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ADVERTISEMENT. 
PHE 8 1 3 tw of the 
Folio edition of the following valuable Work, 
ts metit of which is ſo fully and ably pointed. 
out in Mr. Emlyn's excellent Preface, ſuggeſted 
the idea of reprinting it. Concerning the preſent | 
edition, in which convenience and cheapneſs have 
1 WW equally conſulted, it is neceflary to obſerve, _ | 178 
chat though the ſize of the Book has 8 te- 
duced from Folio to Ofavo, chiefly with 4 
to its being portable on the Circuits, yet 3 pages | 
of this Octavo edition, and conſequently the refer · 
ences to them in other Law Books, will be found 
to N exactly with thoſe of the F olio. 
3 = 
The Additional Notes, and Reform to „Moden — 
[| Caſes concerning the Pleas of the . are 
_ -* placed in the Margin; and an Abridgement of 
thoſe Statutes concerning Felonies, which have. 2 
been enacted fince the former Edition, are placed 
| after the Addenda in Notir, at the end of the firf 
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reſeuing this valuable work from-the obſcu- 


wherein it had long lan, the preparing of 


Y Nick for the preſs you were pleaſed to commit to 
my care, I thought it became me to inſcribe your 
name dn that, to which you are fo juſtly intitled : 
” know I any to whom it could with greater pro- 
1 be addreſſed, than th one who bears ſo near 

mblance to the author in thoſe great and good 
qualities for which he was ſo deſervedly ae | 


An unblemyſhed integrity and upright” cond 
in leder of life, De as 2 private per- 


ſon, a ws a or a judge; a generous frankneſs and 


open ſincerity in converſation; an unalterable ad- 
_  herence in all ſtations to the principles of civil and 
religious liberty, accompanied with a ſerious regard 
do true piety and virtue; a firm attachment to our 
n in times of the greateſt difficulty and 
9 a dilinterated — for the welfare of 


4 mankind, 
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faticfied with the ne of his Fackotit/ and 
therefore ſcrupled the accepting any commiſſion 
under it; to which Cromwue/ cient that ſince he 
by got the poſſeſſion of the government, he was re- 
ved ta keep it, and would not be argued out of 

it; that however it was his deſire to rule accord- 
ing to the laws of the land, for Which purpoſe he 


bad pitched upon him as a perſon roper to be em- 
ployed in the adminiſtration of eh yet if they 


Would not permit him to govern by red * * . 
Ber- reſolved to govern by red coats. 
Upon this'confideration, as alſo of the sc | 
hors at all times is, that juſtice and property ſhould 
-Beipreſerved; he was preyailed with to memes of a 
hebe gels place in the court of common-pleas, wherein 
behaved with great impartiality; conſtantly avoid- 
ing the being concerned in any ſtate-affairs ; and 
ihe for the fifſt two or three circuits he fat indiffe- 
-rently on the plea- ſide, or the crown ſide, yet af- 
terwards he abſolutely refuſed to ſit on the crown» 
-ide, thinking it the ſafer courſe in ſo dubious a caſe. 
But notwithſtanding his diſlike to Cromweſ's go- 


| vernment, yet this did not drive him, as it did 


TO” others, into the extremes of the contrary -pat- 
for upon the reftoration, of which he was ne 
Alen ie promoter, he was nat for making a 
furrender of all; and receiving the king without any 
eee on the conttary, he thought this an 
ttunity not to be loſt for limiting the prer 
a 7 cutting off ſome uſeleſs | branches, that 
ſerxed only as inſtruments of oppreſſion; for which 
oc ole he moved, as ' biſhop” Burner relates (8), 
. That a committee might be appointed to look 
9 8 into the e that had been made, and 
«« the conceſſions that had been offered by the late 
at uk and from hence to digeſt ſuch propa 


(01 run of owrytins, Pol. 1 7.88. 


cc tions,” 


T HE 2d Sax. 


RY. tions, as they ſhould think fit to be ſent ones 


66 the king.” 1 1 0 
This motion was n obs tho through ge- 


neral Monk's means it failed of ſucceſs, yet it ſnew- 


ed our author's tender regard for the liberties of the 


ſubject, and that he was far from being of a mind 
with thoſe, who looked on every branch 
_ rogative as jure drvino and indefeaſible. 
But notwithſtanding this attempt, bien Weed ? 
he was not cut out for ſuch compliances; as 3 
render a man acceptable to a court, yet ſuch was 
his unblemiſhed 8 that it was thought an 
honour to his majeſty's government to advance n 
firſt to the ſtation of Lord Chief Baron, and after- 
wards to that of Lord Chief Juſtice of the king's | 
bench; nor indeed could ſo Dent a truſt be lodged | 
in better hands. 


When he was firſt dane e the Lord Qluticet" ; 


lor Clarendon, upon delivering to him his commiſ- 
ſion, told him, among other things, That if the 
* king could have found out an honeſter or fitter man 
« for that employment, he had not advanced him 
to it, and that he had therefore preferred bim, be- 

« cauſe he knew none that deſerved fo well (c).“ 
He behaved in each of theſe places with ſuch 
uncorrupt integrity, ſuch impartial juſtice, ſuch di- 
ligence, candor, and affability, as juſtly drew the 
chief practice after him, whitherſoeverhe went; he 
1 ſhunned not only the being corrupt, but 

every thing which had any appearance, or might af- 
ford the leaſt ſuſpicion of it; he was ſincerely bent 
on diſcovering the truth and merits of a cauſe, and 
would therefore bear with the meaneſt counſel, ſup- 
ply the defects of the pleader, and never take it 
amiſs, when ſumming up the evidence, to be re- 
minded of any circumſtance he had omitted; for 
0e, Burnet's life of Hale, Edit. 1688. 5. 35. 


a 4 8 being 


of the r 4 
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THE FER E FH A e E. | 
88 in a hig ir d ſled of ther qualification. 
fo peculiarly neceſſary to a judge, I mean putiĩenee, 
5 (withol | h:the moſt 
come inflgnificatt), no confiderationy of his! owt 
JJ prevail with hity'to hurry over + | 
cat; or diſpnich ir withour # tho Kaminu- 
tion; for Rich redſon he made ir à fue, eſpecially 7 
u n the circuits; to' be fliort. and at meals, 
dhe be might nor enter by v foll ſomacls ddt 
| — —e— of to pur of e fle 
profaſe waſte of time, be 0 to os or 235 
cipitate the buſineſs that — — 5 6 
He was à great lacmenter of the — and am- N 
mesh which raged fo fiereely at thut tire aon 
- us, eſpecially about the finaller matters of extern 
ceremonies, "which he feared might in the end ſub- 


vert the che ted of all religion: and the Re 


thoaght the pringiples of the non-conformiſts too 
narrow and ftrait-laced,yert he could by no means pots | 


prove the penal laws which were then made 
them; he knew many of them to be ber, price 
able ibm, who were well affected to the govern 


* lents' may be- 


ment, aid had fhnwwarar mich Geib 43 any d Me 


late uſurparion, and therefore he tlio At t hey de- 


ſertved A better treatment ; beſides, he looked on it 


as am infringement on the fights of conſcience, 
which ought always to be Held ſacred and itvio- 
lable, and therefore uſed to _ that the only oo ö 
to heal our breaches was 2 h 4 uniform 
which purpoſe he concurfed with Lord 
| ay ant Biſhop Wikkine, in ſetting on rol 
: ſcherhe for the comprehenſion of the more mode 
rate diſſenters, and an indulgehee towards others, 
and drew the fare op into for &f # big, al 
tho by a vote of the Houſe of cotions it Wis pres - 


1 N d berg a ere ae MOTOR”; * 
Tho 


THE FREF ACT. 
Tha bythis means le was hindered from obHHw⁊- 
ing a Tepeal of thoſe laws, yet could he never be 
derought to give any countenance to the execution of 
them. I have; heart ir eredibly related, that once 
when he was upon the circuit, theres happened to 
de à grand jury, who thought to make 4 merit of 


_ preſenting a wo  non-conformiſt, that 
lived in their neighbourheod; upon this occafion 
aur judge could not avoid reprimanding them for 
their ill-placed zeal, which vented itſelf this way, 
while no notice was taken of the prephaneneſs, 
drunkenneſs, and other immoralities, which abound- 
ed daily amongft them; in ſhort, he told them, that 
_ tf they were reſolved to perſiſt, de would remove 
the aſſtir to Wylninfer-Hall, and if he could not 
then prevail to have a ſtop put to it, he would re- | 
fign his place; for he had told the king, when he 
firſt that if auy thing was preſſed upon 
| | ment, he would 
it his poſt 5 « 


He always retained a ſerious impreſſion of reli- 
gion, and in particular was a punctual obſerver 'of 
any vom or engagement he had laid himſelf under. 
Haring in his younger days on a particular occaſion 
made a vo never to drink an health again, he cuuld 
never be prevailed on upon any confideration to dif- 
penſe with it, altho drinking healths way then 
grown to be the faſhionable loyalty of the times. 
And thus in every character of life he was 4 pat- 
tera well worthy. of imitation: in ſhort, he wWwas 
a public bleſſing to the age he lived in, and not to 
thar only, but by his bright and amiable example 


©” 


* ding generations; for as a pattern of virtu 


oodneſs wilt always be a ſilent, tho ſharp tre- 
ene pe oe ſo to noble and 

generous minds it will not fail of heing a mighty 
ſpur and incentive to the imitation of it, and by 


% 


S 
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T. H E. TFF ACE 
e a real and laſting, tho feet, oy 
+ Hupnce, behind it. 

As he juſtly ied the 8 of all; fa in 
ticular he has well deſerved of the profeſſion o the 
. claw, to which he was ſo ſhining an ornament ; he 
contributed more by his example to the removal of 
the vulgar prejudices n ey than any argy- 
ment whatever could do. | 
be great Archbiſhop Uſber had entertained ſome 
| prejudices of that wad, but by converſation with 
our author and the learned Selden, he was convinced 


of his miſtake ; our author. declaring, . That by 


“ his, acquaintance with them, he believed there 


«© were; as many honeſt men among the lawyers. , 


66 „ proportionably, as among any pre eſſion of: n 
in England. g 
W coy was the old 3 maxim, 3 Us 


- rifta nalus Chriſta, more thoroughly confuted, t 


* by his example. He demonſtrated by a living argu- 
ment, how- praCticable it was to be both an able 
lawyer and a good chriſtian; indeed he ſaw nothing 
in the one that was any way incompatible with the 
other, nor did he think, that an unaffected pie 
fat with an ill grace on any, be his ſtation never ſo 
high, or his learning never ſo great; for tho he di- 
ligently applied himſelf to the buſineſs of his pro- 
feſſion, yet would he never ſuffer it ſo to engroſs 
his time as to leave no room for matters of a more 
ſerious concernment, as may N from the man 
tracts he has wrote on moral and religious * 

a Fo or - this reafon, when he found the, decays of 7 
nature gaining ground upon him, he could no longer 
be prevailed with to ſuſpend the reſolution he had + 
taken to reſign his place; that after the example of 
Fat great penn * might bers an in- 


* 


: THE PR E FACE. 
tteerſtice between the buſineſs of life and the hour or 
death (d). | 
No wonder then that one ſo great, ſo good, ond 
be loved and eſteemed while living, ſhould be re- 
vered and admired when dead; no —— the king 
ſhould-be Joth to part with him, who had been 
ſuch a credit to his government; tho had he held 
his place ſome ſew years longer, ſuch a ſcene of af- 
fairs did then open, as in all likelihood would have 
groatly diſtreſſed him how to behave, as well as the 
court bow to get rid of one, who could not have 
been remoyed without great reproach, nor continu- 
ed without great obſtruction to * violeat. res 
that were then purſued, 
But it is time to ſtop, for I mean not to ide | 
the hiſtory of his life; this would require a volume 
of itſelf, 204 is long ago performed by an able hand 
(e); I ſhall therefore only ſubjoin his character, as 
drawn by that learned prelate, and other eminent 
2 cotemporaries, by which it will appear, that fu- 
ture times cannot outgo his own. in the n 
and eſteem they bore him. 
The Biſhop expreſſes it in mort thus: That | 
he was one of the. greateſt patterns this age has 
* afforded, whether in his private deportment as a 
_ * chriſtian, or in his public. employments, either 
at the bar or on the bench /); having given it 
more at large (g) in the words of a noble perſon, 
whom he ſtyles one of the greateſt men of the pro- 
feſſion of the law (5) : He would never be brought 
to diſcourſe of public matters in private conver- 
„ fation; but in queſtions of law, when any young 
lawyer put a caſe to him, he was very commu- 
im, Rove Foyer ng ob neat 92 | . 


Lade de | bells Blgico, Vol. Val Ju 4 BOK Suppoſed to be the then earl 
anno 1555. of Nottingham. | 
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"ee . 1 | 1. nicative, 
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| <6 Qiately reeracded 
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© picative; ny while he was at the bar: dut 
hen he came to the bench, he grew motv ro- 
*. ſerved; and would never faſſer his opinion i in an 

© cafe to be known, tf} te was obliged to dee] 


and he concede opinion” in 
II eaſes fo carefully, that ſt of the the 5 285 
2 


in the fame court could never pe 


* "Hee Bxchoquer ket delivered their opinions, and - 

«agreed in their reaſons aud arguments, yet he 
coming to to ſpeak laßt, and differin in judgment 
* from them, hath-expreſſed hiemſulf with fo much 
on weight and fol % that the barons have imme- 
reir votes, and concurred with 
im. He hath ſat as a judge in all ihe cours of 
« law, and in two of them as chief; but fill 
%% wherever he fat; all bulmeſs of eonfequenoe fol- 
b Jowed him, and no nan was content 0 fit down 
* by the ef any court, till the caſt was 
before him, rakes he' were of 
the ſame mind; and his opinion once 
* known, mer did readily acquieſce in it; and it 
* as very rarely ſeen, that” any man attempted to 
ce dg & adoul. again and he chat did (6; — 
* pon great diſadvantages, 1 
upon as a dee perſon; ſo $ 
« -Cicers ſays of Brutas, did 5 to 
c him, Een gt nn * 6 
«© gu dmr. ä 

ond opi- 


Nor did men reverence his jc 
nion, in courts of law only; but his authotfity 
« was as great in outs of equity, and the ſame re- 
1 e cm was 3 there too; and 


n 


>. , 
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n this appeared not only in his own Court of equity 


in the Exchequer-chamber, but in the' Chancery 


« t66; for thither he was often called to adviſe and 
« aſſik tlie lord chancellor, or lord keeper for the 
« time being; and if the cauſe were of difficult ex- 
« Amination, of Mtricated and ent & wits va- © 
«« riety ef ſvtelomemte, no man ever fhewed a mote 


«clear n@ diſeerning judgment: if it were of great 


46 22 and great —— intereſted in it, no man 


© ſhewed greater courage and integrity in laying 
« ade all 


, into fee 4 method, that one part of it gave Hght 
to the other; and where the proceedings of Chan- 
« cery might 


«© e6ty hath taken 6ecafiort to eſtabliſſi many of thoſe 
„rules by Which if governs itſelf at this dey, 
art of the com- 


He did look upon n 
b ton law, and dne nds of it; and 


<<. therefore; 45 near as he could, J. de aid anz 
e duee if to certain} rules and prineiples, that men 
«© might ſtudy ie as 4 ference, and not think the ad- 
«© twihiftiation ef if had any thing arbitrary in it, 


« Thus eminent was this Mac in every ſtation, and 


into what courſe ſoever he was called, he quick- 
„made ie appear, that he deferved the chief ſeat 
cc there. | 
AS 8 at & leer os Re with, he would beser 
fuffer the ſtrictrefs of law to prevail againſt con- 
„ ſejEnce; as great a chancellor as he was, he would 
„ Hake uſb of alf the niceties and ſubtilties in K. 


«© when it tended to fupport ri n . on 
an i 


«© #6thing 8 Amrkabfe 1 8 

«©, patience © he did not affect e 

* ꝗquickneſs and diſpatch, by a haſty and ons 
GT of the — = would bear with the 


4 * 


of perſons. Ween? he came to 
« deliver his opinion, Re arrays put his difcourſe 


| prove inconvenient to the ſubject, he 
««- never ſpared to obſerve and reprove them: And 
„ from his obſervations: and difconrfes, the Chan- 


8 e- 


\ 
Is * 
* 
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* — 
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ce meaneſt, and gave every man his full ſcope, think- 
ing it much better to loſe time than patience: in 


* ſuraming up of an evidence to a jury, he would 


« always require the bar to interrupt him if he did 
<< miſtake, and to put him in mind of it, if he did 
4 forget the leaſt circumſtance: ſome judges have 
16 been diſturbed at this as a rudeneſs, which he al- 
ways looked upon as a ſervice and reſpect done to 


\ 4 him. a 


His whole life was nothing elſe but a conti- 


2 nual courſe of labour and induſtry; and when he 
could borrow any time from the public ſervice, 
<< it was wholly employed either in philoſophical - 


Os 


«« or divine meditations: and even that was a public 


« ſervice too, as it hath proved; for they have oc- 


« caſioned his writing of ſuch. treatiſes as are be- 
come the choiceſt entertainment of wiſe and good 
„ men, and the world hath reaſon to wiſh that 


** more of them were printed, He that conſiders the 


«« aQtive part of his lite, and with what unwearied 


«6; diligence and application of mind he diſpatched 
« all mens bufineſs which came under his care, 
* will wonder how he could find any time for con- 


„ templation: he that conſiders again the various 


« ſtudies he paſt thro, and the many collections 


and obſervations he hath made, may as juſtly 
wonder how he could find any time for action: 


„ but no man can wonder at the exemplary piety 


and innocence of ſuch a life ſo ſpent as this was, 
% wherein as he was careful to avoid every idle 


« word, ſo it was manifeſt he never ſpent an idle 


* day. They who came far ſhort of this great 


* man, will be apt enough to think that this is a 


„ panegyric, which indeed is a hiſtory, and but a 
little part of that hiſtory which was with great 


< truth. to be related of him. Men who deſpair of 


« attaining ſuch. perfection, are not willing to be- 


lieve that any man elſe did ever arrive at ſuch 


* a height. 7 PW oh Wo note - 


* : 


„ e er ADE. 
- «| He" was che greateſt lawyer of the age, and 
a * might have had what practice he pleaſed; but tho 
he did moſt conſcientiouſly affect the, labours of 
his profeſſion, yet at the ſame time he deſpiſed 
the galn of it; and of thoſe profits which he would 
allow himſelf to receive, he always ſet apart a 
«tenth penoy for the poor, which he ever diſpen- 
ſed with that ſecrecy, that they who were re- 
lieved, ſeldom or never kee benefactor. 
He took more pains to avoid the honours and pre- 
. + ferments of the gown, than others do to compaſs 
them. His modeſty was beyond all example; 
„ for where ſome men who never attained to half 
% his knowledge, have been puffed up with a high 
% conceit of themſelves, and have affected all oc- 
„ caſions of railing their own eſteem by deprecia- 
ting other men, he on the contrary wa sthe moſt | 
* obliging man that ever practiſed. If a young 
% gentleman happened to be retained to argue a 
« point in law, where he was on the contrary fide, 
* | be would very often mend the objections when 
_© he came to repeat them, and always commend 
*« the gentleman, if there were room for it; and 
, one good word of his was of more advantage to 
« a young man, than all the favour of the court © 
VVV 3 
Upon the promotion of lord chief juſtice Rainſ- 
ford, who ſucceeded him in that office, the then 
lord chancellor expreſt himſelf thus: /i) The 
„ vacancy of the ſeat of the chief juſtice of this 
« court, and that by a way and means ſo unuſual, 
as the teſignation of him, that lately held it, and 
this too proceeding from ſo deplorable a cauſe as 
s the infirmity of that body, which began to forſake 
the ableſt mind that ever preſided here, hath filled 
« the kihpdom with Jaientations,” and given the 
king many and penſive thoughts how to ſupply 
«© that vacancy again.” And then addreſſing himiclf 
o (i) Burnety f. 223. 217. | IP 
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1 8 1 « The very laboucs of the place, 


. art With 


nd that weight 2 55 c of buſineſs, which 
-»© attends it, ate no 1m al puragements, for 
e What ſhaulders e Bran Juſtly fear that Aan 
„ hich made him ſtoop, that went before you.? 
Net I confeſs you bave a 5 diſcopragement 
than the mere burden of yopr 8 an that. is 
* the unimitable example of your predegeflor 8 
3 gion r Was the fayi ing of 
a « Aim th e panggyrie, and von will find it ſo too, 
-« that are to fucgesd ſuch a chief gaſtice, of ſo in- 
.** defatigahleap,induſtry, ſo es a patience, 
60 N an DO and ſo magnanimous 
* .a contempt of ings, without which 
n man cn be tr uy great and to 8 this a man 
. that Was ſo abſalute.a maſter of the . the 
1 Jaw, and even of the moſt ahſtruſe and hidden 
Wy 3 of it, that one, l ſay of. 1 Know- 
* ledge.of the law, what St. Auſtin aid of St. His- 
„ 7009 eee in 1 5 7 70 Hieronymus 
e me/eUt, Us Tags UNGUEM rot, 
1 


1*..thersfore the kin not ſuffer himſe 
5 till he bad placed upan 
him all the marks of bounty and eſteem, which 
% bis Muse and weak condition wWas capable of. 
To this the new chief juſtice, ſpeaki ng of his 
1 anſwered inthe following words. ; 
A perſon in whom. his eminent virtues 


 .#* the. ſuperiozity,: which i i ngt flecided to this day, 
2 6. mor will, it ever ſbe. determined, 1 4 poſe, whigh 
| eee upper hand: A perſon. l 
his court. man) years, af whoſe acti Ws 
| 560 — gen an dege and gat, ywaneſs.;" th 725 
lies Igreatneſs of his Jearping. As charmed 
10808 1 to reverence (Altention. ; To | A 
\*:awbom I,think L may boldly ſay, that 8 former 
5 ines moet ſhow * to him, Jo fam 
3 [A OT OR conhdent 


— Ba ad. « —_—_—y 
- 


F time will never 
iſhew an 


** cerning him, made me anxious and doubeful, 
* and put me to a ſtand how I ſhould ſucosed ſo 


 * eminently 


THE FEEFACTE 


ſe condiderations, heighten - 
<< edhy w ah have heard from yourlordthip:con- 


* able, ſo goed, and ſo great a man. It dot ve 
* much trouble me, that I, who, in compariſon 
« him, am but like a candle lighted in the ſun- 
«thine, + or like a, glow y- vorm at nid · day, ſhould 
{© dagcead fo great 4 a perſon, that is and will be fo 
to all poſterity; and I muſt 

“ ever wear this motto in my n SCRE * 


* \andiin. my actions to excuſe me, 


. Sequitur, quam1s non paſfibus aequis.” 


4 Mr. Barer, with whom our author was veryin- 
umate towards the latter part of this life, deſeribos 


Hit in theſe words (4), * Sir 'Ma#tbew Hale, that 
*<-unweartcd ſtudent, that prudent man, that ſolifl 
*c- philoſopher, that famous lawyer, that pillar an 
<< bafis'of juſtice, Who would net have done an u- 


* juſt act for auy worldly price or motive, the or- 


% nament of his majeſty's government, and/honour 
* of England, the hig ſt faculty of the ſoul of 
* Weſiminſier-Hall, and pattern to all theireverend 
andi honourable judges ; that godly ſerious prac- 
«: tical chriſtian, the Tover of goodneſs and all- good 


% men, a lamenter of the elergies ſchiſhneſs an 


« unfaithfulnefs and diſcord, and of the {fad divi- 
„ions following hereupon; an earneſt deſtrer of 
ls * their reformation, concord, and the ithureh's 

amd of a reformed act of uniformity, abe 
on ſt and neceſſary means thereto; that great en- 
« temner of the -riches, pomp and vanity-ef the 
% world; that pattern of honeſt plainneſs aud hu- 
9 * miliry, who while he fled from the hongar that 

* purſued him, was yet lord chief juſtice gf the 


. i Rares notes on Lord Halde life, p. 43. 


tn 


e bench, after being long lord chief baron of the 
Exchequer ; living and dying, entring on, ufing, 


and voluntarily ſurrendering his place of judica- 
« ture with the moſt univerſal. love; honour and 
1 praiſe,” that ever did Exgliſb ſubject in this age, 
c or any that juſt. hier cent hes us Wenn Jn 


; * Se. Se.. 


Thus far for theiduthior. oe 
As to the work itſelf, if any of our author: 


en might challenge the precedence o ths | 


reſt, this ſeems to have the juſteſt claim to it, as be- 


ing a favourite work, which he often reviewed, and 


was at vaſt pains and charge in —_— himſelf 


with proper materials for. 


. His compaſſionate concern fot; the lives . liber- 


ties of mankind on the one hand, and for preſerving 


the public peace and tranquility on the; other, had 
polleſled him with an opinion of the high impor- 


: tance, that the pleas of the crown, eſpecially thoſe 
relating to capital offences, ſhould; be reduced to 
certain rules, and thoſe rules clearly and plainly un- 


doerſtood, that ſo there might be as little room left 


Judgmen 


as e either for erring in, or Perverting of 


It was * led (Ee to make po crown "I his 

principal ſtudy, to which he applied himſelf with 
great aſſiduity; for as biſhop Burnet ſpeaking of this 
treatiſe informs us (, It was by much ſearch 
and long obſervation he compoſed that great work 


concerning it. The ſame author acquaints us 


(1). that he had begun his collections relating here - 
to in the reign of King Charles I. . But after the 


. king was murdered he laid them by ; and that 


Fr they might not fall into ill hands, he hid them 
e behind the | wainſcotting of his ftudy, for he 


bd fad, #here was no more occafion 0 uſe. 455 till the 
| * 5 % (m) . 3%. 


: g 
T 3 4 - king 
* * > 4.4% G 


— 
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"a « 4; ing Bel be ag ain reſtored to hit right; and ſo 


e upon his del) s reſtoration he took them out, 

20 en in his deſign to perfect that great 
* re. 

Hence it appears highly . that he in- 
tended this work for the public, altho the buſineſs 
of his ſtation did not afford him leiſure to publiſh it 
during his life ; however, about four years after his 
death, the houſe of Commons took ſingular notice of 


it, and thought it a work of ſuch. conſequence, 'as 


is executors to print it ; 


| TINS vote (n), deſiring 
appointed a committee 
that parliament being ſoon after diſſolved (o), this de- 


ſign dropt. 
Some years ſince there was publiſhed. a treatiſe, 
intitled, Pleas of the Crown by Sir Matthew Hale ; 


but thiswas only a plan of this work, containing little 

| more than the heads or diviſions thereof, concern- 
which the editor in his preface expreſſes him 

felt thus, He {our author] hath written a lar ”.- 4 


0 work upon this ſubjeR, intitled, An Hi 


. Pleas of the Crown, wherein be ſhews what La. . 


14 law anciently was in theſe matters, what altera- 
f* tions have from time to time been made in it, 
and what it is at this day. He wrote it on 


&. tobe printed, finiſhed it, had it all tranſcribed for | 


9 e his life-time, and had e 
«© it after it was tranſcribed.” 

It is therefore to be hoped, the publication "13 
of will not be thought any way to interfere with the 


direction of his will, That none of his MSS ſhould be | 
printed after. his death, except fuch as be ſhould grove 
| 2 far during bis life, his intention for printing it 
apparent, a5 may: well amount to an order 


for hay br doing. 


take care thereof: but 


—— 


Beſides, as biſhop Burnet obſerves G01 this prohi- "© 


{n) Nov. 29, 1680. 7% Jan. 18, 1680. 7 „ 185. 5 
i vob. N 8 bitory 


s , 
* 
= _ 
J - 
"vi 
4 \ 
"- : 1 
= * 
* 
. 
= 


an biok' of bis writing ſhould br 


| they ſhould undergo an 
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bitory clauſe in the will ſeems in ſome meaſure to 
be revoked by his codicil, wherein he orders, 'That 


4, then 
what ſhould be given as a ee for the copy 
-_ be divided, &c. a kind of implication, RY 

left the Fes thereof to the diſcretion of his 


executors. | 
The Ave metie ned ner futther Wees (9), 


chat his unwillingneſs to haveany of his works printed 


after his death, proceeded from an apprehenſion, leſt 
urgations or interpolati- 
; for this, he ſaid, might in 


ons in the licenſing theth 


 mattersf law prove to be of fuchmiſchievous conſequence, ' 
that he was reſolved none of bis rn Mont be at the 5 


mercy of the licenſers. 

But as there is no ſuch ching required by thelaws 
now in being, that reaſon is ae! an end, and the 
reader may be aſſured, that the edition here offered f 


to the public is printed "Ridtifolly | from the au 
thor's original manuſeri 


This manùſcript 5 of one a folio ebe 
all; in our author's own hand-writing, from whence 
it was tfanſcribed in his life-time, and the tranſ- 
cript has fince been bound uß in! ſeven ſmall volumes 


| in folio. 


It bad been bf bicr feral W wp" 8; 27. in 


5 the firſt part, vis. about the middle of third 


volume, as 1 05 from many interlineations and 


additions in his own hand; the corrections in the 


remaining part ate in another (very modern) hand, 
and in ſome places not very „ to! the ſcope | 
o the argument. ik Wy 

This tfanſeript, PRO RY fofaras PTY, and cor. . 
rected by our author (and no farther), may be 


ed the original finiſhed, and perfected; but ſince even | 
In this * there are in ſome places leaves Grout, 


"VP 186. „„ 
52 f 4 4 © and 


r Ne 
and others inſerted in their room in a different hand, 
unauthenticated by our author, and ſometimes qui 127 
diſturbing the coherence and connexion of the 
courſe, it was not thought warrantable to conſider 
ſuch interpolations as a part of this treatiſe; for as 
it cannot be doubted but great regard will be always 
paid to the performance of ſo eſteemed an author, 
it is a piece of juſtice due both to the author and the 


public, that nothing ſhould be herein inſerted, but 
What is undeniably his, and carries evident marks 


of being by him intended as part of this work. 
The title hereof was named by our author him- 
ſelf Hiſtoria Platitorum Corona ; for he intended, as 
appears from the Proemium, to have taken in the 
whole body of the crown-law, as well in relation 
to matters civil, as matters criminal; for which 
Pn he once deſigned to have added two more 
s upon this ſubject, the one concerning offenſes 
not capital, the other touching franchiſes and liber- 


ties; but to the great detriment of the public, nei- 


ther of theſe, appears ever to have been Sang oſed b 
him; ſo that, as it now ſtands, it treats on ly of os 
Fenſes capital, which is indeed the moſt important 
branch of the crown-law, being what moſt nearly 


affects the life and liberty of the ſubject; beſides, in 


treating hereof, he has unavoidably explained many 
; — hp tte equally lee to offenſes not 

ca | 
be firtp art of this work relates to the nature of 
the 2 pig. the ſeveral kinds of treaſon, Be- 

reh and felany; the ſecond of theſe, hereſy, being 
an offenſe of a ſpiritual nature, of which it as not 
our author's purpoſe to treat, was | at. firſt wholly + 
omitted hy him; but afterwards conſidering, a8 1 


ſuppaſe, that by its being circumſeribed by act of 


NE viz. I E/iz. it became an offenſe; of 
n temporal 


N 


1 H E PREFACE. 


| temporal cognizance, he thought 12925 to _ a 
| chapter upon that head. | 
The ſecond part relates to the manner of 


; ing againſt offenders; wherein are conſide the ju- 


riſdiction of the ſeveral courts; the manner of ap- 
prehending, committing, bailing, and arraigning 


offenders; their ſeveral pleas, bringing War: bo tri- 


al, judgment; and execution. 

© Having thus given - ſome general account of the 

author and the work, it will be proper, in the next 

place, to acquaint che reader with che part I have had 

in this edition, which has been to ſuperviſe the 

printing thereof, that it be agreeable to our author's 
manuſcript, which being written in a very obſcure 
hand, might, by one wholly unacquainted with the 
law, have been Fegaeady miſtaken. 4 


To make this work the more authentic, the ſoves "ts 


ral references herein made to the records have been 
compared with the originals at the reſpective offices 
in the Tower and Weſtminſter.” | 
I have alſq carefully examined the ſeveral quota- 
tions from the year- books, reports, &c. many of 
which being quoted without folio or page, or elſe 


| miſ- quoted, have with no ſmall trouble been ſup- 


plied and reQtified ; for our author, not having always 
bad leifure to conſult the books themſelves, has 


frequently copied from the miſ-printed quotations 
in the margin of lord Cotes third volume of his 


Inſtitutes. 
Asitcannotbe expected, but inthe writing ſo large 
a manuſcript, ſome words muſt, currente calamo, 
have been omitted or wrong written, I have ia ſome 
fe places taken the liberty to add or alter a word or 
| e's A n gets. the ſenſe; but have been particular- 
1 ul to diſtinguiſh ſuch addition or alteration 
within rad that I _ not ET judg- 
ment 


1 
* 
* 
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ment on the reader, but leave him to judge for him- 
ſelf, whether the drift of our author s reaſoning do 
not require it. 

I have likewiſe ſubjoined a few 3 containing 
ſome obſervations from the records; as alſo remark- 
ing, where the law hath been fince explained by 
later reſolutions, or altered by ſubſequent acts of 

liament; but as theſe acts ſometimes very 
0K, conſiſting of many clauſes, the reader is de- 

to uſe the ſame caution here, which is recom- 
wine be our author (r) with regard to thoſe re- 
cited in the work itſelf, "viz. that he rely not 
wy * barely u n the abſtracts thereof here given, but 
rl, "the ſtatutes themſelves in the books at 


I am m ſengble many lips and omiſſions muſt 25 
have hap in the 1 1 large a work of 
ſo critical a n „but hope | plead m 
_ excuſe, at leaſt to thoſe, 62 þ x0” the wide df. | 
ference between peruſing 1 itina ole print and in 2 
t manuſcript. 
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The Mzruon of the Worx 2 


AVING an intention to ahh fall collection of | 
the Pleas of the Crown, 1 ſhall divide thoſe pleas 
into two general tracts. 

1 535321 

cri 

5 The /econd, concerning pleas of, the crown in matters | 

civil; namely, concerning franchiſes and liberties. 

The former will be the ſubject of the firſt and ſecond 
books; the latter of the third boo x. d 
PFirſt, therefore, I ſhall begin with the ſeveral kinds of 

crimes, that make up the ſubject matter of my firſt and 

9858 wu iſhable by th laws of England, 

Crimes that are pun e 
for their matter of 1 kinda, ns 

1. Ecclefraſtical, rx. 

2. Temporal. 

The former of theſe, namely, ſuch. e crimes as I call Ec- 

cleſiaſtical. are of eccleſiaſtical cognizance; and tho all 


external juriſdiction, as well 2 as temporal, is 
de'eCerived 


CLI SS 


9 — 


THE PROEMIUM TO 


derived from. the crown of England, and all criminal pro- 
.ceedings in the eccleſiaſtical Corres on are in ſome kind Pla- 
for the King. and ſuch as he may pardon 
dr diſcharge, as being his own ſuits, yet theſe J ſhall not 
2 ©, meddle with at this time. 
1 The ſecond ſort, viz. Temporal crimes, which are offenſes 
| Aa againſt the laws of this realm, whether the common law 
. 5 or acts of parliament, ure Mivided into two general ranks 
| | or diſtributions in reſpe& of the puniſhments that are by 
la appointed for them, or in reſpect of their nature or 


. . am may be divided into eapital 
Toſs M: 9 P rather, and tore 


pro cn into 
elonies an 


© Miſdemeanors, / 4 
| ©, becauſe there is no capital offenſe but hath in ir the crime 
of felony; and yet there be ſome felonies, that are not in 
their nature capital, whereof hereafter. + 
Crimemcapitale, or felony, in this acceptation is of two 
| kinds, namely, 
That which is complicated, e. bach a 1 * offenſe 


with it, namely Tr 
That which is imply. F. 
Ki the former of thoſe; mnt Trialan, 11 3s | 


EP 2 that ca 
| - ſpecial ci 
Wand in Scher eapit 
| „% denomination of fronis, andirhe offcaſe is laid 20 be 
| i ene pr. 5 | 
This offenſe of 7; reaſon i is of bee kinda; e e 
| That ch is against the higheſt civil obligation, 
| ban, g ebe 8g dir cu and dignity, which 
. is called High-treaſon. . 
| Or againſt ſorne other, to whom a civil herein of 
„ | faith is made or implied, which/is called Petit treaſon. 
| 


offenſe; which is committed againſt ſome 


obligation of ſubjection and faith than 
enſes, and — 


al «< 


The offenſes ↄf high-treaſon are of two kinds, viz. 
Such as were treaſons by the common law, or. 


N a5 were e 6%. A atts of agg W. 


, Us : 


: 
1 4 led thaw an co; e lebe 


- 
- 
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| Wa PLACITORUM CORONE. 
Tue oe er litple felbny are N ſame 


aiſtribution, namely, * * 
Such as were felonies at common low, and, 


Such as are by u# of purlimurut put I the . 


F or under the puniſhment | of felon 


And the ſame diſtribution is 09 de made wicking miſe 
* namely they are, ; 
Such as are ſo by the common 


Such as are ſpecially made Pang neee 


. by ee. 


This is the general order and diſtribution of the firſt | 
and ſecohd boo Af hin tractate, namely, concerning che 
matters of the Pleas of the Crown1in; criminals; or thoſe 
crimes, which come under the cognizance of the laws of 
this kingdom, wherein the proſecution is pro rege, or in 


his name or right, as the common wn of public inju- 
"ries or crimes. | 


The particular enumeration: of theſe fever offenſes is 
much of the buſineſs of thoſe charges, that are given to the 


grand Jury by the juſtices in their ſeveral ſeſſions; and they 
were 


r the moſt part heretofore contained in certain ar- 


ticles or heads of inquiry delivered out in writing to the 


ſeveral inqueſts, and were often ſtiled Capitula Placitorum 
Caronæ; ſuch were thoſe of R. 1. mentioned by Hoveden 
p. 744» 783. which were delivered to the inquiſitors in 
every wappentach or hundred, and to the juſtices itinerant 
to make inquiry upon, and by them to the grand inquetts ; 
and ſi uch were thole Articuli itineris declared by Bratton, 
Lib. III. de corond, cap. 1. and printed in the old Magna 
Charta for the juſtices in eyre to make inq . 
which I ſhall not here repeat at large, but ſhall them 
up as I ſhall have occaſion to uſe them. 

The order which I ſhall obſerve | in theſe Pleas of the 
Crown will be this: : | 


I. In the firſt book. I will conſider of capital offenſes, 
Treaſon and Felomies 3 which book will be divided into 


two parts: 7 


1 1. The 


T H E PRO EMU M. Sr.. 

8 1. The enumeration. of the kinds of ons 
nies as well by common law, as by acts 

a 7 -  hament. }; , 
2. The Was method of 


II. The ſecond book will treat of matter „ 
are get capital; ade. 
INT. The chin book. will be touckio ns Hendl od 


»4%TE 


: = 


8 6 That which is here offered to other RY. books hands, * aT 
the public, is only the firft of theſe been credibly informed, never be 
books, coaliting of two two parts ; the . compoſed by our author. 


; * 
1 3 
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tients pr ———— 
' Laws! that incroduced by by cuſtom, or inſtituted by ture of 


Of the na- 


legiſlative for the of civil ſocieties, ound and 
ould be of — 8 | — 
_— — as to the foveral as 


tures of — or the detriment that comes — 


to civil ſocieties; ſome are only pecuniary; ſome 
ral, — ſuch as i 

and the like; others are capi 
or death; and bt death — 


«ltimuns 


22 — fornetimes with leſs degrees of 
the 


e 
So that, altho offenſes againſt 6f human ſo- 
ciety be many of them prohibited by the laws of God and 
narure, yet the puniſhments of all ſack offenſes are not 
ed by lw of 1 wala pi wag nr 


kind, but are for. the mo „leſt 
— 7 poſitive laws and 2 of kingdom 
| tes. | 


Vol. I. : And 


HISTORIA. PLACITORUM CORONE, 


—_ av Furey Pens moſt certainly the "penalties in- * 
N by God himſelf among his antient people upon 
of their laws were with the higheſt wiſdom fit- 
— to that ſtate, and all laws and inſtituted puniſhments 
ſhould come up as. near to that pattern, as may be; yet 
as to the d and kinds of puniſhments'of offenſes in 
foro civili vel judiciario they are not obliging to all other 
kingdoms” or — but all ſtates, as well — as 
heathen, have varied from them. 
And therefore it will not be amiſs to N in 8 va- 
rious kinds of puniſhments inflicted by the ſeveral laws 
of ſeveral countries, eſpecially in thoſe two offenſes of ho- 
micide and theft, which are the mo common and obvious 
_ offenſes in all countries. 
Zy the antienteſt divine law, 8 read, the 
ment of homicide was with death. Gen. ix. 6. W; — 
ſheds man's blood, by man ſball his blood be ſhed (a). 
And the judicial law given by Moſes was purſuant to it, 
with ſome temperaments. and. explanations. Exod. xxi. 12, 
13, 14. He, that ſmiteth a man, ſo that he die, ſpall ſurely 
be put to death. And if 'a nan lie not in wait, but God 
deliver bim into his * then I will appoint tbee a place, 
'  wwhither be ſhall flee. 3 a man come © preſumptuouſly 
131 * with guilt; thou ſhalt tate 
, away from mine altar, that be may die. And v. 18, 
19. And if nen ſtrive together, and one ſmite another with 


4. ftone, or with bis fiſt, and be die not, but keepeth bis bed; 


2 riſe again, and tuall abroad upon bis ſtaſt, then ſhall 
that ſmote bim, be 5 only: be Hall pay fer the loſs of 
bis time, and for bis cure. 

And what this delivery. by God. of a\man; into his 
neighbour's hand is, is beſt expounded Deut. xix. 
4, 8, 6, 11, 12. 1% ikilleth his neighbour ignorantiy, 
whom be bated not in time paſt, As where a man cleav- 
eth wood, and the ax flieth from the belve, and killeth a 


— be Pall fly to the city of refuge (* left the a- 


(s) This law being given to Maß 00 Concerning theſe cities of re- 
from whom all men are derived, is fuge, ſee 6 XX1, 13. Numb. XXIV. 
not peculiar to the Maelites; but, Deut. iv. 41. & ſeg. 7. xx. xxi. 
| as our, author obſerves below, is A 

e | IV. cab. a. | 34 


veuger : 


HISTORIA PLACITORUM CORONE. 


venper (e) of bund purſue, and Nay bim while his heart is 
bes wt A be was not worthy of death,” in that be bated 


him not in time paſt: But i 
and lie in wait for bim, 
bim mortally, that he die, and 


any man hate bis neighbour, 


ainſt him, and ſmite 


re/e up as 
nd be fork fleeth to one of thoſe cities, 


rhe elders of his city ſhall ſend and 7055 him thence, and deliver 


| ys the hand of the av 
n; Exod. xxii. 2. 


ſmitten, that be die, there hall no blood be ſhed fer 


er of blood, that be may die (d). 


2 thief be found breaking up, 


rn ol if the fun be riſen upon bim, there ſhall blood be fſbed 


for bim; 2 ou make full reftitution if be have no- 
, then be ſhall be ſold for his theft. © 


* 


n theſe judicial laws, theſe things are obſervable; 


1. That by 


e laws the killing of a man by malice fore- 


thought, or ik a ſudden falling out, were both under 


War gn 


8 0 Who this avenger of 9 
Was, I _ ſaid, pin 
generally was 
next heir to the perſon. ſlain. See 
& de Ard fey yy tl «eg 
flue in 
but the truth is, the Hebrew words 
Goel ba dam, here render d the aven- 
ger of blood, ſhould be render d the 
next of blood, for Goel p1 45 
nifies one of the 
ſo render d Ruth ii. 20. and . 2 
12. and is uſually expreſſed in 
Septuagint by &yx%ivwi, which de- 
notes one near of hin. 

(4) If there was no avenger of 
blood, or if he would not or could 
not kill the ſlayer, the layer was ca- 
pitally puniſhed by a judicial ſen- 
tence ; and no ranſom or recom- 
pence was admitted. Numb. xxxv. 
31. Selden de jur. nat. 
cap. 1. in fine 3 even tho* the perſon 
ain ſhould before his death deſire 
that the Nayer ſhould be forgiven. 
Maimonides More Nevochim, Pars 
III. cap. 41. for all voluntary 1 


cide was inexpiable, as _ „ 
Numb. xv. 27.—3 1. and the wy of 
David in the matter of Uriah, P 
li. 16. There was one caſe indeed of 
capital homicide, wherein a ranſom 
was allowed, via. If an ox were 


wont to puſh with his horn, and it 
e * and 


ne of death (). 


bei 


vochim, Pars III. cap. 40. 


1 That the killing of 
a man 


n ſo that he 
had killed a man or a woman, the 
owner was to be to death, he 
look d on as the author of the 
murder, who would not prevent it, 
when be had warning, and might 
have done it; however, this being 
a caſe of negligence, rather 
than wilful malice, he was per- 
mitted to redeem his life by paying 
the ranſom, which was laid upon 
him. Exod. xxi. 29, 30. the | 
of a ſervant was ſhekels of 
filver. Ibid, v. :32. that of a 
freeman was generally double, wiz. 
fixty ſhekels. Maimon. More Ne- 


This was alſo felony by the com- 
mon law of England, for by ſuch 
— * _ - * K * have 
a Will to — 17. 
Fitz. Cor. 311. 
(e) The law was 
miteth a man, ſo that he 
die, Tie, fall / ſurely be put to _—_— 
Exod. xxi. 12. There were ind 
ſome exc ns from this 
law, but, ſetting afide the of an 
houſe-breaker in the night, they all 
related to caſual involuntary homi- 
cides ; there is not one exception of 
a voluntary deſigned killing, whe» - 
ther ſudden or premeditated, ( | 
ever 1 might de af 


terwards made 5 


ar 


4 man by misfortune was not liable to the puniſhment. of 


liable to puniſhment'of death; dut if it were in the day- 


yet it ſeems the cuſtom of the Jes, and the interpretation 


ment df death (b), +5, That the uſual manner of the 
execution of the ſentence of death was ſtoning, and ſome- 


the particular conftitutions and cuſtoms of other countries, 


it. 1. theſe were many of the laws concerning homicide. 


48 


tp 
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death, by the ſentence of the] ene, 
of blood might kill him, before he got to the city of re- 
{f). 3. The killing of a thief in the night was not 


time, it was puniſhable with death. 4. Tho there is no 
law touching ki a man in his on defenſe (g). 


of the Jeuiſb doctors, excuſed that fact from the puniſh- 


times ſtrangulation (i). DN 
Now 1 will conſider ſome of the laws of other nations 
in reference to hamicide ; wherein tho there is a great ana. 
logy in many things between the laws of the Jes, and 
the laws of other countries; ſo that a man may reaſonably 
collect, that theſe judicial laws of the Jews were taken 


by other nations, as the grand exemplar of their judi- 
. in ſome things EN ea chars ia 


Among the leges Attics collected by Mr. Petit, Lib. VII. 


5, berty ta go where he would; for the 
of God of none effect thro? their tra · reaſon hereof ſor Maimonades 

i . + him, Pars III. cap. 40. 

worth on Numbers uV. 235. 
| — GS inly juſ- 
nebded. no poſitive law; however, 
the permiſſion to kill a thief, who 
ſhould be found breaking up in the 


oe 
11 


l 

5 
5 

"1 

| 

| 

F 


blood micht kill him, by bring; as in the caſe of a prieft's 
daughter, wbo bad played the whore. 
Levit, xxi. 9. Sometimes by decel- 
lation, which was the uſual way for 
murder. Selden : de Synedriis, Lib. H. 
cap. 13+ De fur. natur. Lib. IV. cap. 3. 

Senalus 
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Senatus Areopagiticus jus dicito de code, aut vulnere, non 
ten, ſed voluntate- inflito , de incendio item, & er, n., 
bominit nacaudi cauſu dato. | 

-'/ The/mothet& in — 7 | 
Yr uit bominem ſciens morti duit, capital efts. 

2:08 alium caſu fortuito necdffit, in annum deportaror, do- 
dee honey on octiff placdrit; revertitor vero _ 
=; ſacris, & Inſtr atfonibus.  -- - 

Si quis imprudens i in certaminibus alia neck fit,” aut "wy 
diantem aut ignotum in prelio, aut in uxore, vel matre, vel 
ſerore, vel lid, vel concubind, vel ed, quam in ſuis” liberis 
babet, deprebenſum, \cedis ergo ne. exulato. 

Si quis alium injuſte vim Wan incontinenti nedſt 
8 tſus eſto. 

\. $3. quis bomicidans foro, urbis territorio, publicis. certams. 
A 2 ſacris Amnbictyonicis abſtinentem occiderit, aut mor-. 
tir cauſam prebuerit, perinde ac ff Athenienſem civem ne- 
caſfet, capital co, & Kpbete jus dicunto. So that by this 
law a man- conſcious to himſelf of homicide might, before 
he was ap — undertake a voluntary exile, and 


| Pl, J. * was bed from the penalty: of 


„Homici n octicl terra, & e 
cunto, [ut lege cautum 9. b W 
9 exigunto. 
"Before judgment the kindred of the party ſlain that 
the manſlayer might compound the offenie, 
and releaſe the offender, but after judgment once given, 
neither the judge nor. proſecutor could remit it (). 


Cedis ne poftulator unguam is qui bomicidam exulantem & 
redeanen quo non Hee, inf in jus a . repuerit 4 
(4 it. N 


. 


5 (4) This was . of Mesh- flain, which recompence was term'd 
menus" in Homer” Odyfſ, . v. 244, renn or worn. Homer, Hiad- 1. . 
270. K. v. 227. 628. e. v. 498. 

The Greet word away bere (% That this was the mean x 
render'd pecuniam, properly fignifies the foregoing law, ſee Petit in 
a ranfom, Hom. Hliad. a. V. 13, 20, Atticas, Lib. VII. tit. 1. p. 509. 
23, 95. for by the antient law of alſo the oration of Bene 
Greece the puniſhment of homicide Arifocrates,. wherein moſt 
2 ble by the nt ofa Athenian OR et 

— ons of the are explained. 


— 


zh No ED 


the 


i 
* 
1 
8 
* 
. ” 


Sedan ome things both from the cms and Greeks, as 
_ Be 045 Lib. Hed fo tit. 8. Ad legem Corneliam 


Lis, guam voluntate, homicidium 


ſam accidit, bumi 


MOT METAY PLACITORUM CORONE. 


And codem libro tit. 5. fi nor furtum faxit, fi im aliquis 
P Jure cæſus efto, according to the Moſaical law, — 


from thence tranſcribed into the Attic laws, and from 
| thence by the Decemviri into the Roman laws of the twelve 


tables in totidem verbis. 
\ the Romans the laws concerning homicide dif- 


| Ou hominom 3 puxitor non babitd differentis caps 
. haminem (u) interemit. | 


zulaverit (o), qui hominem non occidit ſed vulneravit ut oc- 
cidat, ut homitida dammandus, nam fi gladium ſtrinxerit & 


cum ev percuſſerit, indubitatè occidendi animo admiſit, ſed fi 
clavi aut cuccuma in . e ferro, percuſſerit, tamen 


non occidendi animo, leni — > 7 EIA 


* were merely by misfortune, it was not puniſh. 


1 vel fouls per vim inferentem occidit, di. 

2 eft (r), ſed is, qui uxorem in adulterio deprehen- 

e loco poſitus in exilium perpetuum dan- 
dus, in aligua dignitate peſitus ad tempus relegandus (/). 

Furem notturnum qui  occtderit, impune feret, 3 ei i fine 

2 ſuo non potuit (t); which law; tho like to that of 


ed). 


I a ere Greeks, **. 2 2 * emp pm 10. 


2 Er Cornelia — os 9 4 

e lex 3 . 3+ 

fr @ inthe exprfin in E men 4. Gell. Lib, Wt. cap. 18. Ma, 
44 


Err Lib. I, cap. e 
400 E 8271 was liable b e lex Aquilia diſtinction A —_ 
to make a pecu el 2 Wer or a day-thief, ſee in 


the damage. Hit. IV. tit. 3. 3 de jur. bel, ac pac, Lib. I. cap. 1, 5. 


7 thay 


Qui hominis occidendi  furtive faciendi cond cum telo am. 


-— 


"1 1% 
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that it. is lawful to kill furem nofurnum recedentem fu. 
Fientem cum rebus, licet ſe non defendat n e non r 
vun; nift ſe defendat telo. 

The puniſhment of n unleſs it were peas! La 
ſack; among the Romans was deportatio in inſulas 
nium bonorum ademptio, ſed ſolent badie capite puniri, ry 
honeſtiore loco pofiti fuerint, ut pænam legis ſuſtineant ; hu- 
miliores enim ſolent beſtits W (*)5/ allieres vero . 

tantur in inſulas (y). 

0 tem e ee 
cide, as bene for five 1 (z), deportation, &c, 
but ly the puniſhment of homicide,' unleſs in caſe 
of ſimple misfortune (a), or defenſe of life (b), Was dend. 
_ viz. beſhits ſubjiciantur. 

Among the Saxons (e) che puniſhment of homicide was 
nor always, nor for the moſt part capital; for it might be 
redeemed by a recompenſe which went under the name of 


 neral practice of 'moſt of the nor- 
thern nations to commute the pu- 
niſhment of the moſt hemous crimes 


them to puniſh homicide with a cer- 
tain number of ſheep and oxen, out 
of which the relations of him that 
"_ 4 received ſatisfaction. Tar. 
Germ. cap. 11. From hence 
protabi our Saxon anceſtors 
2 2 — into — ads) . 

s Weregild or capitis </ti- 

_ according to the laws - 
Ethelbert, was uſually 1003. 
Ethelbert. J. 21. tho in ſome 
cular caſes it was more, J. 5. 6. 22. 


5 Hep ar oth Paco relations 
were to pay ordinary We- 
 regild, J. 2 


By the Bes of Fre the Weregild peaſan 


and degree of the 


This rule admitted of 
tions, J. 34. L 74. 


the ſame value, 


was different according to the rank 
the perlon killed, of 


worth 1200. was 1208, Lg. In, 1.70. 


By the laws of Ard, the bare 


attempt on the king's life was pu- 


niſhed with death, unleſs the of- 
fender redeemed it by the ot 


of the king's weregild the ſame 
was in caſe a ſlave attempted the life 


of his lord, unleſs he redeemed it 


” 251 aying his lord's everegild. were of 


J. 4. the 


is under te. 


12 J. 9. J. 26 | 

5 league ret ON 
Guebrun, J. 2. the value of a com- 
mon perſon was 200. the ſame by 
the league between Edward 
Guthrun in fine. 

By the laws of Athejfan, whoever 
ſhould attempt his lord's life, was 
: mention to death ; and there 2 
mention made of any ranſom. L 


| Athelſtan, |, 4. but at che end of has 


laws, and of the Judicia Crvitatis 
Lundonie, there is a particular ac- 
count of 8 — 
and degrees, from the king to 

t ; for which ſee Wilkins's Leg. 


64. P. 7. 
* 5 By 


- 


: 


UM CORONE. 
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or capitis eftimatio, 


ereęi 


cer 


as ſome 


3 Or, 


\lerd of the fee, and 


than 


relations 


to 


which if he could not do, he. 


ad uerba Mera 


> 


"Thi 


. aſton 


continued long, e 


- 

1 

* 
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| Furts ſupnlicio capitis punito. This was Draco's law; but 

8 it vas thought ror g fork Solon correfbed 

| Wi: i furuum fattum fit, & quo to perierat recepe- 

ritt dominus, *duplione luito furtum qui fecit & quorum ope 


tivam;recperit, in nervo quoque habetor dies ipſos quingus 
totidennque nottes, | eee 1 
„ 150 


| — jure e 45 1 2 —— — 
Faxit, etiamſi vades 
monte luito. Si quis. item ex aliquo gymnaſio veſtis aut lecytbi 
oft alicujus vel minime rei, aut ſupelleFtilis e gymnafio, aut 
tere balineo, aut e -portubus, quad arcedat 10 draconarie 
| ene ſurtum faxit, morte luito. _—_ 
- Manifeſt ſacculurii (n) norte luunto;' 0 bat 
— (0) marifeſti morte-Iuunto.:- 1 1: (9 
** Y manifeſti mor(e launto. — 1 
f ok tos. irrumpere ficoſque deligere . ho (p): 56 
that the quantity of the thing ſtolen, the place, ſeas 
ſon, the manner, and other circumſtances heightened 
theft into a capital puniſhment, that otherwiſe by Selon's 
Lie was weep Pra * 6 wh ts fits 


or 846 Ges, Lk; xl. . Lib, m1. &. Puke B 
Plutarch. in Vitd Solonis. — - Shanis Plutum ad u. 31. & 874. 
15 BaAayTicTojuyr, A gut- purſe. a (>) Amon the Lacedem 4 al 
to) N ©, A houſe- breaker. manner of t was permi an 
1 „ Sive Plagia+ à practice, which tended to — 
of, qui uy ©, dolo- malo, —.— youth | in ga Fs of w 
Lat Ae Henke, A & It was 
dd, wenditque pro ſervit, aut ſup- 15 . — am 775 the 92 
que fine fur. © earn from Disden Sic; Lib.” I. 
to, & fugam perfuadet, aut ip0s that it was allow'd only on 
1 
" (6) But thi A tem 1 ow the e of thieving, ſho 
l 1 with the captdi 


of the and ſhould brin a 
— 8 or; nu be ES - — 92 


 canfiliogne facit; decuplione vindicator, ni dominus rem fur- 


degerit, non naue fas  ſartitione, ſed 
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No as to the Roman laws: For a theft, that was not 
furtum manifeſtum, — 4 actio in duplum ; but if 
it were furtum manifeſtum, actio in O x furtum 
autem manifeſtum eft, cum fur deprebendtar 72 (t). 

lah ane to puniſhments the Romans, there 
were 


furcam. 2. Vivi crematio. 3. Capitis amputatio.. 4. Dam- 
natio ad feras. II. Others, pr ey ot next 


were 1. Coercitio ad metalla. 2. Deportatio ad inſulas. : 


III. Others again of a lower allay were 1. Relegatio ad 
tempus wel in perpetuum. 2. Datio in publicum opus. 3. 
Fuſti atio (x). 8 5 
I find not among any greater puniſhment 
theft, than four-fold reſtitution ()), unleſs in theſe caſes : 
1. Si quis ex metallo principis vel ex monetd Jos un. 
ef, pans metalli & exili punitor (a).. 
2. Graſſatores fas cum "ferro apgredi & \[oliare fit, 
capite puniuntor (a). 
Famoſf latrones ad beftias vel furcas nauer. Di. 
2055 de penis (0. 
If we come to the laws and cuſtoms euronen 
we ſhall find the puniſhment of theft in ſeveral 
the offenſe * and 


kingdom, 
"more or 


, 
L 4 - 


51 Dir. td. tit. 148. pr. . 1. Lk 


reſembled the i, with this . 5 
ference, that by the Few law the 
puniſhment of four - fold was to be 
inſtead of ' reſtitution ; whereas by 
the Roman law the thing ſtolen was 
recoverable over and above the 

7 « cod. tit. J. 54. g. 3. 

(e) tits l. 4. l 3. r. By . peculatis, $: 
thin wad. meant not only if he was . tit, 19. de parniis, J. 38. 
taken in the Fact, but alſo if he was 9 Dig. cod. tit. 10. 
c 


the place, where they were to re- 
main that night, and anſwers to ceaſe 
2 in our law, of being taken 


the mainos ure. 
e) Dig. Lib. XVII. tit, 19. de 
bein li. 


or orders: I. Capital puniſhments, 
(viz. ultimum ſupplicium) (#) 7 — 6 1. Damnatio a4 


— 
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Among the laws of king Arbelſan, 


Bramp 


— 
4 
1 


852, 854. Non 


ton, p. 849, 


parcatur alicui 


<> 
LE 
** 
Fj 


2 
2 


ſupra 12d. quin 


12 ö, &f 


4 


precepit ne infra 1 


25 


#id infra 12d. ottidatur, mfi 


ucceſſor 


1 


1 theft 


s, that in the time of 


lliam 


HH 


*caftration; \and'lofs of eyes (e); but 


Z 


was' 


C 


antient 


law, which 


in the time of Harry 1. the 
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Sentent. 4. 


3. Sylvefter in verbs 


Seotus 


——— —— —— — —ʃ. . ——— —ESq r -o_— - — 


Nes 


expreſly prohibited, 


) 


was 


| e 


wil not folfow from thence, 
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the [neceſſity of the peace and well of the 
ingdom hath in all ages 
that pr i Pham her er — 
theft. when the offenſe hath grown very common and 

with enormous circumſtances, tho in ſome 


lity of the offenſe and offender, than is 

where the Iaws are more determinate, and = as little as 
may be to the Arbitrium Judicit. See the caſe diſputed 
learnedly by. Covarruvias Tame 2. 32 II. 2 9. 6. 7. 
This I have therefore mentioned, that 


it may appear, 
that capital puniſhments are variouſly appointed for ſeve- 
ral offenſes in all kingdoms and ftates : and there is 2 ne- 


the principal end of for regularly the true, or at leaſt, - ; 


tt of puniſhments is to deter men from the 


they may not offend, and fo not 
— — 


highly 
great inſecurity and 
— — 
ments, even death itſelf, is neceſſary to be annexed to laws 
in many caſes by the prudence of w-grvers, tho poſſibly 


beyond the ſingle demerit of the offenſe it ſelf ſimply con- 


ſider'd, 
Penalties therefore regularly ſeem X be j 75 poſttivi, & 
non naturalis, as to their d lications, and 


e eee e e Rin 3 
or lower according to the exigence of the ſtate and wiſdom 
of the law-giver. NPR in the caſe of murder there fees 


Not only the (chocImen and canon- ence to n by 
iſts were of this opinion, but by unlawful methods. Cie. Epif. 
what has beew above ſaid it appears | 
likewiſe to bave been the ſenſe liquarum agai 
both of the J and Roman laws y de officits, ER enim ulciſcendi @ 
tho, as our author ſays, the modus. 

principal end of puniſhment is 2 might teach us, that ca 
deter men from offending, . ments do not always 


is lawful to deter them at any rate, Lib. II. caps 20. f. 15 n. 3. 
ee een 2 


1 


and almoſt all countries prevailed 


places more is left herein to the Arbitrium Fudicis to give 
— mote gentle ſentence ac ng nr =p 


pl pan 


it that end. Sce Orvr, & jar. bet: Oe 


13 


ts in moſt cases 1. Blackſ. 
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to be a juſticè of retaliation, if not e lege natural, at 
leaſt m_ divine law nc 1 
ix. 6. Aud alcho I de not deny bu ut the ſupreme king of the 
world may remit the ſeverity of the puniſhment, as he did 
to Cain, yea and his ſubſtitutes ſovereign princes may alſo 
diefer or remit that puniſhment, or make a commutation 
of it upon great and weighty circumſtances, yet ſuch 
inſtances ought o be r e. and upon great occa- 


ſions. 
33 talionis in point of puniſhments 


ſcems to be purely juris poſitivi; and altho among the 
Fewiſh laws we find it inſtituted Exod. xxi. 24, 25. bach 
For eye, tooth for tooth; hand for hand, foot for foot, burn. 
| ing for burning, wound for wound, ſtripe for ftripe , yet 
in as much as the party injur'd is living and capable « of 
. another-ſitisfa&tion of his damage, (which he is not in 
. -hag Rs Seat ocdd Jn-the 
_ Fewiſh lawyers and laws affirm, that theſe zaliones 
e 8 
inju in penal — 1 9 mw 
| n ut Ir 
allowed to the — ws the 1 
an eyes and the price of an hand for an Se. (9 


2 Pars I. cap. 41. 
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FRF the "ſeveral incapacities of perſons, and their 
exemptions from- W 2 hehe thereof. 


— — ———— 
— 


culties, underſtanding and liberty of will, 2 


= MS is naturally FEY I + with theſe two great fa- 
re is a ſubject properly capable of a —— 


ſo called, and conſequently obnoxious to 
niſhment for the violation of that law, k in reſſ 
theſe two x of faculties he hath a capacity to obey : 7 
Feen 


the will is that, which renders human actions : 
either 


N 
| 


9.7. — — . „ 9 
. - 


AISTORTA PLACI' TORUM CORONE. 
either commendable or culpable; as where there is no 
law, there is no tranſgreſſion, ſo regularly, where there 
is no will to commit an offenſe, there can be no tranſ- 

or juſt reaſon. to incur the penalty or ſanction of 
that law inſtituted for the puniſhment of crimes or offenſes. 
And becauſe the. liberty or choice of the will preſuppo- 
ſeth an act of the underſtanding to know the thing or 
action choſen by the will, it follows that, where there is 
a total defect of the underſtanding, there is no free act of 
the will in the choice of things or actions. But general 
notions or rules are too extravagant and undeterminate, 
and cannot be ſafely in their latitude applied to all civil 
actions; and therefore it hath been always the wiſdom of 
ſtates and law- givers to preſcribe limits and 2 to 
theſe general notions, and to define what perſons and 
actions are exempt from the ſeverity of the general pu- 


niſhments of laws in ref} of their inc ity or 
ee er will. 1 3 | 


Thoſe in ncapacities, orideforis, wen s low cſpeialy 
the laws of England, take notice of to this „ 
err | 


I. Natural 
II. Accidental. 
III. Civil incapacities or defects. 


The natural is chat of Infancy. 


The accidental defects are, 
1. Dementia. 
2. Caſualiy, or Chance. $ 
3. Ignorance. W 14 3 
The civil defects are, | 
1. Civil Subjettion. 
2. Compulſion. 
3. Nebel. 


21.4 4 Fear. | a ; 


-- Ordinarily none of theſe do excuſe thoſe KFC: har 
are under them, from civil actions to have a pecuniary re- 
compenſe for injuries done, as treſpaſſes, batteries, 


$895 ! 


Py 


— 
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3 becauſe ſuch a recompenſe is not by way of 
alt, Cn n 
in caſes of crimes. and miſdemeanors, where 


fects, and in reſped of them relazech crammed 
| eee tes 0 


<< "x: 1 4 * 1 
; U . * * " 
— — 


| "© H A P. . 135 5 
4 rea the aus of infoncy a . 


HE hand England have grebe the 
civil law, nor are — 75 it, but are 
by their own authority; yet it muſt . the 
' civil laws are very wiſe and well laws, and 
ſuch as have been found out and ſettled by wiſe 
rinces and law-givers, and obtain much in many other 
. or 
corrected by the ſpecial laws or cuſtoms of thoſe king- 
| doms, and therefote' may be of great uſe to be known, 
tho they are not to be — the rules of our Engliſb laws; 
and therefore tho I ſhall in ſome places of this book, and 
here particularly mention them, yet neither I, nor an 
elſe may lay any weight or ſtreſs upon them, either for 
_ diſcovery or expoſition of the laws of England, farther 
than by the cuſtoms) of 22 or Aets of Parliament 
they are here admitted. 
As to this buſineſs touching N and how far 
they are capable of the guilt or cee for crimes: 
I will conſider, 1. What the civil laws tell us con 
the ſame. 2. What the common laws of England have 
ordained touching it, and wherein theſe agree, and 
| wherein they differ touching this marter. \ 
The Civil law diſtinguiſbeth the N ſeveral pe- 
riods as to ſeveral Rte | 
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- Firſt; The complete full age as to matters of contract 

N according to their Jaw twenty-five years (a), but ge. 

to the la of rwerity-one years (50 
- Sexondly, But yet that age, '©/2, at ſeventeen 
a man is faid to be of full age to we 
(e), or an executor (a); and with that alſo our agrees. 
5 Co Rep. Pigor's eaſe (e). 

Thirdly, As to matrimonial contrafs, the full age of 
conſent in males is fourteen years, and of females 
twelve (/); till that . 
and are not bound 1 contracts; and 
this alſo our law agrees (H). 

Foxrthly, As to matter of cri mos and criminal 


that 
aa canines Frigs au: 


1. r, puberrt bu. 
* Infomtia. | * 2 . 
ee N 
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100 , + 
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2. Pubers 
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e eee 


. 10 A the ſame 
. (5) bits . 194. Co: Lite $. 103. _ were permitted by the ei- 
le Hlitus. Lib. I. tit. 6. vil law to make a teſtament. 

rn rnd tp " ins. £8. Te 
* tit. 1 3. tut 

lando, J. 1. 5. 5-3. 7 


A414 De 
fa) Ii 1 b . 
N 


the cuſtom 8 the Romans to lay 
aide the habits of children, and put 
"pen of mien. Pal. wy 7 Bren 
\ cap. 8. 8s not to have determ 
« (4) Be Veg 3 par. V. ciſcly at pho ag 0s one m 1 
teſtament of a ona cfate it — 
Wok: n e generally 


1 — made at 4 8.5 


* fice o N p. 395. Co. Lit. 
9 Lib 1. i, OR, "rs and ſome ſay under, for the com 
tit, %. de mon law will not prokibitthe ſpiritual 


n Vern. 455, 2 Fern. 469. 


» Fever ip A rite: An 


court in ſuch caſes, Sir Tho. Jener, 
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2 Pubertas generally, in relation to crimes and pu- 


niſhments, is the age o fourteen years and not before (+); 
and it ſeems, as to this purpoſe there is no difference be- 
tween the male and female ſex; at this age they are 
ſuppoſed to be doli capaces, and therefore for crimes, 
altho capital, committed after this age they ſhall ſuffer 


as perſons of full age (1); only by the conſtitutions of 
avo 


ſome kingdoms, in favour of their age, the ordinary pu- 
niſhments were not inflicted upon ſuch young offenders; 


as in Spain, not unleſs he were of the age of ſeventeen 
years. Vide Covar. de Matrimonio, cap. 5. H. 8. (m) In 


Relectione ad Clement. cap. Si furioſus (n). By the an- 
tient law among the Jews, he that was but a day above 
thirteen; years, was, as to. criminals, adjudged in vis 
fatu, but not if under that age (+) f 

3. tas pubertati proxima, herein there is gront dif. 
ference among the Roman layers; and tho they make 


adiſparity herein between males and females, yet 1 think 


as to point of crimes the meaſure is the ſame for both : 
Some this #tas pubertati proxima to ten 

and an half; others to eleven years (o) : If they be under 
the age which they call Ætas pubertati proxima, they are 
preſumed incapacat doli (p), and therefore regularly not li- 
able to a capital puniſhment for a capital offenſe: but 
this holds not always true; for according to the opinion 
of very learned civilians, before ten years and a half 
they may be doli capaces, and therefore it muſt be left 


dd arbitrium judicis upon the circumſtances of the caſe 3 


wich this caution, Juden, qui ante illam ætatem arbi- 


271 debet puerum eſſe proximum pubertati, maximis addu-. 
cendus eft conjefturis, & cautiſſime id aget, ac tandem raro. 


Covarr. ui 7 fupra (4). And with this agrees our law, as 
Zan vt, 4 oe re jndcat Ls. (c — Lib, II. cap. 


; XXIV. tit. 1. De, alimentis, 13. F. 133. 
ng opinion is, 


{ 40 Dis Lb. xxIX. tit. 5. de that the Ar. are per proximi 
8 conſulto Silaniano, Ec. 17 at ten and an half, and the females 
* FIR at nine and 22 bet woe, 8 

IV. tit. 4. de Mine- ey had paſs'd the middle diftance 
ribus, J. 37. F. 1. Lib. XLVIIL tit. —.— infancy and puberty, they 


£6247 leg. Tul. de adult. l. 36. Cod. might then be properly to hy 


ib. 2. tit. 35. Si adverſus delictum, atatis gr roxime, 


"(a "Tom. 1.2, 157, „ Ap Sas . . 
1 Par. III. . . P. 358. (4) Toms I. P. 157. 5 A 


G ar Ln. a; M_ 1 


reer 
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Mall be ſhewed, But if the offender be in tate puber- 


tati-proximd, vi. according to ſome, ten years and an 
half, acco to others eleven years old, he is more 


fer as another man, unleſs by t circumſtances it ap- 


pears, that he is incapar doli. u n dia nat. 5 


peraments, 1. By expreſs proviſion of the conſtitution 
in Codice De falſa Monet :  ©* Impuberes, fi conſcii fue- 
“% rint, nullum ſuſtineant. detrimentum, guia tas eorum,. 

< quid videat ignorat ol but a F 1s lad upon the 


tutor (7). f 
2. Tho &tas bertati PA preſumed. 
Gapax doli, ſo may be guilty of a capital offenſe— 


Digeſt. De regulis juris 2 Bupillum, Jui proximus. ft 


pubertati, capacem eſſe furandi—yet;as it is in arbitrio ju 


dicis to judge an infant within ten years and an half capax 
doli, as before; ſo it is in arbitrio juditis upon conſidera- 


tion of circumſtance to judge one above ten years and a 1 


half, nay of twelve, thirteen years, or but a day within 
fourteen years, to be incapax deli, and ſo privileged from 
puniſhment, as appeating upon the circumſtances of the 
fact not yet conſtitutus in ætate proximd pubertati, or at 
leaſt not doli aba; and with this our doch in Ae 
manu agree. 

3. That if be boah ten . and ap-- 
rs dali capax, yet if under fourteen years, he is not to 
puniſhed pænd ordinarid, but it may have ſome relaxa- 

tion ex e — a ( ). But "oO an ary Og. 

a power to the judge to reprieve before or 1 U 

an infant convict of a capital offenſe in order to the 

King's 22 yet it allows no arbi power to the 
judge to change the puniſhment that law inflicts; 
and thus far for the third age or period, uus puber- 
tati proxima. 

4. The fourth age or period is e which laſts 
till ſeven years; wicht this age there can be no guilt of 
a capital offenſe, the infant may be chaſtized by his pa- 
rents or tutors, but cannot be capitally puniſhed, becauſe 

r} Lib. g 0 ; 

Ann e aol a be 12 

tit. 53. de Senatuſconfulto Si- tit. 21 de furtis, l. 23. 
laniano, 1. 14, Lib. XLIV. tit. 4. de Ji Dig. Lib. IV. tit. 4. ds mine» 
doli nal exceptione, L 4. $. 26. In- ribus, l. 37. F. In deliftis. 


. * 2 he 


eaſily preſumed to be doli capax, and therefore may. ſfuf- 
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9 do cannot be guilty (u); and if indicted for ſuch an of- 
1 paw cee capital, he muſt be acquitted; 
= and therefore the ſeverity * the decretal 
NG mad, he, 1. (*) ig; I 

caſs (y); and with this agrees the law ee 

. * more par- 

e ticularly: tou privilege in relation to 
5 orimes and their punuſhments, and that in retation to two 


— IN" 1. „ EA e ande 


| 

% 

| 

1 « 1 vapor 
8 | 9 if de be under 
IEF ——ů— years; but yet with their differences: 
| 

| 

| 

| 

| 


4. 6h Dew quan ant under the age of twenty-one years 
Erase. difted of any mildemggnor, as a riot or battery, he ſhall 


with he is charged; and the ſame law is of a, fewe- co- 


vnn . But if the dy the indictment be 


Years, | 
. 
122 1 A. If . inn in 


vouch a ail at the day, he fhall not 
impriſoned 5 nor it ſeems a feme covert. 19 f. 
8 0 — ecs x9 of Wen 2. cap. 25. that 
Lr in ſuch a caſe, res 
0 Eib. XEVII. . 2. 4 B: Sever b. 
$ er 
Der 25. v ; 
ESE SE IB ray 
: | 8E. 24 


— we ww _— 


If an infant of the 
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8 E. 2: Corone 395 


ed or impriſoned ; 
twenty-one years, he [h 
here the 


all ox 


corporal puniſhment is but collateral, 


. If A. kills B. and C. & D. are 
8 not attach (4) the offender, they ſhall 
fin if C. were within the age of 


not be fined nor impriſoned. 


{hen e of the proceeding againſt the 
1 oe * 


under the age of 


one ſhall be 


— tho poſſibly 


the puniſhment be enacted by parliament. 45 Aſſ. 17. 8 


of eighteen years be convict 


diſſeiſin with force, yet he ſhall not be impriſoned. Vide 


16 Af. 7. 


infans ; Hor 1 


26 Af. 9. 43 E. 3. Aer 16. 40 E. 3. 44. 4. () 
and ſhall be impriſoned in ſuch caſe. 


If an een e 
mis, the _ mult be »ibil de fine, ſed — quis 
a cupiatur be entred againſt him, it is error, 


for it appears judicially to the court, that he was within 


age, when he appears 


guardian, P. 8 Fac. B. R. Hol- 


brooke v. Dogley, Croke n. 3. (g) i the like law is that he 
ſhall not be in miſericordia pro falſo clamore (b ):): 

B. Coverture 68. General ſtatutes that give corpotal pu- 
poop Agron ab gy me ors — therefore Pl. 


Com. 364. 4. per 


Walſh, if an infant be convict in raviſh- 


— he ſhall not be impriſoned, tho the ſtatute 


of Merton, cap. 6. be general 


in that caſe (i): but this 


muſt be underſtood” where it is, as before ſaid, a puniſh- 


ment as it were collateral to the offenſe, as in the caſes before 


mentioned = but where a fact is made felony or treaſon, it 


7a The words of the book are 
. 
ſe mpriſonment 
| i 12) © Eel cauſe eſt cen 
CM. bo rabyr get ye 


. * my conſtr? bien & mal”, ne 


quel ſoit advantage pour lui, ou 

* —— ne nul foly ſerra adjudge en 
» un enfant.“ Me 12. H. 4. 22.6. 
yup dit, que enfant d'age de. 18 
s poit eftre diſſeiſor ove force & 


e per cella. 


"es 


the court doubted of it; and in 27 


E. 3. 75. b. and zr 4 ta. the plain- | 
tiffs, 


tho infants, were amerced pro 


Jalſo clamore ; but tho they were 


amerced, yet it appears from the 
ſame caſes, that they were intitled 
on account of their infancy to a 
n of courſe. See x R. 4. 214. 

{i} Another like caſe is there put, 

if an infant be a receiver and ac- 
count before auditors, and be found 
arrears, the auditors cannot 
commit him to prifon notwithſtand - 
115 general words of the ſtatute 


W. "a: tap. It 


extends 


-. 


4 Blackf. 
bd & or- Com. c. i 


Page aa. 


22 
4. Black. 
Com. ch. 
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extends: as well to infants, if above fourteen years (t), as 
to others, as ſhall be ſaid. And this appears by reral 
acts of parliament, and particularly by 1 Fac. cap. 11. £4 
felony for marrying too wives, 8c. where there is a Tpec 


| exception of marriages within the age of conſent, ” Enich 


the 
the age o twenty-one years, It 1s not exempted from the 


in females is twelve, in males fourteen years; ſo that if 
were above the age of conſent, tho within 


nal 
os y the ſtatute of 21 H. 8. cap. 7. concerning felony 
by. ſervants that imbezil their - maſters goods delivered to 
them, there is a ſpecial ' proviſo, that it ſhall not extend to 
ſervants under the age of eighteen years, who certain! 
had been within the penalty, if above the age of diſcrd. 
tion, viz. fourteen years, tho under eighteen years, unleſs 
a ſpecial proviſion had been to exclude them (0). 

I come therefore to conſider the privilege of infancy in 
caſes of capital offenſes and puniſhments according to the 
laws of England, wherein I ſhalt examine, 1. How the 
antient law ſtood. 2. How 1 it _ at this day in relation 
to infants. | 

I. As to the antient law: 

1. By what has been before ſaid it appears the Civil law 
was very uncertain in defining what was that ætas puber- 
tati proxima, and conſequently ſuch as might ſubject the 
offender to capital guilt or puniſhment ; ſome taking it to 
be ten years and an half, ſome eleven years, others 
more, others leſs. The laws of England therefore, that 
always affect certainty, determined antiently the tas pu- 
Bertati proxima to be twelve years for both ſexes; under 
that age none could be regularly guilty of a capital offenſe, 
and above that whe and under fourteen years, he might 
or might not ilty according to the circumſtances of 
the fact that weht induce the court and jury to Judge 
BY: doli capax, vel n (n). | 


wo Co. Lit. 247 n By the laws of Ina, J. 7. an 
{1) The like 3 there is infant of ten years of age might be 
n the 13 Ann. cap. 7. where appren- guilty of being acceſſary to a theft, 
s under the age of teen years, and was — Ger accordingly with, 

—— ſhall rob their are ex- ſervitude. Mili. leg, Angle-Sax, 

creed out of the 8, 716 | 


1 


Tue 
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This appears by the laws of king Hebelſtan mentioned in 
the firſt chapter, Non parcatur alicui latroni ſuper 12 
annos & ſupra 12 d. quin occidatur.” And altho his ſuc- 
ceſſor Edmund (n) reduced it to fifteen years, unleſs he 
fled, yet it will appear that the ftandard of twelve years 
3 in after- ages (0). , _ : 5 f 

2. It appears that an infant of twelve years was compel- 
lible to take the oath of alligeance in the leet, and under 


that age none were to take the oath, or to do ſuit to the 
ract. Lib. III. (p) cap. 1. () Britton, cap. 29. in 


fine, Calvin's caſe, 7 Co. Rep. 6. 5. So that at that age, 


and not before, he was taken notice of by the law to be 


under the obligation of an oath, and conſequently capa- 
ble of diſcretion. | | 

The ordinary proceſs againſt capital offenders was 
al is by Capias and Exigent, and Utlary thereupon ;. but 
againſt an infant under twelve proceſs of utlary in caſes 
of indictment was not awardable, and if awarded, it was 
error; but if above that age, that proceſs was awardable; 
and Bratt. Lib. III. (r) cap. 11. ſe. 4 & 5. gives the 
reaſon, © Minor vero, qui infra ætatem 12 annorum fuerit, 
utlegari non debet, quia ante talem ætatem non eſt ſub 1 
aliqud nec in decenna; and ibidem cap. 10. ſeck. 1. he 
mentions an old law of king Edward (, Omnis, qui 
« etatis 12 annorum fuerit, facere debet ſacramentum in 


C 4 vii 
{n) This is a miſtake, for it was death without any regard to his 


not Edmund but king Athe/flan him- 
felf, who thinking it a pitiable caſe 
that a youth but twelve years old 
ſhould be put to death, as was per- 
mitted by the former law, changed 
the time from twelve years to fifteen, 
and ordered that none who was but 
fifteen years of age ſhould be put to 
death, unleſs he refiſted or fled ; if 
he ſurrendered himſelf, he was only 
to he impriſoned until ſome of his 
relations or friends would become 
ſecurity for him juxta plenam capitis 
eſtimationem, ut ſemper ab omni ma- 
to abſlineat : if he could not get any 
ſuch wr then he was to take 
an oath to the ſame purpoſe in ſuch 
manner as the biſhop ſhould direct 
him, and; was to remain in ſervi- 
tute pro capitis ſui eflimatione ; but 
if after this ould be again 
guilty, then he was to be put to 


age. See Wilk. legen Anglo Sax. 


. 70. * 
F {o) In the time of king Henry I; 
the old law of king Athei/fan took 
place, viz, twelve years of age, and 
8 d. value. Bid. p. 259. ' 

{p) De Corona. "* 

Vs This ſeems to be- a miſtake, 
for cop. 11, ect. 4. for the oath men- 
tioned in cap, 1. was to be taken 
knights and others of the age of 
fifteen years and upwards. 

{r} De Corona. 

There is no ſuch law extant” 
among thoſe of king Edvard, but 
the law here quoted is a law of 
Cnute, Leg, Gnuti, J. 19, which is in 


theſe words, Folumus ut quilibet h 


mo 12 annos natus juzjurandun 


preftet ſe nolle furem neque furt 
conſentaneum, which oath is to the 


F 


— 


23 


„ 
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U 
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de cepit, &c.. 
cc Short :” Ri 
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t viſu franciplegii, quod nec latro. vult eſſe, nec latron 
* bg 5 5 220 go. Lib. I. cap. 19. cites out of a 
book of Bracten, De Viſu Franci plegii, ©* Quod quilibet 
* duodecim annorum poteſt felonie judicium ſuſtinere, which 


implies alſo that within that age, regularly ac leaſt, he 


could not be a felon. ee be Fl 
4. Again, T..32. E. 1. Rot, 32.. Eboracum, coram rege. 
« Adam. filius Ade de Arnhale captus nactautir in domo Jo. 
& haunis Somere coram rege ductus cognovit, quod furtive 
e cepit, Sc. 9.5. per preceptum & miffonem Ricbardi 

chard Short had his clergy, © Et pradictus 
* Adam commiſſus fuit cuſtodiæ mariſtalli cuſtodiend', quis 
« infra ætatem; poſtea habits reſpetTu_ad imprijonamentum, 
« quod prædictus Adam habuit, & etiam ad tenaram ataten 
44 ejuſdem Ade, eo quod non oft niſi ætatis 12 annorum, qui 


i falis ætatis judicium ferre non poteſt, ideo de gratid re- 


i deliberetur, &c.” Upon this record theſe things 


obſervable, viz. 1. The court recorded his confeſſion ; 
but regularly that ought not to be, for if an infant under 
the age of twenty-one ſhall confeſs an indictment, the 
court in juſtice ought not to record the canfeffion, but 
put him to plead Far n or at leaſt ought alſo to have 
inquired by an ingueit of office of the truth and circum. 
ſtances of the fact. 2. That here he was twelve years old, 
and yet judgment ſpared, and the reaſon given, Qui talis 
etatts judicrum ferre non poteſt, Yet 3. There is ſome- 


What ſtill of gratia regis interpoſed, as it ſeems, in re- 


{pe& he was paſt the old ſtandard of twelve years. 
II. But now let us come to the Common law as it ſtood 


in after times; for in proceſs of time, eſpecially in and af. 
| 22 of king Edward III. pw: law re. 


ceived a greater perfection, not by the change of the Com- 
mon lav, as ſome have thought, for that could not be 


but by act of parliament; but men grew to greater learn. 


by Brafon, Lib. iii, de corona, cap. tute of Maribridge, cap. 0 & 25, 
to be taken at the ne of fifteen ; and lord Cotes comment thereon, 2 
ifference as to Hf. 147. where he takes notice that 

age, yet probably it is the fame the old books are miſprinted. Sce 
it i d natural alſo 2 Infit. 72. Mirror, cap. L. G. 3. 


of 


is an 


- 
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of former ages and judgments, and the law in relation to 
n 
to this day is as followeth. i 3 
1. It is clear that an infant above fourteen and under 
twenty- one 18 ly ſubject to capital puniſhments, as 
well as others of full age; for it is preſumptio juris, that 
aftet fourteen years they are deli copeces, and can diſcern 
between good and evil; and if the Jaw ſhould not ani- 
madvert upon ſuch offenders by reaſon of their nonage, 
the kingdom would come to confuſion. Experience 
makes us know, that every day murders, bloodſheds, 
burglaries, larcenies, burning of houſes, rapes, clipping 
and counterfeiting of money, are committed by youths 
above fourteen and under twenty-one z and if they ſhould 
have impunity by the privilege of ſuch their minority, na 
man's life or eſtate could be ſafe (7), In my remembrance 
at Thetford a young lad of ſixteen years old was convict 
for ſucceſſive wilful burning of three dwelling-houſes, and 
lays eee eee and yet had 
carried the matter ſo ſubtilly, that by a falſe accuſation of 
another perſon for burning the firſt houſe an innocent per- 
ſon was brought in danger, if it had not been ſtrangely 
diſcovered: he had judgment to die, and was accordingly 
executed (u). 5 | 7 720 | 
Fourteen years of ago therefore is the common ſtandard, 
at which age both and females are by the law ob- 
noxious to capital puniſhments for offenſes committed by 
them at any time after that age; and with this agrees 
Fitz. N. B. 202. 'b. (x) Co. Litel. F. 495 (9). Vide 
Mr. Dalton's Fuftice of Ptace, cap. 95. and 104 (29. 


{t} Our author's argument con- #{/«/ At Abingdon aſſines, Feb. 2% 
cludes very firongly againſt their 1629, before Whitlock juſtice, one 
- eſcaping with impunity, but loſes Yohn Dean, an infant between 
much of its force when urged in eight and W was indicted, 

half of capital puniſhments, for arraigned, found 'gnilty of 
there is no neceſſity that if they be burning two barns in the town of 
not capitally puniſhed they muſt Windſor; and it appearing upon ex- 
r auf} etncbgdy bo 
whatever ity may venge, cunving, 
in caſes of murders and acts of vio- judgment to be | hanged 

yet in the common inſtances nged . 
of larceny and ſtealing, ſome other * N. Edit. p. 450. 
puniſhment might be found, which (3) . 
might leave room for the reforma» © 2 
tion of young offenders, 
F. 


iſhments for capital offenſes was and 


/ 
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4 Hackſ. 2. An infant under the age of fourteen years and above 
"(omg the age of twelve years is not primd facie preſumed to be 
Wo doli capax, and therefore regularly for a capital offenſe 
committed under fourteen he is not to be convicted 
e judgment as a- fon, but may be found not 


| 94 But tho primã facie and in common 8 this be 
true, yet if it appear to the court and jury that he was 
doli capax, and could diſcern between good and evil at the 
time of the offenſe committed, he may be convicted and 
undergo judgment and execution of death, tho he hath 
not attained annum pubertatis, viz. fourteen years; tho 
according to the nature of the offenſe and circumſtances 

| of the caſe the judge may or may not in diſcretion re. 

pPrieve him before or after judgment, in order to the ob- 
raining the king's pardon. 12 Af. 30. Corone 118 & 170. 
Alice de Walborough of the age of thirteen years was burnt 
by judgment for killing her miſtreſs ; and it is there ſaid, 
that by the antient law none ſhall be hanged within age 
which is intended the age of diſcretion, viz. fourteen 

s; but before Spigurnel an infant within age (a), that 

killed his companion, and hid himſelf (ſe mucha), was 
preſently hanged ; for it a {nicole by his mucbing he could 
. diſcern between good and evil, and malitia ſupplet æta- 
fem. © | ; | 

25 E. 3. 85. Corone 129. One within age was found 
guilty of larceny, and by reaſon of his nonage j 
was e but afterwards he was brought to the bar 
and had his judgment; tho this book be generally one 
within age, it muſt be intended within the age of diſcre- 
tion, viz. fourteen years, for it was never made a doubt, 
whether if above that age he might not have judgment. 

. But yet farther, if an . be above ſeven years 
old and under twelve years, (which according to the an- 
tient law was tas pubertati proxima) and commit a fe- 
lony, in this caſe primd facie he is to be judged not guil- 
ty, and to be found ſo, becauſe he is ſuppoſed not of diſ- 
cretion N between good and evil (5); yet even in 

that caſe, if it appear by ſtrong and pregnant evidence 
a Ten years old, according to Corone 1 
EET Ons 


CI 


und 
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r and circumſtances, that he had diſcretion to judge be. 

| tween good and evil, judgment of death may be given 

. againſt- him. 3 H. 7. 1. 5. & 12. 3. An infant of the 

| age of nine years killed an infant of the like age; he con- 

, feſſed the felony, and upon examination it was found he 
hid the blood and the body; the juſtices held he ought _ 

| to be hanged (c). 1 

| But in caſes of this nature, 1. It is neceſſary that very 4. Blackf. 

, ſtrong and pregnant evidence ought to be to convict one you ch. 

of that age, and to make it _— he underſtood what he poke. 2. 

did; for if the law require ſuch an evidence where the of- 51. 22. 

| fender is above twelve and under fourteen, much more if 

| he were under twelve at the time of the fact committed. 
2. The circumſtances muſt be inquired of by the jury, 
and the infant is not to be convict upon his confeſſion, - 
3. It is prudence in ſuch a caſe even after conviction to 
reſpite judgment, or at leaſt execution (d); but yet I do 

not ſee how the judge can diſcharge him if he be convict, 

| but only reprieve him from judgment, and leave him in 

cuſtody till the king's pleaſure be known. -. _ 

| And therefore the book of 35 H. 6. 11. & 12, per 

Meyle & Billing, © That tho a jury ſhould find ſuch an in- 

« fant guilty, the court ex officio muſt diſcharge bim,” 
muſt be underſtood either frf# only of a reprieve before 
judgment, or ſecondly at leaſt, that the Jury find the fact, 
and that he was either within the age of infancy, viz. 
ſeven years old, or that he did the fat, but was under 

WH. fourteen, and not of diſcretion to judge between good 
| and evil; in which caſe the court ex officio ought to dif. 
charge him, becauſe it is not felony. 

4. And laſtly, If an infant within age be infra etatem in- 
Fantiæ, viz. ſeven years old, he cannot be guilty of felony (e), 
whatever Runen proving diſcretion may appear; 


ſe But however th ited  {/e/) And yet there is a 
the execution that he — on a in the regiſter, fob. 3 1 
pardon. F. Corone 57. 1 Corone don granted to an infant within the 
133. Dalton ſays that an infant of age of ſeven years, who was indict- 
eight years of age may commit ho- ed for homicide: in this caſe the 
micide, and ſhall be hanged for it. Jury found, that he did the fact be · 
pee Dalton's Fuſtice, cap. 147. fore he was ſeven years old. 

(4) Dalt, Fuflice, P. 505. | __ 
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| toe br proſhwptions iuris he cannot have diſcretion (f), 
and no averment t thall be received that — — 


tion: and altho the laws of Eng „as well as the Civil 


and Canon law, aſſign a difference between males and 
females as to wang of conſent to martiage, viz, four- 
teen to the male, twelve to the female; yet it ſeems to me, 
that as to matters 2. erimes, eſpecially 1 in relation to ca- 
pital puniſhments, the females have the ſame privilege of 
donage as the males; and therefore the regular tas pu- 
bertatis in reference to capital crimes and puniſhments of 
both is fourteen years, yu [ various temperaments 


5 and exceptions aboye 


| n that in all caſe of infancy, ! in. 
ſanity, if a perſon. uncapable to commit a felony be 
by the grand in queſt, 5 thereupon arraigned, 

the petit Th may Sher Bn generally not guilty, or 
they may find the matter {| bil, dh that he committed the 
fact, but that he was non compos, or that he was under the 
age of fourteen, ſcilicet etatis 13. annorum, and had not 
cretion to Uiſcetn between good and _— _ per 
eloniam z and thereupon the court t of ac- 
po wh 21 H, 7, 210 (es) bor if « man de g aigned in 
fch a caſe upon 23 iy nt ANG Of or wehte ter 
woke. or inqu ere Rely Cn the 

HAS arly the i matter ought to be ſpecially found be- 
cauſe if the jury find the party not guilty, gy; be muſt in- 
| quire how 285 came by his dea pay via. . A2 præ- 
ai guæſiti per curiam, ſuomodo is ad mortem ſuam de- 
venit, dicunt ſuper e , ſuum, quod preditius 
4 A. B. die ——— anno dum non fuit compos 
mentis, or dum fuit infto etatem diſerttionis, ſcilicet 9 
% annorum, nec 7 . cerners inter bonum & nalum, 
ſpraædictum F. o, Cc. percuffit & ipſum ad- 
« 7unc & ibidem 1 ſed non ex malitid precogitatd, 
9 „ e per feloniam, vel felleo animo; & fic idem J. S. ad 
mortem fuam devenit.) But if he de firſt arraigned, 


en 


e e. 


a & we 
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queſt, and found not itty, he may plead plead that wttal 
n his — "in the coroner's 1 8 
3 


Aer wil d beige Aan; by h& Gl ury 
W 


L 


CHAP. W. _ 


Concerning the den of ref, oats at ney o 
I eee. 


, 


ND thus, ar wackisg that conan dec of in 
o 
inc cy, ar 
by the lags of Bug ee eee 
ne of theſe Jae, 4), tho his heir ar executor 
n theſe have in ſame caſes the 
Vantage eee eee Lhd and this df 
comes . nem 


N. * 233- ON Theſe, =D 
CIT Bah 

ideocy or not is a 0 10 ag robe l 
c tion. 


60 ben lt is faid/to I erer ert en * 


in law, that no man af full was. of non, /ane 
be permitted to ſtultify Ma p. 10. See contra F. 759 449- 


Co. Rep. 123. 5. Beyerly's calc Shoew. Ca. Park 153. Salk. 33%. 
Lit. 247. 4. The reaſon — 85 5% Co. Lit. 247. 5. Ploxud. 19. a. 
Fauſe a man cannot know or re- ASY | 7s f 
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HISTORIA PLACITORUM CORON ®: 


II. Dementia accidentalis, vel adventitia, which pro- 
 ceeds from ſeveral cauſes; ſometimes from the diſtem- 


per of the humours of the body, as deep melancholy or 
aduft choler; ſometimes from the violence of a diſeaſe, 
as a fever or palſy; ſometimes from a concuſſion or hurt 
of the brain, or its membranes or organs; and as it 
comes from ſeveral cauſes, ſo it is of ſeveral kinds or 
„ e as to the purpoſe in hand may be thus 


diſtributed: 1. There is a partial inſanity of mind; and 
2. a total inſanity, | | 


The former is either in reſpect to things quoad boc vel 
illud inſanire; ſome perſons, that have a competent uſe of 
reaſon in reſpect of tome ſubjects, are yet under a. parti- 


_ cular dementia in reſpect of ſome particular diſcourſes, 
ſubjects or applications; or elſe it is partial in reſpect of 


degrees; and this is the condition of very many, eſpeci- 


ally melancholy perſons, who for the moſt part diſcover 
their defect in exceffive fears and griefs, and yet are not 
wholly deſtitute of the uſe of reaſon; and this partial 


inſanĩty ſeems not to excuſe them in the committing of 
any offenſe for its matter capital; for doubtleſs moſt per- 
fons, that are felons of themſelves, and others are under 
4 degree of partial inſanity, when they commit theſe of- 
fenſes; it is difficult to define the indiviſible line 


that divides perfect and partial infanity ; but it muſt reſt 
upon circumſtances duly to be weighed. and conſidered 
| both by the judge and jury, left on the one fide there be 
a kind of inhumanity towards the defects of human na- 


ture, or on the other fide too great an indulgence” given 
to great crimes : the beſt meaſure that I can think of is 
this; ſuch a perſon as labouring under melancholy diſ- 


hath yet ordinarily as great underſtanding, as or- 


dinarily a child of fourteen years hath, is ſuch a perſon as 
may be guilty of treaſon or felon g. 

Again, a total alienation of the mind, or perfect mad- 
neſs; this excuſeth from the guilt of felony and trea- 


ſion (ad); de quibus infra. This is that, which in my lord 
Cotes Pleas of the Crown, p. 6. is call'd by him abſolute 


= 


madneſs, and total deprivation of memory. 


(4) 21 H. 7. 31.6, 


5 Again, 


RR RT . mfmũ⸗ 7 Tie ic a „* —_—_ * 


8 n th. 4 wth AM — 


in the full and change of the moon, 
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this accidental dementia, whether total or par- 
is diſtinguiſhed 1 into that which is permanent or fix- 
ed, and thar which is interpolated, and*by certain periods 


” 
4 na 
pearl | 


and viciſſitudes : the former is phrenefis: or madneſs ; the 


latter is that, which is uſually cla lunacy, for the moon 


ly about the 
uinoxes and ſummer ſolſtice, are uſually in the height 
their diſtemper; and therefore crimes committed by 


them in ſuch their diſtempers are under the ſame judg- 


ment as ; thoſe whereof we have before ſpoken, namely, 
according to the meaſure or degree of l 
the perſon that is abſolutely mad for a day, A Fon 

man in that diſtemper, is equally not guil he 
were mad without intermiſſion. But ſuch ns as have 


their lucid intervals, 17 ordinarily happens between 


the full and change of the moon) in uch intervals have 
uſually at leaſt a competent uſe of reaſon, and crimes 
committed-by them in intervals are of 'the ſame na- 
ture, and ſubject to-the ſame! — as if they had 
no ſuch deficiency (e); nay, the alienations and con- 
tracts made by them in ſuch dene agg dais 

heirs and executors (/). F 
Again, this accidental dementia; n temporary: or 
ent, 1s either the more dangerous and pernicious, 


' hath a great influence in all diſeaſes of the brain, eſpe- 
cially in this Kind of dementia; era -arn ns commonly 


perman 
commonly calPd furor, rabies, mania, which commonly. - 


ariſeth from aduſt choler, or the violent inflammation of 
the blood and ſpirits, which doth not only take away the 
uſe of reaſon, but alſo ſuperadds to the unhappy ſtate of 
rage, fury, and tem violence; or elſe 

it is ſuch as only takes away the uſe and exerciſe of tra- 
ſon, leaving the perſon otherwiſe rarely noxious, ſuch as 
is a 1 delirium, ſtupor, memory quite loft; the phan+ 
taſy quite broken, or extremely diſorder'd. And as to 
criminals theſe dementes are both in the ſame rank ; if 
ow are totally depriy'd-of the uſe of reaſon, they cannot 
ilty- ordinarily of capital offenſes, for they have not 

den uſe 8 5 nnn. and act not as reaſonable crea- 


* (e) F. 324. ; ace u. 4. 25 5 4c 
Corone ttlres, 


* 1 
: . « ” 


a? 
(2 
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23 but their actions are in effect in the condition of 


| En 
mentia This vice doth de- 
— — men into 
and therefore, ac- 
2 foch» perſon commita 
for the crime of ho- 
tor his dru anſwerable to 
the crime: occaſion d thereby ; ſo that yet 
caufe of his puniſhment is rather the tirun- 
83 committod in it: but by the 
h a perſon (#) ſhall have no 
122 — but ſhalt the 
n ative. enema Plowd. 
4. Jul. 29. 2. 


192 chere de to be wo allays to be allow'd in 


"ſr Abe if « perſon by the unſkilfulneſs of his phyſi- 
cian, or by the comtrivance of his enemies, eat or drink 
ſuck 2 thing as cauſeth ſuch a 
hae Conn as acauitum or nix Vomica, 1 

condition, in reference 10 ig as ay" ns 

, and equally excuſeth him, 

1290" leaned the /implex phrenay accafion'd immed;- 
 etthyby drunkenmeſs excuſe not in | 
c "more ng eee 
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will of che party, yer this habitual and fixed 

thereby caus'd puts the man into the fame condition in re- 
en to crimes, as if the fame were contracted inan 
at 


Nia touc che triab of this incapacity, and who 
E thereof. to excuſt from 
n. ir of capital offenſes, thus is x matter of gruat dif-- 


fe from the caſineſs of counte this diſ- 
| ability; e — a nocent, nh hy from 
r clus infirning; wherenf Gans 


(/ Bra8. 420. b. F.Corone 193, 4. : ad Cl: Si furious Par. u. 


R147." See 1 & Gor 285. a, 
| . 457. in re- 


are 
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"HISTORIA PLACITORUM CORONZ, 33 
are ſufficient, and ſome are inſufficient to excuſe perſons. 
in capital offenſes. 8 N Be. Zin 

Yet the law of England hath afforded the beſt method 
of trial, that is poſſible, of this and all other matters of 
fact, namely by a jury of twelve men all concurring in }]: 
the ſame judgment, by the teſtimony of witneſſes vivd 
voce in the preſence of the judge and jury, and by the 
inſpection and direction of the judge. (oh 

There are two forts of trials of 1deocy, madneſs or lu- 
nacy ; the firſt, in order to the commitment or cuſtody of 
the perſon and hig eſtate, which belongs to the king, ei- 
ther to his own uſe and benefit, as in cafe of ideocy; or to 
the uſe of the party, in caſe of accidental madneſs of u- 
nacy; and in order hereunto there iſſues a writ (#) or 
commiſſion to the ſheriff or eſcheator, or particular com- 
miſſioners, both by their own inſpection and by inquiſicion 
to inquire, and return their inquiſition into the Chan- 
cery ; bene op a grant or commitment of the party 
and his eſtate enſues ; and in caſe the party or his friends 
find themſelves injured by the finding him a lunatick or 
ideot, a ſpecial writ may iſſue to bring the party before 
the chancellor, or before the king to be inſpected. Vide 
Fitz. N. Bi 233 (1): , A ens 

But this concerns not the purpoſe in hand; for whe-. 
ther the party that is ſuppoſed to commit a capital of- 
fenſe be thus found an ideot, madman, or lunatick, or 
not, yet if really he be ſuch; he ſhall have the privilege - 
of = ideocy, lunacy, or madneſs, to excuſe him in ca- 
pitals. is | ea 
Secondly therefore, the trial of the incapacity of a 


: 


party indicted or appealed of a capital offenſe is, upon 
is plea of not gujlty, by the jury upon his arraignment, 
who are to inquire thereupon touching ſuch incapacity of 
the priſoner, and whether it be to ſuch a degree, as may 
excuſe him from the guilt of a capital offenſe (n. 

In preſumption of law every perſon of the age of diſ- 
cretion is preſumed of ſane memory; unleſs the contrary 
be proved; and this as well in cafes civil, as cri- 


% See Stamf. Prerog. 33: . (1) N. Edit. $114. Tu Savil. 30. t Aud. 109. 
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158 holds in civils, 


natuxes of 
Fee: 


n neee eee, 


tred in the time bs lg Arne 
as well as in criminals. 
And altho in civil caſes, he that 807 * 3 
e lunacy, muſt ſtrictiy prove it 
e caſes ne he 5 to he 
ths ths re 33 ta aſſiſt him in 
eee the of the fa). if # lu 
— 9 bo ry capital crime, and this: appears to 
e court, the vices ta praye the fact may and muſſ 
be examined, whether the priſoner were vader ackyal 
 Juracy at the time of the offenle committed. 

A man, 22 & Tr eee n 
ſumptign of an ideot, and the rather, becaufg he hath 
8 Sa to. underſtand what is forbidden by l to 

under What rohe () but if it can ap- 
pear, that Inch Be ule of underſtandipg, which many 
ef that condition diſcover by ſigns to a very great mea- 
then he may et and ſuffer Judgment and ex- 
ecution, tho great caution. is to, be uſed therein (a). 8 
Teo 9 what, has been ſaid te the various 
Ca CFUNES, 
man in his found memory. commits a capital of- 
* his arraignment he becomes abſolutely 
mad ought n not by law to be arraigned during ſuch. has 
12 bi 8 remitted; to priſon until that incapacity 
removed ; the reaſon is, becauſe he cannot adviſedly 
the indiewent and this holds. as well in pur 


K arſon, n ede en. th tho: the delinquent in his 


Fd 


. Alfredi, 4; 14, B. not ſuffer, Crompt. But 
ofs! — 5 Leg. it one, who is he 22 dun, 


x4 75 n to 43 may, diſcover. b 16255 that he hath 
8 H. 4. 2. if 4 22 $5.39 the q uſe of unge — wry 


; — be ired, whether may one, 


it be wilful or by the act of God; conſequently — guilty of 3 
from whence Crompton infers, that ſed 1 how he ſhall be 13 


ener of Gas he all, „„ 
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HISTORIA PLAGITORUM COKON R. 


fore his arraigntnent : and this appears by the ſtature of 
33 H. 8. cap. a0. which enacted a trial n treaſon 
after examination in the abſence of the party; but this 
ſtatute ſtands repeabd by the ſtatute of 1 & 2 Phil. & 
Mar. cap. 10. Co. P. C. p. 6. And if ſuch perſon after 
his plea, and before his trial, becomes of nnn /ane' memory, 
he ſhall not be tried; or, if after his trial he becomes of 
non ſane memory, he ſhall not teceive judgment; or, if 
after judgment he becomes of unn ſane mamory, his exe. 
cution ſhall be fpared ; for were he of found memory, he 
2 allege N in ſtay of judgment or execution. 
. C. 4000. i, N N 
N e hits rmny be great fraud in this matter; 
yet if the crime be notorious, as treaſon or murder, the 
before ſuch reſpite of trial or —— — do 
to impanel 4 jury to enquire ex cio touching fuch 
by whether n be _ or bee WO 1 ä 
_ It a perſon of 2 ſane memory commit homicide during 
ſuch his 1 — , and contno fo il 8 ar- 
raignment, perſon neither be arraigned not 
tried, but remitted to gaol, there to remain in expecta- 
tion of the king's grace to pardon him. 36 Af. #7: 
3 E. 3. Corone 351. | 
. But it ſeems in fuch a caſe it is prudence to ſwear an 
inqueſt ex officio to inquire touching his madneſs, whether 
ue, tm thus. it was done in the caſe of 3 E. 3. 
and in 1's caſe, Anderſon's Rep. par. 1. u. 154. 
Nut in cafe a man in a phrenzy ns by ſome overſight; 
or by means of the gaoler to plead to his indictment, and 
is put upon his trial, and it appears to the court upon His 
trial, that he is mad, the judge in diſcretion” may dif. 
charge the jury of him, and remit him to gaol to be 
tried after the recovery of his underſtanding, eſpecially 
in caſe any doubt appears upon the evidence touching the 
puree the fact, and this in favorem vitæ; and if there 
no colour of evidence to prove him guilty, or if there 
F 
the fact committed, then upon the fame favour of life 


11 See Sir John Hawles's Remarks on Bateman's trial; Stafe Trials, 
. 305. * | | 


faund mind were examined, and confeſſed the offenſe he- 
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_ HISTORIA PLACITORUM CORONE. 
and liberty it is fit it ſhould be proceeded in the trial, in 
order to his acquittal and enlargement. If a perſon duf- 
ing his inſanity commits homicide or petit treaſon, and re- 
covers his underſtanding, and being indicted and arraign- 
ed for the ſame, pleads not puilty, Fe ought to be acquit- 
ted; for by reaſon of his incapacity he cannot act felleo 
animo 12 H. 3. Dower 183. Forfeiture 33. 21 H. 7. 31. 
b. il alera guite, that is, ſhall be found not guiley. | 
And it is all one, whether the phrenzy be fix'd and per- 
manent, or whether it were temporary by force of any 
diſeaſe, if the fact were committed while the party was 
under that diſtempe. „ 5 iT 
In the year 1668, at wy a married woman of 
good reputation being deliver'd of a child, and having not 
flept many nights fell into a temporary phrenzy, and kild 
her infant in the abſence of any company; but, company 
coming in, ſhe told them, ſhe had kill'd her infant, and 
there it lay; ſhe was brought to gaol tly, and after 
ſome ſleep ſhe. recovered her underſtanding, but mar- 
velled how or why ſhe came thither; ſnie was indicted for 
murder, and upon her trial the whole matter appearing, 
it Was left to the jury with this direction, That if it did 
ppear, that ſhe had any uſe of reaſon when ſhe did it, 
ey were to find her guilty; but if they found her un- 
der a phrenzy, tho by reaſon of her late delivery and want 
of ſleep, they ſhould acquit her; that had there been 
any occaſion to move her to this fact, as to hide her ſhame, 
which is ordinarily the caſe of ſuch as are delivered of 
baſtard children and deſtroy them; or if there had been 
jealouſy. in her huſband, that the child had been none of 
his; or if ſhe had hid the infant, or denied the fact, theſe 
had been evidences, that the phrenzy was counterfeit; but 
none of theſe appearing, and the honeſty and virtuous de- 
portment of the woman in her health being known to the 
Jury, and many circumſtances of inſanity appearing, the 
= 1 her not guilty, to the ſatisfaction of all that 
it. | 4 2 | 1 6 
Touching the great crime of reaſon regularly the ſame 
is to be ſaid, as Re of Laa, ſuch a xn or 
inſanity as excuſeth from the guilt of the one, excuſeth 
from the guilt of the other: the Treaſon is the ſame ; he 
that cannot act felonicè or animo felonico cannot —— 
5 6 or 
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for being under a full alienation of mind, he acts not per 
electionem or intentionem. This appears by the ſtatute of 
33 H. 8. cap. 20. which, tho it enacts, that a non compos 
mentis ſhall be tried for treaſon, yet it expreſsly declareth, 
« That if any commit high treaſon, while they are in 
0 good, whole and perfect memory, and after examina- 
& tion become non compos menlis, and that it be certified 
« by four of the council, that at the time of the treaſon 
« they were of good, ſound and memory, and 
« then not mad, nor - lunatic, and afterwards became 
mad; then they ſhall proceed to trial:” which ſtrong- 
ly enforceth, that a . — cannot be committed _ A 
madman, or lunatic, during his lunacy. 

And with this agrees my lord Coke, P. C. 2.6. | 
theſe words, He that is non compos mentis, — 
deprived of all —— and imaginations, cannot commit 

19 l e ba ng or imagining the death of the king ; 
or bs be olo furore punitur; but it muſt be an e 
madneſs, and a total deprivation of memory 

This, tho it be general, yet the og Xa el us, 
4 Rep. 144. 4, Beverly's caſe, in theſe words, Mes in aſcun 
caſes non compos mentis poit committe hault treaſon, come ft 
il tua, ou offer @ tuer le roy. This is a ſafe exception, 
and I ſhall not queſtion it, becauſe it tends ſo much to 
the ſafety of the king's perſon : but yet the ſame author, 
P. C. p. 6. tells us, that tho this was antiently thought 
to be law, yet it is not ſo now; for ſuch a — 
not com the death of the king by reaſon of his inſa- 
nity, cannot be guilty of treaſon within the ſtatute” af 
25 E. 3. And thus far concerning a of 

» madneſs ** lung. 
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COME do che Wencd hind of aoeidentad defects its. | 

1 and to conſider how far it ex- 

we are to obſerve in this, and hkewiſe 

in ſome other * the defects before and hereafter men- 

cloned, 6 difference between civil ſuits, that are terminated 

in (ompenſationem damni illan, and criminal ſuits or profe- 
cutions, that are in vindifam eriminis commiſſi. 

: If a man be4hooting ip the fields at rovers, and his 


Feb rot r the party 
action of treſ paſs, and recover his da- 


r 


an _ »} . _ mes 


ct | - 4 7. per Cateſty (e. 
NO — 28 1 the act chat is can 
minted be fimply-.caſtal, and per infortuniym, y 
that act, Which, were it done ex anim:. Ab acts 


*%Y yo» A 


undergo thay puniſhgene; for it is the will and intention, 
that 1 as well as the act. and event, 


to make the offenſe capital. 
a) Hob. 1 | Legis enim placitum, 
(a For be Forteite all his pecrat, 22 emendet; Fot br the 
and chattels. 2 H. 3. 18. F. Corons ſame law, if one, who was ſtanding 


2 Co. Inſt. 149. 3 Co. Inflit. 220. =O or any other place, where 
y the antient law he was liable to he was at work, ſhould chance to 


72 other caſe of homi - not to pay any thing, but was deem 'd 
intirely innocent. See Wilk. Leg. An- 
glo-Sax. p. 277, 279. 


{c} B. Gorone 148. Treſpaſs 310, 
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the puniſhment, will be at large 66nfider'd, when we come 


to homie ide per imfrlunium; only foinething will be ne- 


ceſſary to be ſaid thereof here. 
If a man do nö, and voluntarily an unlawful 


ac ending to bodily hurt of any perſon, as by 


ſtriking 
of beating him; tho He did not — kill him, — 
witkin 


the death 6f the patty ſtruck doth follow there! 
the year and day (d); of if he Rrike at ont, 
him kills another, when he did fiet intend, t 


iſ 
tha is 


lony (e) end bomieide, and not 6aftaley' or pur erbu- | 


um. 

80 0 W. if he be dung an unleu fe ct as dot Men 
ing Boy wer of ahy rere as this # ſtene at 
another s Hörſe, I it Hir 4 perſon and kill hir; this is 


er and horttieids; and not per for l, (f Y; oy 


— * was volumtary, tho the vent het imanded ; 
the ack elf - — he is erichinally 
guilty of the corfequence that follows 
- But if à man Be doing a MYR at dhe ve istenid 
— teen te any and the death of any 

— . — a if he de chewing wood; and the 
— OW he etc and Ls ante, On — is 
rar aughter; bur fumun the party is not᷑ to 
———— — for it 
by the ſtatute of Mur lbrtage, ap. 26. that it was not dens 
per feloniam (2): FR of Hagan are 10 tender 


1 © « dee 
1 Te reatoli of this is, becaute 
the — doth preſume, that — 


cerned, r be die * 1 


oi — 

e 

if a- man ftrike at one, and mi a . 
him maihem another: 13 H 7. 1. a. 


nts l a. per Fineux Ch. i 
2 


u tveer fuier pt 


» that it was not felony, for 
that ſtatute only ſuppoſes it not to 
be felony, ot oes 1 make that 
— 2 imazined. 2 Co. 

as have i 2 
52 . 8. abs $15: for it appears by 
Charta, cap. 26. which was 


Now, whit hall be fai@ thus fimply caſual, and what 
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of the life of man, and to make men very cautious in all 


en 


— 


this was neither petit treaſon, nor murder. but whether 


_ claimed, or chaced deer; aga 


his 
3 expect the king's grace to 


There happen'd. this ** Peterborough : Deer broke 
into the corn of A. and ſpoiled it in the night- time; A. 


ſets his ſervant to watch in the night with a charged g 
at the corner of the field, commanding him, that, 


he heard any thing ruſh into the ſtanding corn, he ſhould 


ſhoot at That place, for it was the deer: the maſter, who 


| was in another corner of the field, ruſned into the ſtand- 


ing corn; the ſervant according to his maſter's direction 
ſhot, and killed his maſter; it was agreed on all. hands, 


it were ſimple homicide, or per infortunium, was a great 


difficulty: Firſt, the ſhooting was lawful, when the 


deer came into corn, it no pur lieu, nor pro- 
error of the ſervant 
was cauſed by the . Ae and hi own act; 
but if yr hy hen ad: it Kat 
been homicide, and not miſadventurę: on the other ſide, 
the ſeryant was to have taken more care, and not to have 


—— x" ſych a token n might haye befallen a man 
as a 


and therefore for the omiſſion. of due 
— 5 — mg: before he adventured to 


ſhoot, it CO amount to. man ughter, and fo be capi- 


tal 3 and this ſeems to be ts truer opinion. 


But in the caſe of Sir William Hawkſworth, related by 
Baker in his chronicle o the time of Edward IV. p. 223. 


(4) he being weary of his life, and willing to be rid of 


it by anothet*s hand, blamed his parker for ſuffering his 
deer to be deſtroyed, and commanded him, that he ſhould 
ſhoot the, next man that he-met in his park, that would 


7 not ſtand or ſpeak ; the knight himklf came in the night 


into- the park, and being met by refuſed to 
ſtand or ſpeak; the . — 8 —_ killed him, not 


knowing him to be his maſter: this ſeems to be no felony, 


but excuſable by the ſtatute of eee in parcis * ; 
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HISTORIA PLACITORUM CORONE, 
for the k was in no fault, but his maſter; but, had 
he known it had been murder. 

As to matter of high treaſon, where the life of the 
king is concern'd, it is not ſafe too eaſily to admit an ex- 
cuſe rao, — or misfortune ; tho ſuch fact cannot be 


or imagining to make treaſon ; yet a 
1 beg intention may be diſguis'd under the colour of 
chance, and the ſafety of the $ life is of higheſt 
concernment. 

And therefore when Walter Tyrrel, with a glance of an 
arrow from à tree involuntarily, as Matthew Paris () 
tells us, kill'd William __ it * not be treaſon (1), 
becauſe there was no E of any miſchief, and he 
ſhot at the deer by the — command ; yet the fact was 
of ſuch a conſequence, that he fled for it, which was a 
circumſtance that might probably infer, that there was 


ſome ill intention, which might make him guilty of trea- 


ſon, and not barely accident. Co. P. C. p. 6. | 

Hiſtory tells us, that u on a ſolemn juſt, or turnament 
appointed by Henry II. of France, upon the mar- 
of his daughter, the king himſelf would needs run, 
and commanded the earl of Montgomery to run againſt 
him; the earl's lance breaking upon the king's cuiraſſe, 
a ſplinter flew into the king's eye, and hit it, whereof he 


died: this was not treaſon, heceolh purely accidental. 


« wandering within his liberty: inc in r | 
* tending to do damage th uffer any puniſhment.” S. 
«and upon cry made ts him to — | 
« 22 mor _ If wk _ "<a (# 1 p. 54. | 
or defen imſelf with force; { Cuftumier Normand. 

1. K ſuch parker kill ſuch offender in 4 * | 


# qndeareuring to take him be = 
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that was purely caſual and involuntary, for there | 
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ſtances that fall in with this of ignorance : I ſhall add 


ſoldier to kill, or ſo much as to aſſpult his genera}: f 
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Corning ignorance, and bow fy it provi, 1 txeuſe 
in ropital erunes. ; 


Ie E the anal law of the bee. 


of of the penalty thereby inflicted > Ms au 
iſcretion and 


doth not excuſe any, —— 

compos mentis, from due penatey of the breach of ie; be- 
cauſe every perfon of the age of diſcretion and compos 
— bound to know the law, arid preſumed ſo to 


Nut in ſome caſes ignorantis fa doth excuſe, for furh 


an ignorance many times makes the act itſelf motally in- 
voluntary; and indeed many of the caſes of misfortune 


and caſualty mention d in the former chapter are in- 


but one or two more. 
It is known in war, that it is the 


offenſe for 4 


poſe then the inferior officer ſets his watch, or cen 


and the general to try the vigilance or courage of his 


centinels comes upon them in the night in the of * 
enemy, (as n commanders have too raſhly done) the 
centinel ſtrikes, or ſhoots him, taking him to be an ene. 
my; his ignorance of the perſon excuſeth his offenſe. 

In the caſe of Lever indifted for the death of Frances 


Freeman, the caſe was, that William Levet being in bed 


and aſleep in the night, his ſervant hired Frances Freeman 
to help to do her work, and-about twelve of the 


_ © Clock in the night the ſervant ing to let out Frances 
thought ſhe heard thieves breaking open the door; ſhe 


therefore ran up ſpeedily to her maſter, and informed 
him, that ſhe thought thieves were breaking open the 
door ; the maſter —_— TR and taking a rapier, 


1 Plocyd. 343.4. 
ran 


Ansrantia corum, 4 (us ſcire lenstur, non auc. 
a (a ). | 
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down ſuddenly ; Frances hid herſelf in the 
teſt ſhe ſhauld be diſcovered ; Levels wife {| Frances 
in the buttery, cried out to her huſband, 5 ere they 
+ be, that would undo us: " Zayed Yd tow the ty 
in the dark, not knowing Frances, but — — noe 
be a thief, and NE Ee 
Frances in the breaſt reof the inftunly 
died. This was refolved N dent nor 
manſlaughter, nor felony. Vide this caſe cited 
E. e nnn * 


0 A r. wm 


8 . excuſes by reaſon. of civil ſubs» 


7 COME nom wk er — hive iykis 
Le and to conſider, how far they indemnify and : 
ercuſe in criminals, and criminal puniſhments. 
And firft concerning that, rene ge og mp dal 


of the fubje& 
to his prince, it. the child ts his 
pou Do the wife to Yer habe Somewhat I ſhall 
ay of cach of theſe. > 
e the 14 to his 


a/ Co. Lit. 19.4; 4. ey 
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not thereby indemnified (5); for tho the king is not un- 


der.the coercive power-of the law, yet in many caſes his 
commands are under the directive power of the law, whic 


-conſequently makes the act itſelf invalid, if unlawful, 


and ſo renders - the inſtrument of the execution thereof 


- obnoxious to the puniſhment of the law. Vide Say. 


P. C. 102. 5. (c); yet in the time of peace, if two men 
combat 1er at barriers, or for trial of ſkill, if one 
kill the other, it is homicide ; but if it be by the com- 
mand of the king, it is ſaid (d) it is no felony. 11 H. 
23. 6. k | | | 
: TH As touching the civil ſubjection of the child, or 
ſervant; if either of them commit an act, which in itſelf 
is treaſon, or felony, it is neither excuſed nor extenuated 
as to the point of puniſnment by the command of his 
maſter, or parent; for the command is void and againſt 
law, and doth not protect either the commander or the - 


© ſtrument, that executes it by ſuch command (e). 


III. As to the civil ſubjection of the wife to the 5, 
band : tho in many caſes the command, or authority of 
the huſband, either expreſs or implied, doth not privilege 
the wife from capital puniſhment for capital offenſes ; yet 
in ſome caſes the indulgence of the law doth privilege . 
from capital puniſhment for ſuch offenſes, as are in them- 


ſelves of a capital nature; wherein theſe enſuing diffe- 


1. If a feme covert alone without her huſband, and 
without the coercion of her huſband, commit treaſon or 


felony, tho it be but larceny, ſhe ſhall ſuffer the like 


judgment and execution, as if * ſhe were ſole; this is 
agreed on all hands. Stam. P.C. Lib. I. cap. 19. 15 E. 2, 


(+) As if one man arreſt aricther caſe, Corone 229. mays, that other 
— . the king's commandment, juſtices in the time of Henry VIII. 
that be no excuſe to him, but denied this opinion of Fineusx, and 


he is nevertheleſs liable to an action held, that it was felony to kill a 


of falſe impriſonment. _ 16 H. 6. man in juſting and the like, not- 


bw rd its 18%. 1 H. 7. withſtanding the commandment of 
4. 6. — 3. the king; that the command- 


; (c} 2 Bracton, £3. ni. De ac- * law. 3 Ca. Infl. 56, 
cap. 9. ; I 

74 "Per Fineus Ch, Juſt. but {ec} Dalt. Fuft. cap. 157. N. Edit, 

roke in his abridgement of "this eg 5 


3 S 


HISTORIA PLACITORUM CORON X; 


huſband, ſhe is not guilty. 27 Af. 40. (f) ; and accord- ;; 
ing to ſome, if it be by the 
Ibid. (g n if her hufband be pre- 


ſent ( . ; 
and place 


the felony committed. 


3. But this command or coercion of the huſband doth | 


not excuſe in caſe of treaſon, nor of murder, in regard 
of the heinouſneſs of thoſe crimes. Mr. Dalton's $64 
Ca. 104 (i). And hence it was, that in the caſes of 
the treaſons committed by Arden and Somerville (k) 
inſt queen Elizabeth, both their wives were attaint'of 
high treaſon, tho their execution was ſ and yet they 
were only aſſenters to their hu treaſons, and not 
immediately actors in it, and ſo were principals in the ſe- 
cond degree; and upon the ſame account the earl of So- 
merſet and his wife were — attaint, as acceſſaries before, 
in the murder and poiſoning of Sir Thomas Overbury (1). 
4. If the huſband and wife commit larciny or 
1. e, by the opinion of Brason, Lib. III. cap. 32. 
5. 10 (m). 3 ty; and ſo it hath been practiſed 
ſome jud Dalt. ubi ſupra, cap. 104. and poſ- 
fbly in {tri wn gh regs $ 'the actual coercion of 


the "huſband appears, ſhe may be guilty in ſuch a caſe; 


for it may many times fall out, that che huſband doth 
commit larciny by the inftigation, tho he cannot in law 
do it by the coercion of his wife; but the later practice 
hath obtain'd, that if the huſband and wife commit bur- 
glary and larciny „the wife ſhall be acquitted; 
and the huſband only convicted ; and with this agrees the 


—— 2 E. 3. Corone 160. And this being the mo- 
ractice and in favorem vitæ is fitteſt to be followed; 


rather, becauſe otherwiſe for the ſame — — the 
huſband may be faved au nes of aprons, (ld 


nd? F. Crone 199. Bracton de co- {k) 1 And. þ 


rena, cap. 3% F. 9. „Haut als Ks f 


14. ipſa ſuperiori ſus obe- 
24 4 1 e he 251 87. L 1 477922 9. and Fletg, Lib, 
| 0% Becauſe the law ſuppoſes her , 8 lhe 7 fs — 


to be then under the coercion of her Uveris. Vide Br Brafom og Fleta, no, i. 


huſband. Kel. 31. and LL, can, L 74. 


(4) NM. Edit. cap. 187. / 4 


the 


er if her huſband be abſent at the time 


45 
2. But if ſhe commit larciny by the coercion of the 4 BlackC. 


Com. ch. 
ii. page 28. 
the command of hav huſband. 18 
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tze wife hanged, where the. caſe. is . 
tho I confeſs this reaſon is but of ſmall value, for 
man aughtet committed jointly b *. e 
<0 anne Ape kev . the wife is not on 
that account: t be privileged . 5 
And accordingly in the modern 
huſpand and wife, by che name of 
' indicted. for a — 9 or hur 


pleaded to che -i 


ſhe appearing by the indictment to 


be a wife, and yes urge wa felony jointly, me her 
huſband. 


f 2 not 90 law, for the — ha 
inſt the wife, in as much as every indict- 
22 joint; and as upon ſuch an 
en the wife may be 9 and the huſband 
found guilty, ſo 2. conver/o: the wife may be convicted, 
and the huſband ac for the indictment is in law 


cautious,. it is not agrecable'to law, for, cir A 

accordin 2 practice the wife cannot be guilty, 

4 if the h be gailey of the lame larciny or burglary. 

yet, if the huſband upon ſueh an indictment be acquitted, 

— —ę— — 

her upon that indictment; for every indictment of that 

I nature is joint or ſeyeral, as the matter falls out e 
evidence Feds $.4- 7 (0). 
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| 3 But if the huſband and wife together commit a trea- 4: — 
fon, murder, or homicide, tho ſhe, only aſſented to the i pen hp 


treaſon, they ſhall. be both found guilty, and the wife 1. Hawk. 
reſumption, that it was F. C- 2. 3· 


ſhall not be acquitted upon the p 
by the coercion of the huſband, 7 the odiouſneis, and 
dangerous conſequence of the crime; the ſame law an. 
if ſhe be acceſſary to murder before the face. 

6. If the hyſhand commit a felony or treaſon, and che 


wife knowingly receive him, ſhe ſhall neither be acceſſary 


ter as to the felony, nor principal as to the treaſon, for 
ch hare reception of her huſband; for ſhe is ſub po- 
tefkate viri ſhe- is bound to receive ber huſband 3 
. receiving the wife 
E y aſtar an oſſenſe of this nature commited by 
Pp) 
e g7/ Ex 2. Ret. 34 Line, cam Reps, Ricandu 
7 —_— or ejus indictati pro receptamenta 
« felonum ; Margeria dici/, quod indiffomenium: fr adrct 
* fuper prædictam Margeriam faltum mivus (ufficiens oft, 


TREND tpſa felaves 
ot, fuik cooperta pred. 
OBING poteftate 


* ſay reseꝑtamante in tte viri ſu acres 
4% fionari polht.— Potea wiſe & ditigeniin examinate in 
x Gemen tredilto ſuper cer 1 

eee Oi; gaued indidamenum Hud 

4 of ad ipſam an ind; ponere reſponſuram : Tee oof ce fiet — 
derſus eam omninò, c. 

Upon which record theſe things are obſervable: 

I. That the wife, if alone and without her huſband, 
may be acceſſary to a felony poſt fadtum. 2. But ſhe can- 
not together with her huſband be acceſſary to a felony 
Poſt fatium ; for it ſhall be intirely adjudged the act of 
the huſband; and this is partly the reaſon, why ſhe can- - 
not be acceſſary i in receipt of her huſband being a felon, 
2 . is ſub poteſtate viri. 3. That in thus caſe ſhe 


(8) dl. c 1h. | 


re took her exception upon the indictment itſelf 7 * ſo 


ſhe is covert. 4. That 
to the huſband ; and * this conſideration, got it is 
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was not put to plead to the indictment jor ty, but 


volte the diveriity between an indictment of e as 


pe — cipal, and the indictment of her, as acceſſary fir; | 
in 


former caſe ſhe ſhall be put to _ r 
to the indiftment, tho it — 83 
indictment 


true the huſband and wife may be guilty of a treaſon, as 
is before ſhewn, yet is wma, thy al never be adjudged 
@ traitor barely for receiving her huſband, that is a trai- 


tor, or for receiving jointly with her huſband any other 


perſon that is a traitor, unleſs ſhe were alſo conſenti 
to the treaſon; lor ir lun be intitely adjudged the att 
her huſband. 

It is certain, a fem covert may be guilty of miſp 


of treaſon committed by another man than her h —5 


but whether ſhe can be guilty of miſpriſion of treaſon, if 
ſhe knows her huſband's treaſon, and reveal it not, is a 


cuſe of ſome difficulty: on the one fide the 983 


tion of duty ſhe owes to the ſafety of the . 
dom, the horridneſs of _ offenſe of treaſon, — 


| great danger that may enſue by concealing it, ſeems to 


render her guilty of i alben of treaſon, Te ſhe ſhould 
not detect it; on the whit fide, it may be ſaid, ſhe is 


ſub porefare wir ſhe cannot by law be a witneſs againſt 
ſband, and therefore cannot accuſe him. /deo quære. 
But certainly, if ſhe conſented to the treaſon of her huſ- 
band, tho he were the only actor in it, 2 a 
Principal, ee rern by her e 
as is before ſhewn, | 
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on theſe two iocapacities derben 3 

I of the ſame nature, as to many purpoſes; and 

how far theſe give a privilege, exemption, or . 
in capital uniſhments, is now to be confidered. 

Firſt, There is to be obſerved a difference between the 
times of war, or public inſurrection, or rebellion, and 
the times of peace; for in the times of war, and public 
rebellion, when a perſon is under ſo great a 
he cannot. reſiſt or avoid, the law in ſome caſes allows an 
impunity for parties compell'd, or drawn by fear of death, 
to do ſome acts in ee capital which. admit no 
excuſe. in the time of 

M. 21 E. 3. coram — Rot. 101. Line. © Walter + 
« Alyngton, and divers of his confederates at St. Botoiph's 
©* Regium poteſtatem aſſumentes, & ut de Guerrd inſurgen- 
et Fes, guendam I homam de Okebam ſutorem in capitaneum, 
„& majorem ſuum eligerunt, ſeized on two ſhips, and 
took away the corn (a); a 1 pointed a bell to be rung (503 
and commanded, that at the ringing thereof i & corum 
24 Met parati, Se. Et plures bomines ville pre- 

dillæ, qui ad maleficia ſua .conſentire noluerunt, cepe- 
4 runt, — abi jurare fecerunt ad impriſas ſuas manute- 
& nendas.” They were arraigned upon the i 
and committed: Iii, qui-coatti fuerunt jurare, dimittun-. 
tur per manucaptionem; & illi, qui, receperunt denarios, 

* petunt quod, ex quo patet per indiBamentum pradictum, 
15 « quod igli coacti fuerunt recipere denarios contra volunta- 
* ED Paus, e quieti N & r 


3 b) Runden communem campa- 
Haren | 2 


Vor. 1. 6 N « ratum 


A 
= 


HISTORIA PUACITORUM CORON#: 
* ratum eft per curiam, quod nibil mali in his reperitur ; 


* ſed quia curia nondum adviſatur, dies datus eft per manu- 
< captionem ; ideo venit jurata.” I find no further pro- 


OE! gay > RF. 2 


M. 7 H. 5. coram Rege. Rot. 20. Heref. cited Co. P. C. 
10. under that ſu We with victuals Sir Jobn Old. 
418 und his accomplices then in rebellion, as is Taid, 


were acquitted by judgment of the court; becauſe it was 


the barons 


found to be done pro timore mortis, & quod receſſerunt, 


— 'tito potutrunt: "note, it was only furniſhing of 


and pro Hmore mortis, which excuſed them: for 
ber che battle of Eveſbam in 49 H. 3. when that pru- 
dent act wa made for che ſertling of the kingd om, called 
Dittum de X , thoſe, chat were — to aſſiſt 
— che king, tho they were not put into 
of thoſe” that paid five years value of their 


the rank 


Lands for their aſſiſtance, viz. thoſe, that gratis, & vo- 


CN eee t tia ſua contru regem, 
us filium of 4 3 r 2 N 7 


er mulct; for by the 12th, 13th, 14th; and oth 


articles: Coatti, vel metu ducti, qui venerunt ad bella, 


n pugnaverunt, nec male fererunt; impotentes, qui vi 


vel meru- coat miſerunt ſervitia fa contra regem, vel 
* 'ejus flium j coacti, vel metu ducti, qui fuerunt — 


lores, 8 cum principalibus preedenibus predationes fece- 


 - **runt, & quando commode potutrunt, receſſerunt, & ad 


© domes „ fernt; lemptores ſcienter rerum alienarum va- 


rem zenorum, quæ emerunt, reti tum, & in miſericar- 
dia domini regis Ant, quia tontra juſtitiam fecerunt, quia 
rex inbibuit, jam dimidio anno elapſo', * illi, qui ad man- 
darum comitis Leyceftrie ingreffi ſun. Northampton, nec 


& gpugnaverunt, noc nalum fectrunt, 2 ad Ecclefram" fuge- 


85 * n, gaando regem venientem viderunt, & boc fit at. 


nindtum per bonos, ſolvant, quantum valer "terra torum 
64 cee rc er ill, oy ex Naus conitis revebant, 


| 0 Not inte tüs tante uf thoſe, * compliciytm fudtuma, de 


y Hes and falſhood had drawn * homines per mendacia & falfi- 
eff others to the earl of Leicefter's © tates, inſtigando parti comitis & 


party, and were puniſhed with a - 4 ſuorum, detrahendo parti regis 


. mult of two, years value, a8 by Ar- & filii ſui, puniantur per quantum 


ie, 11, © Laici manifeſte procuran · « valet terra'corum per duos an 
4s tes 9 comitis Leycetrie & -;* nos.” N 
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 MISTORIA PLACITORUM /CORONE. - | 
« fat ſolum in miſericordia domini” regis + impotentes, & 
aii bomines, qui nibil nali fecerunt, ſtatim rebabeant 


„ fterras ſuas, & damm recuperent in curia domini regis.” ö 
But even in ſych caſes, if the whole circumſtances of 4. Blacks. 

the caſe be ſuch, that he can ſufficiently reſiſt, or avoid Com. ch. ii. 

the power of ſuch rebels, he is inextuſable, if upon a Page 30 


pretence of fear, or doubt of compulſion, he aſſiſt them. 
- Now as to times and places of peace. I 
Tf a man be menaced with death, unleſs he will com- 


mit an act of treaſon, murder, or robbery, the fear of 


death doth not excuſe him, if he commir®the fact; for 
the law hath provided a ſufficient remedy againſt ſuch 
fears by applying himſelf to the courts and officers of 
juſtice for a writ — de ſecuritate patis (d). 
Again, if a man be deſperately aſſauſted, and in peril 
of death, and cannot otherwiſe eſcape, unleſs to ſatisfy 
his aſſailant's fury he will kill an innocent perſon then 
preſent, the fear and actual force will not acquit him of 
the crime and puniſhment of murder, if he commit the 
fact; for he ought rather to die himſelf, than kill an 
innocent: but 7 he cannot otherwiſe ſave his own life, 
the law permits him in his own defenſe. to kill the aſ- 
failant ; for by the violence of the aſſault, and the offenſe 
committed upon him by the aſſailant himſelf, the law of 
nature, and neceſſity, hath made him his own protector 
cum debito moderamine inculpate tutele, as ſhall be far- 
ther ſhewed, when we come to the chapter of homicide 
fe defendendo (C“). ; 

But yet farther, it is true in caſes of war between ſo- 
vereign princes the law of nations allows a prince to begin 
hoſtility with ſuch a prince that deſigns a war againſt 
him; and if the fear be real, and upon juſt ground, nan 
tantiem de potentid ſed & de animo.—Grot. de jure belli & 
pacis, Lib. II. cap. 22. F. 5. he may prevent the other's 
actual aggreſſion, and need not expect, till the other 
actually invade him, when bly it may be too late to 
make a ſafe defenſe; and the reaſon is, becauſe they are 


(4) See this writ in the Regifer, fol. 88. ö. F. N. B. Pet» Edit. 79. N. Edit. 
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HISTORIA PLACITORUM CORONAK. 
erior, that by his proceſs or in- 
prince againſt ſuch a juſt fear; and 
Ao in ſuch caſe, the law of nations allows a prince 

rovide for his own ſafety. 
ut it is otherwiſe between ſubjects of the ſame prince: 


If A. fears upon juſt grounds, that B. intends to kill him, 
and s eee eee and lies in 
wait ſo to do; yet without an actual aſſault by B. upon 
A. or upon his houſe, to commit that fact, 4, may not 


kill B. by way of prevention; but he muſt avoid the 


danger by flight, or other means; for a bare fear, tho 


upon a juſt cauſe, and tho it be upon a fear of life, gives 


not a man power to take away the life of another, but it 
muſt be an actual and inevitable danger of his own life; 
for the law hath provided a ſecurity for him by flight, 


and recourſe to the civil magiſtrate for — by a 


unit or precept de ſecuritate pacis : and thus far We 


W ales * reaſon of 3 or fear. 


CH A 7. IX. 


Concerning the FOI by roo of neceſſity. 


LT HO. all re ay with it ſociewhat 
of neceſſity, and abates ſomewhat of the volun- 


LL of the that i 1s done, yet there are ſome kinds 


of neceſſities, that are not by any external compulion 


or force. 
Touching the neceſſity of ſelf-preſervation againſt an 


_ injurious: aſſault ſomewhat hath been ſaid in the laſt 
chapter, and more will be ſaid hereafter in its due ag 
I hall PI r to other 3 
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HISTORIA PLACITORUM CORONZ#:' 
The necefſiity of the preſervation of the of the 4. Macke | 
kingdom by the app notorious — e een 


cuſeth ſome acts from being felony, b repres, 
of them without ſuch neceſſity were felon y. 
f if a thief mi and will um ar bd do ie eben 
n hue and cry or purſuit, juſticiari ſe nolit e 
if he be kill'd r Ann een, 
77 vide latius infra. 
By the ſtatutes of 3 C 4 E. 6. cap, 8. and x . 
12. If there be a riotous aſſembly to the — of 


twelve aſſembled to commit the diſorders mentioned in 


thoſe acts, the juſtices: of peace, the ſheriff, mayor, or 
other officer of any corporation, &c, may raiſe a . 
to ſuppreſs and apprehend them; and, if th 

not upon 1 if any of the rioters be 10 


maimed, or hurt b br the juſtices, &c. or thoſe aſſembled 4 ; 


RIO the thor, it 1s by chi act CREW 


— is true, chis aft (b) contined caly during queen 


Elizabeth's life, and is now expired (e); but althog per- 


chance, as to the — of ſuch perſons, as do not pre- 
ſently return upon proclamation to their homes, -it needs 
the aid of an act of parliament to indemnify them; yet if 
they — any riotous act, and cannot be otherwiſe 
on the ſheriff, or juſtice of peace may make uſe 

ſuch a force upon them for preſervation of the peace, 


as well by the Common law, as by the ſtatute 3 gõj,n 


vide in Anderſon's Rep. part 2. u. 49. P. 67. Burton's caſe 
in fine; and the ſtatute of 13 H. 4. cap. 7. in principio, 
and 2 H. 5. cap. 8. whereby all men are bound, upon 

warning, to be aſſiſtant to the ſheriff and juſtice for oo 
ſuppreſſing of riots even by force, if it cannot be other- 
wiſe effected; ſo that the clauſes touching this matter in 
the temporary ſtatutes of 3 & 4 E.6. 1 Mar. are but 
purſuant to the law and former en, for 8 of 


eg. Apa 


(6) Ge te Lad” A renn 
(a) ee Log: bs cap. 12. for 3 & life of queen Mary; and by 1 Eliz. 


4 Bd. 6. cap. 5. was repeal'd by 1 2 8 continued during her 


Mar. cap. 12. alſo,” and has never fince . 
ſe It was at firſt made to con- revived ; but in 1 Ges. 1, . 
tinue only till the end of the next new act was made to much the 


ſeſſion, but was afterwards by ſe- purpoſe, which is perpetual. 
E g | Some 
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4.Blackſ.' Some of the cafuiſts, and particularly Covarruvias 


Com. ch.ĩĩ. 


page 3. 


and Grotias de jurt helll ac pacis, Lib. II. cap. 2. 
tell us, chat in caſe of extreme neceſlity, jo ws 


Tom. I. De furti & rupins reſtitutiane, F. 3, 4. p. 473. 


6. (a) 
* e — - | 2 
or clothing, the civil diſtributions of property ceaſe, 'and 
by a kind of tacit condition the firſt community doth re- 
turn, and upon this; thoſe common aſſertions are ground- 


ed; Qxicguid neceſſitas cogit, defendit. “ Neceſfitas eſt 


fun 


ler temporit & laci“ In caſu extreme neceſſitatis omnia 
communia: and ore in ſuch caſe theft is no 


theft; or at leaſt not puniſhable; as theft; and ſome even 


of our'own lawyers (e) have aſſerted the ſame; and very 


dacl uſe hath been made of this conceſſion by ſome of the 


Jeſuitical caſuiſts in France, who have thereupon adviſed 
- apprentices” and ſervants to rob their maſters, when they 


the ligaments of property and civil foci 


have judged themſelves in want of neceſſaries, of clothes, 
or victuals; whereof, they tell them, they themſelves 
are the competent judges ; and by this means let looſe, 
as much as they can, by their doctrine of probability, all 


1 deo therefore kate it, tat, where perſons live under 
the fame civil government, as here in England, that rule, 


àt leaſt by the laws of England, is ſalſe; and therefore, 


i a perſon, being under neceſſity for want of victuals, or 
clothes, ſhall upon that account clandeſtinely, and animo 


N ſteal another man's goods, it is felony (H), and a 


 vilonis madeforchelupplyof fuch neceſliceabycolledions 


„ Seer 


crime by the laws of England puniſhable with death; 
alths the judge, before whom the trial is, in this caſe 
(as in other caſes of extremity) be by the laws of Exg- 
an intruſted with a power to reprieve the offender be- 
fore or after judgment, in order to the obtaining the king's 


For 1. Mens properties would be under a ſtrange inſe- 
eurity, being laid open to other mens neceſſities, whereof 
no man can w_ judge, but the party himfelf, 
2. Becauſe by the laws of this kingdom (g) ſufficient pro- 


rd jure nature Lib. Plecud. 18.4. 19,4. Dalit. Yuft. cap. 99. 
* See Dalton ubi ſuprac | 


-F 


II. cap. 6. 6. 77 
5 "{e) Britton, cap . Crompt. 33. a. 2 43 Blis. cap. 2. Oc. 
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HISTORIA PLACEFORUM CORONz&n 
for the poor, and by the power of the civil 
and conſonant hereunto s to be the law even among 
che Jeu, if we may believe the wideſt of kings. Proverbs 
vi. 9034: * Men. do not deſpiſe a thief, if he ſteal ta ſatis: 
« fy bis foul, when us it gg; but; if he be. found, bt 
** ſpall rafare ſeven fold, and ſpall. give ali the ſubſtance of 
<< his: howſe.: It. is true, death agony greet 
—— 2 os yet his neceſlity gave him no 
he ordioarypunien "afliced by thei 
fy upon th offenſe (+). 
this rule, in caſu extreme. necefſitatis omaig fun 
« communia,” does hold in ſome meaſure · in ſome particu- 
lar caſes, A Bf DEG Fe 
e ee it hath. obtain d. 
8 ves e caſe of hung 
corn, and eat, Matth. xii. 
c. (i) 5) and = one, Clan OR through a V 
a legend. to — 2 carrying — 
Deut. xxiii. 24, 2 
2. By the Rhodkanlaw:(k), — de comes mazitime 
cuſtom, if the common p viſion for the ſhip's cor 
fail, the maſter —— l temperaments h 
1 rivate cheſts eee 
ibution pet t hat ene private provi- 
— for dhe preſervation of the ſhip's. company: ide 
— — 236. 2 minen 
275 Italo r i W | 
3. Nay, 1 find, among our Eng % voyages. 10 the Ki- | 
Indiesdeſeribed, by Hackluit, that it was a received D, 


that if a ſhip wanted IE ny: inhabit⸗ 
might, by the uſage of the ſea and nations, take proxiſion 


55 
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$ the continent would not furniſh for money, 
. by force, making the inhabitants reaſonable ſatisfaction; 
f for in theſe, caſes, the common conſent. of nations hath 
made it leona mater an nel 1. Fan 
” 30355 31 
) —_ eee eee its being 
1 wht ea pecuniary could affect him barer 23. 
only a he as In, a ET to 72525 
5 erefore the ſame rea- 2 e Dig. Lis. XIV. tu. 3. 
eee ee 2.3. Us 
much lef _ ee n eee. 47554. in 470. 
0 /i For the Phariſees objected a 
E 4 ceflary 
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== extremity”; 2. becauſe there are no other means 
n ĩt by an ap to ſuperiors; but were this 
22 — upon the war ſhore, where 
ory M under the fame 55 magiſtrate, the caſe would 
be otherwiſe, becauſe capable of another remedy. 
III is not lawful voluntarily to affiſt the King's enemies 
wirk money or for it is an to the king's 
enemies, and ſo treaſon within the letter the ſtatute of 
25 E. Fa but yet, if the king's'enemies come into a coun- 
N r or the county to reſiſt, and 
the country, unleſs a compoſition be made 
— — ſuch a ranſoming of themſelves is ſo far from 
being trenſon, that it hath been allowed as lawful. 1. In 
reſpett of the extreme - neceſſity. 2. Becauſe it is a leſs 
detriment to the country; and a leſs ſupply to the — nel 
| than that plunder would bo; n 
ſiet doun the caſe at large. 
* 22 2. B. N. Nor. 60. Dosis 95 Wan 6. 
eff. coram A. D. de Brome & ſociis ſuis juſticia- 
mini regis” in epiſoopatu Dunelm. ſede vacante 
by — decimo regni-fut mittitur huc pre ter errores, &c. 
2 Juratores dicunt, quod Scoti inimici & rebelles regis 
«predict. die Martis in feſto Sanctæ Catharine virginis 
© ne regni regis nunc nono ingreſſi fuerunt terram 
<<: epiſcopattis' Diel. ei de cauſi, ut ipſam deſtruerent, 
& quod omnes de eommunitate epiſcopatus prædicti 
&. tunc apud Dunelm, exiſtentes, volentes præcavere dic. 
« torum inimicorum malitiam, ordinirunt, quod unuſ- 
2 ve illorum prieſtarent ſacramentum corporale 
re ordinationi, qu pro proficuo'communitatis præ- 
bas contingetet ordinari, qui quidem Willielmus de 
FHeberne jurat fuit cum aliis, &c. Item 
«<' confulueriint facere finem cum prædictis inimicis, & 
_ ieurt' Tei fecerunt finem de mille & ſexcent' marc'; 
<<. quam quidem ſummam oporteret ſolvi incontinenter 
> 2 quod, quia non habuerunt pecuniam preſtò, or- 
de communitate prædicta irent 
2 de domo i domum infra bal. Dunelm, & extra, & 
*« perſcrutarent ubi denarii eſſent in depoſito, & — 
6. cunq; denarii hujuſmodi invenirentur, age 


. e. * finis * Ty." 


* 184 132 | 
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HISTORIA PLACITORUM CORONE. 
de communitat. prædict. & ſatisfieri ilia, quorum de- 
4 narii fic capiendi fuerunt; et —— rædictus Williel- 
« wits de Kellawe ſimul cum q aid de Rotheber 


* rar el perferiniialtm in for prediet vehit 24 
« predictas domos, '& ciſtam & 701. de propriis dena | 


« riis ipſtus Willetms de Heberne in cifta burda inven- 


* it & af  &c. Et juratores requiſiti, fi 
« prædictus Millieimus de Heberne conſentiebat captioni 


prædictorum denariorum, dicunt, quod non, & quia 


4 compertum eſt, &c: quod. ubi prædicta ordinatio 
fuit facta de denariis in —— & capi 
« end', prædict Willelmus de Nella ſimul, &c. cepit 
* denarios prædict, 3 fuerunt in domo & 

« cuſtodi2 prædicti W/illiebmi de Heberne & contra volun- 
« tatem” ſuam, & etiam pro eo, quod videtur curiæ, 
quod prædictꝰ Willieinus de Heberne omninò effet fine 
fee 


« denarios in forma prædictà cepit & aſportavit, conſt- 


| « 2 quod prædict Willieimus de Heberne re- 


— ee —— —— Willielmum de Kellawe præ- 
os denarios 
66 «& idem Willielmys de Kellawe committatur gaolz, &c. 
tu cujus record: ad ſectam prædicti Hallen, de 
ellawe, aſlerentis errores & defectus in prædictis re- 
« r, & proceſſo interefſe, mandatum fuit iſcopo 
„Dunelm. quod ſeire fac? prædicto neee de Heberne, 
* &c. qui non venit . 
AIdeo proceſſum eſt ad examinationem record per 
* ejus defaltum, & aſſignat hos errores; primùm, quod 
nihil fecit contra pacem regis, nee denarios illos 
* vi & armis, maxime. cum prædictus Wilkelmus de 
bene 
« ipſe Willieimus de Rellatue per ſacramentum 


* Kellawe committeretur goale, 


quoad'dehar* ſuos preedi@, niſi eſſet ver- 
« ſus præfat Wilelmim de Kellawe, &c. qui prædictos 


dampna ſua, quæ taxantur ad c. s. 
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juratus fuit ſtare ordinationi prædictæ, & quod 4 * 
ibi. 
tum injunctus fuit ſorutari & denatios prædictos ca. 
pere; & non eſt conſonum, quod dictus Hebernerecul '\ 
— denarios & dampnum contra aſſenn- 
* ſum & juramentum ſuum proprium, nec ee xy 


Item in hoc quod juſtic fundaverunt j . 2 


22 Heberne non poſſer habere ſuum recu 
« denariis praediftis, cum illud habere poſſet di 


werbe 


«„ -BISTORIAPLACIFORYM ORO. 
A virtute ordinationis & conceſ- 


5 fionus pnrdictarum, &c.. ob quos etrores hic in judicio 
. eſt, erronicè in primo ju- 


EI e 7 ee 


evaguetur, &. 
In Paſcb. 45 Rat. CNT K Fare quod Scoti cum ho- 
FTT 
e this 5 e ber e che ſecurity, of, the 
24 2 time ane of e e war . by.cn by . 
"1 t by⸗ 
thereof 1 on on of ow bene wh 
would hard! FI HS in time As Pr 
n 152 record principally Les e is, that ſuch 


e rg 7 — 2 
_ country, was not — — 
treaſonable aiding of che king's enemigs. | "Ine 2274 -* 
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See 4. Aving premiſed theſe general, 8 relating to 
| Comech. all crimes, that are capital, —— ng 


ri. & ok. N Mhall now deſcend to conſider of = 
— —-arY larly; and therein firſt of high treaſon. . 3 
Treaſon. Aud yet, þefare I deſcend to the particulars 
pgs I, thall- prerviſe alſo ſome: things in general "> mr 
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N 

faithful to the 

; faith-and 

8 

And hence it is, that if an alien enemy ume inetd 
taken, he ſhall 


— — invade it, if he be taken, 
be with as an enemy, but not as a traitor, 
he violates no truſt nor alligeance: reſolved in the 


Perkin Warkeck's caſe. 


b 


Z 
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8 
with the king, live here, and enjoy the benefit of the 
king's protection, and commit 8 treaſon, he ſhall. be 
judged and executed, as a traitor ; for he owes a local 
alligeance. 7 Co. Rep. 6. the caſe of Stephano Ferrara (a) 
a and the indictment ſhall not run contre na- 
turalem dominum, but contra dominum ſuum, and conclude 
lig ſuæ debitum; and ſuch an alien was com- 
pellible to take the oath of alligeance in the leet. 2 Co. 


f Inſtit. P. 121 (b).> 751 wy 


"If -a merchant, ſubje&t of a forcign-prince.in, hoſtility 
with our king, come hither, after the war begun, / without 
the king's licence, or ſafe-condutt, ſuch a perſon may be 
dealt with as an enemy, viz. taken, and ranſomed. Mag. 


Chart. cap. 30 (c). 

| | | | ' | W_— w 
4a Emanuel Lewes Tinoco, 1. n. 6. pl EE 

. Bl rann 112 {hitig; 
{b ir de juſtiee, cap. J. f. ; By 
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Poſter, 
397 


cuted as a traitor; for by continuing here he continues 


ASTORIA PLACITORUM CORONZ. 
By that ſtatute merchants of an hoſtile country found 
in this realm at the beginning of the war ſhall be at. 


tuached without harm to their or goods, till it be 


known, how the Eugliſß merchants are uſed in the hoſtile 
country ; and if che Engliſh merchants be well uſed 
there, theirs ſhall be likewiſe uſed here; ſo that in this 
caſe ſuch' merchants, 'tho alien enemies, have the benefit 


of the king's protection, and ſo owe a local alligeance, 


which if they violate, they may be dealt with as traitors, 
not as enemies, for they have the advantage of the king's 
protection, as well as his other ſubjects; yea, it ſeems 
Alſo, that if the ſubject of a foreign prince lives here as 
4 private man, and then war is proclaimed betwixt our 


here in Eugiand without returning to his natural ſove- 


reign,” but under the cover and protection of the king of 
England commits a treaſon, he ſhall be judged and exe. 


the owning of his former local alligeancſge. 
Tet for the er in the times of hoſtility be- 


toten this and foreign kingdoms, eſpecially that of 


France, there went out N under the great ſeal to 
arreſt all thoſe of that hoſtile kingdom, until they gave 
ſurety, quod ſe bene gerent erga regem, & quod ſua hona non 


trangferent fine licentid regis, & quod literas aut nuncios non 
mitint ad partes externas, nec-aliquid contra pacem attemp- 


tabunt; Rot. | 4 ons. 18 E. II. M. 24, 23 & 21, Dorſa, 


And ſometimes thoſe, aliens were canftrain'd actually to 
| fear fealty to the crown of Exgland in the times of hoſ- 

tility, and thereby to ſuperadd an actual alligeance 
to that local alligeance, which they had being under the 
King's protection as ſubjects, tho in truth they were the 


natural ſubjects of the hoſtile prince. Pat. 14. H. 6. 


Part. 2. m. 34. & 35. and, if they refuſed, were either im- 


priſoned, or expelled the kingdom. Vide inſra cap. 15. 
And upon the ſame account it is, that tho there be an 
uſurper of the crown, yet it is treaſon for any ſubject, 
while the uſurper is in full poſſeſſion of the ſovereignty, 
to practiſe treaſon againſt his perſon; and therefore, altho 


the true J regain the ſovereignty, yet ſuch attempts 
- agninit 
M 


uſurper in compaſſing his death have * 


niſhed 


s het owns od A an <a jc ea  a.cic.cu-n AS : 


an . 
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HISTORIA PLACITORUM CORON #4 
niſhed as treaſon, unleſs they v vere attempts 
right of the ri — aid or aſſiſtance of him, 
becauſe of the breach of 
S eee ee it was 


uſurper 
Edivard I Ralph Grey with degradation, as 
well as — not only for his rebellion himſe 
but alſo pur cauſe de ſon perjury & meas, qu il avoit 
fait al rey H. 6. 4 E. 4. 20. 


And becauſe high treaſon is ſaid to be contra ligeentie | 


—— it will not be amiſs to premiſe ſomething touch 


e and its kinds, referring myſelf to C. 
Rep. Calvin's caſe, in relation eee 


touching it. 


made im the 
that was temporarily 


” . 
— 1 
* 


done 4 E. 4. 2283 4. 1 (d). tho” H. 6. was declared an roger, 
— og eee e 


Alligeance therefore due to the king i is of two kinds: Foſter, 


1. Original, virtual, and implied. 2. Exprelh, and de- 397+ 


clar'd by oaths or promiſes. 


The virtual or implied alligeance i is that, which the 
ſubject owes to his ſovereign antecedently to any expreſs 


promiſe, - oath, or engagement: this is that, which the 
Cuſtumer de 5 mentions cap 13. Alliance & la 
loyaulte de tous ſes homes de toute la contree, par quay ils 
ſont tenus @ lui donner conſeil & ande de leurs propres corps 
contre toutes perſonnes qui peuvent viver & mouryr, & ſoy 
garder de lui nuyre en toutes cboſes ne de ſouſtenir in aulcune 
choſe la partie de ctulx qui parlent contre lay. 4, bs 


And from the breach of this original ligeance ariſeth 


the crime of treaſon, tho the perſon commuting it never 
promiſed, or ſwore faith or alligeance to his prince: for 
as the King by the very deſcent of the crown is fully in- 
veſted wi right of ſovereignty before his corona- 
tion, (which is only a magnificent ſolemnity attending 
that, which is before ſettled in the prince by the deſcent 
of the crown,) ſo the ſubject is bound to his king by an 
intrinſic alligeance before the ſuperinduction of thoſe ex- 
— reſs bonds of oath, homage, and fealty, e were in- 
ituted for the better ſecuring thereof. 


Gege- en lay but alt ly th cnt ta 
And 


n 


a toction, altho*-ſtrangers 


4 HISTORIA PLACITORUM CORON#. 


is either natural from all that are 
ee, within the King's alligeance; or local, 
. geth all, that are reſident within the king's 
— ee of th e de kings po 
Q The breach of this primive or virtual alligeance is 
that, 7 is called 3 what ſhall be ſaid of 
breach of this alligeance, ſo as ee 
vf treaſon, —— hereafter. ng 
Theo expreſs or explicit alligeance conſiſts in certain 
promiſes,” oaths,” or profeſſions atteſting and. witneſſing 
that alligeance, and inſtituted for the farther ſecuri 
thereof: and they are of two kinds; firſt, thoſe, whic 
were antiently by the Common law, namely the 
oath of fidelity and alligeance, and the profeſſion of 
lige homage; and ſuch, as are inſtituted by act of parli- 
mment, namely the oath of ſupremacy inſtituted by the 
nyt eB > og 2. and the 7): Something ory 
tuted by the ſtatute Jacobi (). mething I ſhall 
ane, | ” + 
The oath-of fideliry or fealty is of two kinds: 1. That 
which is due by tenure, wherher of the king king, or of meſne 
lords, which is ratione feod; vel vaſſala and hath a 
2 tones dds Wants go Fl ſer doun by 
ttleton, Hear ye, my lord, I ſhall be faith- 
ful and n "ſhall bear for the tene 
* ments, which I claim to hold of you, and 1 ſhall law- 


fully do to you the cuſtoms and ſervices, which I 


< ought to do at the terms afligned. So help me Cod. 
Touching this feudal fealty, or 
nure, I 1 to do in chs fac. 


and performed 7 nil — 
—_ years, W they hold any 
lands or not. The tenor of "this oath Sarg 


0 
} cap. appointed in their room 3 fe 
722 wide 7 Jars 1, cap. 5; 17 e = Je td 


ts Car. e ap ns e Mop, % 13 V. 3. cap. 6. 
ts Gr? Mica reg] hen; 1-Anne, wk rh 11 8. 
2. — IL 55 2, cap. 1.] 6 Anna, cap. 7, 14, 23. I, 


Bat "theſe oaths are abrogated by 1 cap. 13, &c. 
* 1 8. and new | 


Fleta, 


en ro Q 
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Heta, Lib. III. cap. 16 ; 25 runs thus: Hoc auditis, 


« circumſtantes, quod fidem regi portabo de vita, & 


« membris, & terreno honore, & arma contra ipſum non 
« Portabo : ſic me Deus, x. 

According to Britien, who wrote about : E. 1. cap. 
29. (Which is alſo mention'd in Calvin's caſe, *7 Co; Rep. 
6.) the common form of the oath of alligeance taken in 
lets runs thus: Ceo oyes vous N. bailife, que jeo A. 
« de ceo jour en avaunt ſerray feal, & leal a noſtre Fig 
e nigur E. roy d'Angleterre, & à ſes heires, & foy & 
« Jealte lui, porteray de vie, & de membre, & de terrien 
* honour, & que jeo lour mal, ne lour damage, ne ſaveray, 
« ne; orray, que jeo ne le defendray a mon poyer: fi 
e moy eyde Dieu & les Seyntz.” This is the form of the 


antient oath of alligeance, or fidelity to the king, and 


as it is uſed at chis day; and he, that is minded to ſee 
the antiquity of it, may read thereof 7 Co. Rep. 6. Cal. 
vin's caſe, Spelman's Cioſſ. Titulo Fidelitas, which carry 
it up as high as king Artbur; more particularly it was 
eſtabliſhed by the laws of the Confeſſor (5), and by the 


laws of king William I. quod vide in Spicilepiis Sim ad 
Edmerum lege 52 (i). © Statuimus, ut omnes liberi ho- 


mines fœdere & ſacramento affirment, quod intra & 
« extra univerſum regnum Angliz Willems 1 2 
* ſho fideles eſſe volunt, terfas & honores | illius' onini 
<«fidelitate ubique ſervare cum eo & contra inimicos & 
« Aliehigenas defendere (E).. 

And herein the prudence of tue Common law is ob- 
ſervable; the antient oath of alligeance, 1. was ſhort, 
and plain, not intangled with long and intricate clauſes or 
declarations, but the ſenſe of it is obvious to the moſt 
common underſtanding ; and yet, 2. it is comprehenſive 
of the whole duty of the ſubje& to his prince, and 
therefore hath obtain'd for above ix hundred years in this 
kingdom ; and if any difficulties ſhould occur in the ſenſe 


J . _  thur1is omitted. Ar avg 
{b) 1:35. but theſe laws are evi- i Vide Leg. Anglo-Sav. Edit. 
dently ſpurious, and ſeem to be the Wilkins, p. 228. Edit. Lambard, p. 
compoſition of - ſome lawyer after 170. 

the reign of William II. Vide Hick- (+) Vide Affiſas Henrici rtgis\ fac- 
effi Diſſert.-Epift, p. 95. and even in tas apud Clarendon & renovatas apud 
the beſt MS. copies of theſe laws Northampton. ” Hoveden, p. 314- 
the legendary account of king 4r- Edit. Savil. | 
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ee ee eee e 
My hath, pEcntly expounded i 3 | 
ſubjoin ſome obſervables conc nh algen 


4 We Kapur A lain that implied 
1 e 


By whom this oath Aw be taken; ame 


8 all av —— above wo twelve years, whether 
8 or aliens, 2 Co. 2. 5 P. 421. except women, 


earls, prelates, barons, and men of religion, accordi 
to Britton, cap. 12. which exception is not to be 7 —— 


Iutely and univerſally. underſtood; for all perſons above 
the age of twelve years are bound to Mas this oath of 
ce, except women, as ſhall be ſhewn, but not 
ſame manner or place, as others; but becauſe re- 

ly. this oath was to. be taken in the leet, or at leaſt 
In the ſheriff's turn, which is in nature of a "leet, where 
earls, barons, prelates, and men of religion were not 
bound · to do their ſuit, therefore by the ſtatute of Maribr. 


cap. 10. is this exception added: but yet at other times 


and in other places men of religion and noblemen were to 


| take. it, as ſhall be ſhewn, - 


It differs from the oath of fealty perform'd to the king 


by tenure, for that includes ſomewhat more, and ſome- 


what leſs; and acco to Britton, cap. 68. (I) runs 
thus when perform'd to e king :. ** Ceo oyes vous bone 

4 10 ge geo. J. S. foy @ noftre ſeignior ke roy Edward Por- 
« terai de ceo jour en auaunt de vie & de membre, de cor, 


ie chateux, & de terrene honor, & les ſervices ge @ lui 
t appendent. de fees de tenements, que ſeo teigne de lui, 


<« Jeaument les ferray as termes dues a mon poer : fi may ge 


Dien & les Seyntz, Sc.“ 


Now, beſides this oath of fealty or alligeance to the 
there were antiently certain oaths adminiſtred to 


of a-different but theſe have been long diſ- 
nee, as WK that, hich 


Britton mentions cap. 12. viz. 
that all above the age of fourteen years (mn) ſhould ſwear 
to be true and faithful to the king, and that they ſhould 
Ry es A 2 obe i men of | le. 


1 twelve See 2 Co. Infit. 
e es, ſhould be N whit, 10. 
| ligion, 
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| HISTORIA /PLACITORUM 'CORONEZ. 
ligion, women, clerks, Knights, and their eldeſt ſons (v); 
and of the like nature was that oath appointed by ki 
Hairy III. to be taken by all men above fifteen 


conſiſting of divers particulars in order to the preſervation 


of the peace; and mention'd at large by Braon, Lib. III. 
Traft;2. cap. 1. de Corona; both which it ſeems were 
temporary provi for preſervation of the peace, and 


therefore to perſons above fourteen and fif- 


above mentioned. 2 — * 8 22 
2. What 8 
nagium 1; tum, | | 

ligea 2 x oh ſimplex ;, this, that is perform'd to the 
king, is fidelitas ligea, and differs from the later, 1. In 


that this is perform'd to a bing, the other to a meſne lord. 


2. This is 'd without relation to any tenure of 
lands. 3. This is without exception of the fidelity to 
any perſon, that is always ſalvd fide & ligtantid dumini 
egi. > | * 8 f e 

Wes chene foerms-10: bea desde bind of Mie ent as 
where there is a prince, that is ſubordinate to another; and 
yet hath jura ſummi imperii over his ſubjects: ſuch was 
the king of Scots, whilſt in ſome times of Edward I. arid 


Edward III. he was in ſubjection to the crown of EE. 
lend; fuch was the prince of Wales before the conqueſt 
thereof by Edward I. and the full union of it to the 


crown of England; and thus it was in many inveſtitures 


made formerly by the kings of England : for inſtance 


anno 35 H. 3. when that king gave to his ſon Edward the 
principality of Gaſcoigne in France, fo that the great men 
of that country fererunt ei homagium & fidelitatis jura- 


mentum; yet Matthew Paris (o) tells us, that dominus rex 


tamen fibi retinuit principale dominium, ſcilicet ligeantiam. 


The like was done by E. 3. when Rot. Vaſcon. 36 E. . | 


n. 18. the king had given to the Blatt Prince the 


nn exception ſeems not to & que ile ne ſerrount fejous, ne a 


ate to the oath, bur to the being © felons aſſentaunts, & volons, que 


in a detenna or The whole tout: ſoient en dizeyne, & plevys 

paſſage runs thus: ** Volons 2 % par deſeyners, ſauve gentz de re- 

J = tres tous ceux de xiiii ans de 

* nous facent le ſerement, * fitz eynes, & 
que il nous ſerxount fealy-&leauxz, ſe/ p. 843. 


Vor. I. 0 F pality 


of fidelity this in: Ns there i dv. * 
bomagium fimplex, ſo there is fidelitds 


*<-ligion, clere & chil & lours 


bs 
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| ny of dquitein with a regal juriſiion, vis; more 
mirtum imperium, ſo that in re OI x 

_ Aquitain he was in nature of a . ſovereign. yet the king 
not only reſerved: homagium ligeum to be perform'd to him 
by the prince, but alſo reſerved his own ſovereignty, vin. 
Dominio directo & ſuperioritate nobis ſemper ſpecialiter reſer- 
vais by reaſon whereof the king did not only ſubſti. 
tute his delegates or judges de la ſovereignty et de reſort to 
receive appeals from the prince, as appears by Mr. Sel. 
den's Tit. Honoris, part. 2. cap. 3. F. 4. but was intitled 
to a ſuperior alligeance of all the ubjetts of Aguitain : ſo 
that here were two alligeances; one due to the prince, 
which was qualified and reſtrained, ſalvd fide regis; and 

the other abſolute, which was due to the king as ſupreme 
Again, when in the year 1170. Hen. 2. by c — 
/ | parkament (p, as it ſeems,” (tor otherwiſe it could not 
be done) made his eldeſt ſon king of England; ſo that 
there was rex pater, and rex filius, yet he reſerved to him- 

ſelf the ſupreme alligeance of all his ſubjects: Et in 

„ craſtino coronationis illius rex pater fecit Willielmun 
1 regem Scotorum, & Davidem fratrem ſuum, & comi- 
tes, & barones regni devenire homines novi regis, & 
* zurare ei fidelitatem contra omnes homines, ſalvia fide- 
« litate ſua ;” Quod vide apud Hoveden ſub eodem an- 
no (q), and the inſtrument itſelf at large apud Brompton, 
p. 1104. (7): * Hec eſt conventio & finis, quæ Wil. 
ALielmus rex Scotiæ fecit cum domino ſuo Henrico rege 
„ Angliz filio Matildis imperatricis, viz. quod dictus 
* Willielmus rex Scotiæ devenit homo ligeus domini regis 
* Angliz contra omnem hominem de Scotia, & de om- 
_ +. nibus terris ſuis aliis, & fidelitatem ei fecit, ut ligeo 
& domino ſuo, ſicut alli homines ſuo principi facere ſo- 
* lent; ſimiliter fecit homagium Henrico filio ſuo, & Ade. 
& litatem, ſalvd  fidelitate domini regis patris ſui, &c. 
« Comites & barones de terra regis Scotiz, de quibus 
« dominus rex Angliæ homagium habere voluerit, fa- W 7+ 
„( cient et homagium contra omnem hominem, & fideli- WM ot] 
* tatem, ut ligeo domino ſuo, ſicut alli homines ſui ei WM ro 
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HISTORIA PLACITORUM' CORONE:' 
1 facere ſolent, & Henrico regi filio ſuo & auen ſuis, 


« 2 fdelitate domini regis patris ſui.” 
Here was firft the ſi —_ kin namely rex pater, tho 


did not ouſt himſelf „ as. ſome have miſ- 
taken, but had the ſovereignty ſtill, for he reſerved his 


ligeance from the new king, and from all his ſubjects; 


F 
1175. did his ige homage, and ſwore allige 
ney by Hoveden. Se- 
e Ae, who, tho in 


condly, Here is a ſubordinate ki 


relation to his father he was a ſu jet, yet in relation to 


his ſubjects, and particularly to the! of Scots, was a 


ſovereign. Thirdly, Here is er ſubordinate king, 
William the king of Scots, w w ee ee 


to his ſubjects; and altho there was an alligeance or deli. 
tas ligea due by the ſubjects of Scotland to their King 
William, yet it was ſalvd fidelitate to the of Eng- 
land, father and ſon; and tho there was a I fealty 
due to rex filius, yet it was bind are fide regis paris; but 
the fidelity or alligeance to the rex peter was purely *. 
tas ligea, for it had no exception. 

3- The third obſervable upon this oath of alligeance i is, 
that it is not only applicable to the politic capaci ty of the 
king, but to the Tn of the king, as well as to his office, 
or capacity; and for the miſapplicarion of the alli 


_ 
to the regal capacity or crown, excluſive of the 1 ö 


the king, among other things the Spencers were 

Vide Judicium inde in Veteri Magnd Charts & . It. 
Catvin's caſe, for the oath is to be applied to the perſon 
of the king, as well as his crown. 


4. That in all oaths of fealty, hone | 


feſſion of homage to any inferior or ſubordinate] 
prince, it muſt be /alv# Fe & lgeantid domini regis ; 


to omit this ſaving is puniſhable in ſuch lord: ſee for ow 


the notable wer b 6 E. 1. againſt the biſhop of Exe- 
ter. Co. Litt, 5 85. (/), and it is no more than is uſed in 
other kingdoms. Vide Spelm. in titulp Fidelitas. The et 
ror Frederic Barbaroſſa in the year 1152. made a law, t 
within his empire in omni ſacramento fidelitatis imperator 
nominatin 5 which obtained E 5 * 


0 65 44 | | | 
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1 05 wy 1 5 Gloſſa Korg _ 

ES, from the ſame perſon /ub. 


Ay are not without an 
| 725 to uperior yet are 
oe —5 ee, n or fi ee 


11414. 


independent or ps wy prinkes for. that We prince, 
ce from his ſub. 


cannot, loſe that intereſt — — his own conſent by 
bis ſubje&t's reſigning himſalf to the ſubſection of another; 
and henge it is, that, the natural- horn ſuhject of one prince 
cannot by ſwearing alligeance to another prince put off ot 
iſcharge him from chat natural alligeance; for this natu- 
all;geance was intrinſic and primitive, and antecedent 
the other, and cannot be deveſted ＋ the concur- 


. Ki tro... 


vey ac of nene ta en. it rus fel due: tm 
ſubject of A ny ew he owes eee 
himſelf bf 0 
another prince, . nay be 9 7 Wo 1 hi — — | 
pbut he cannot by ſuch a 2 right of 


2 h and alligeance, char * 2 — We lawful 
| It appears by Bratton, Lib. V . cap. a9 3, (#), that that there 
. many, that had fidem.. regis 
2 Franciæ, eſpecially * Joſs 2 Normandy; 
ſuch were the comes mareſcallus that uſually lived in Eng- 
land, and M. de Feynes manen; in Francid, who were ad fi. 
dem utriuſque regis, but 97 ever ordered their homages 
and fealties ſo, that ore or profeſſed ligeance or 
1 andthe hag they performed 

to the other was nat my e 5 — — 
n i ner 
happened, between the two crowns, remaneat perſong/itir 
2% let eorum cum 0, cui fecerat ligtantiam, & faciat ſer- 
wen unlune ai, o ane non. ſteterat in Perſond, namely 


Tri * # 
t The hens ONT, au · a nati withdrawing alli 
; ally; evidently ad 32 by a vate — ay who has ng e 
ſubeck s bac alligeance to a fo- throne. 
reign prince, an has as ates to {u/ lu, De Exceptionibus. 


the 
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the ſervice due from the feud or fee he holds: but this did 

not always ſatisfy the prince, rum quo non ſteterat in per- 

„but their poſſeſſions were uſually ſeized, arid tarely 

or not without difficulty reſtored without a 15 tulation to 

that purpoſe between the two crowns, . Vide Clauſ. 15 H. 

3. mm. 21. pro Henrico de la Vagor, Clauſ. 20 H. 3. m. 1. 
pro Simone Montford, and Placita Parl. 18 E. 1. (x), the. 
petition of the earl of Ewe in France for the caſtles of 
Haſtins and Tikebull is anſwered, Quandocungue placuerit 
y Wl © domino regi F ranciæ terras & tenementa hominibus iſtius 
regni reſtituere, que ſua fuerunt, in poteſtate ipſius domi- 
e ni regis, quod ipſe dominus rex Angliæ de caſtris & terris 
or il © pr ediffis prædilio comiti reddendis faciet, quod de confilio 
ufo viderit eſſe faciendim.” | rat is" 
m Bat ſometimes it fell our, that the incohſiderateiieſs of 
r- WI perſons carried them upon preſumptions of ſome adyan- 
d tages to make a =, yrs to both princes ; and N 
ay ſucceſſes of either fi e rendered them within the penalty o © 
to the breach of alligeance to the adverſe part. 
4 Peter Brias had the earldom of Richwind | bers, is thy 
of and, and held it of the crown of England, and the duchy. 
al of Britany in France, which was held of the crown of 
_ BW France, (tho Brompton tells us, that by an agreement be- 
re tween Richard I. and the king of France /ub anno 119 1. 
00, the ſeigniory thereof was beſtowed upon the king of 
' England) he was an homager of the crown of France, and 

, pans, eee him and the King of Eng- 

md touching a war with France, he came into England, 
es and, as it ſeems, ſwore fealty to the crown of England ; 
or but afterwards he fell in again with the king of France, 
d and berrayed the army of the king of England, and per in- 
1 Wl fernuncios reddidit Angliæ reg! . ya but he loſt 
ar 
os 
＋ 


T 3 RE SS. 


himſelf with both crowns: the King of France diſpoſed of 
ir Wl the duchy of Britam to his ſon, and the king of England 
gave the earldom of Richmond' to Peter de Sabaudia; tho 
ly pon an exchange he afterwards took it back, and reſtored. 

it to a ſon of the former earl. M. Paris ſub anno 1234. 
. 406. and Clauſ. 19 H. 3. m. 17. dorf. where in a letter 
by the king to the pope the whole ſtory is related. | 


. Bit Plas: Tol (9) Vide Brompton, f. nigh. 
VT 


99 
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and Cl. 111 1 I. . 14. darſ, did his lige ho 


II. The ſecond expreſs obligation of 
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After this, Jobn de Breme otherwiſe Mentford deſcended 


from the above-mentioned Peter, falling in with king Ed. 


ward III. after his aſſumption of the title of France, was 


reſtored to the duchy of Britaxy and earldom of Richmond, 


9 to 
king Edward III. as king of France in theſe words: Mon 


„ ſeigneur, jeo vous recognoiſle droiturell roy de France, 
et a vous, come.a mon ſeignior liege ct droiturell roy 
s de France, face mon homage pur le dit dutchy de Bre- 
* taigne, quel jeo claime tener de vous, mon ſeignior, et 


« 'deveigne voſtre home lige de vie, et de membre, et de 


s terrene honor, a vivre et morir countre touts gents,” His 


ſon Jobn de Moni ford falli 


| back to the king of France 
loſt the earldom of Richmo 


que regins were fure to be loſers on one ſide, and 
ſometimes on both ſides. 3 


fa 1 ſubject to 
prince is that of homage. __ 1 

This, tho it be no oath, but a very ſolemn profeſſion of 
duty, yet it hath always fealty performed with it, and after 


it; for pony draws with it fealty which in caſe of ſim- 
W 5 


ne to a ſubject is with the ſame exceptions 

as the homage is; but in caſe of homagium ligeum it hath 

attending upon the performance thereof fidehtas ligea, or 
ce. | | 


The kinds of homage are three : 1. Simple, as that 


which is performed to a mere ſubject by virtue of his te- 


nure. 2. Homagium ligeum. 3. Homagium mixtum. 

1, The ſimple homage, which is performed barely b 
reaſon of tenure, is that which Littleton deſcribes 9 
in the words and ceremonies, Lib. II. cap. 1. (z), where- 
in always there is an exception of the faith due to the 


2. Homagium ligeum, which is thus: © Jeo deveigne 
** yoſtre home de ceo jour en avant de vy et membre, et 
ede terrene honor, et a vous ſerra foyal et loyal, et foy a 
ff yous portera contre touts gents, qe viure poient, ou 


. 
mo- 


| xent in parliament. 
7K. 2. but entered de record. Rot. Parl. 14 KR. 2. 


„„ Evi 
- Theſe difficulties befel thoſe, that were ad fidem utriu/ 


And thus far touching the oath of alligeanceor fealey. 
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16 (a). 
e ceremony is the ſame, 8 done to the king, as 


when it is performed to a meſne lord, only Rot. Part 
is H. 6. u. 58. the ceremony of kiſſing the king was 


diſpenſed with by reaſon of the danger of time 


of pl 
. this 


1. It differs from the 


theſe things are obſervable: 
of alligeance, in that this i is 


only 2 rofeſſion; but alligeance is by an oath, tho 


alligeance alſo accompany it. 

2. It differs in this, that, w. reas all men above the 
age of twelve years are to take 1 * 
whether they hold land, or not; e homage is not to 
be performed but by three ſorts perſons: 1,Such as hold 
of the king by homage, he pl tho it be performed in re- 
ſpect of tenure, yet it is 5 m ligeum, becauſe 

tormed to the ſovereign, ad wit without any exception of the 


homage due to inferior lords. 2. Such as are * 


earls, or viſcounts, or barons, tho d) hold of 
the king, yet at the coronation 


homage; the tenor whereof runs thus: 1 our 


liege man of life and limb, and of earthly worſhip, and 
« faich and cruch I ſhall bear unto ou to live and die 
« againſt all manner of folk: f Ged 
he toucheth the crown, and * toucheth the ground; 
nota, it refers not to any lands. 3. By prelates or bi- 
ſnops; and this is not only at the coronation of the ki 
but after their election, 45 before the reſtitution of their 
temporalities. Vide Statute 25 H. 8. cap. 20. a 
Antiently the clergymen quarrelled at the performance 
of homage to the prince; but by the conſtitutions of Cla- 
rendon ﬆ down by Matthew Paris, 101. they were 
bound to perform i it, and it hath been itherto practiſed; 
only to gratify them in ſo antiently it was indulged 
in this manner, viz. * Faciet electus homagium & fidelita- 
tem regi, ficut ligeo domino ſuo, de vitd, & membris, & 


* * . reno, ſalve ordine ſus, daf conſecrge 


(a) Seck. 21, | 
| | oy tur ; 


| « marie”; this is the form, that Five gives El. III. ca. . 


me belp!” and then 
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* tur,” and, tho I do not find this ſalvo ordine in; 
ferred in after-times, yet there hath bern tempera- 


ment added to that homage performed clergy: 
men, which it ſeems ſatisfied cbeir ſcruple. their homag 


running thus: I do you homage, and faith, and truth 
© bear unto you, our ſovereign lord, and 10 your beirs kings 
« of England, and I ſhall do, and truly = the ſer- 


vice of the lands, which I claim to hold of you in the right 
< of the church, as God me help.” 


And this 1s fealty, as well as hom for it is accom- 

wa with an oath, tho it hath the ſolemnity of genu- 
exion, and kiſſing the king's check. 

15 The agreements and differences between that ho- 


chat is ſimply feudal, or by reaſon of tenure only, 


and this homage, that is ium ligeum, are theſe; 1. 
cauſe, tho image is not done by any, but thoſe 
that hold by that ſervice, or 1 the nobility, or clergy, 


N = as befqre : yet when done to the king, it becomes homa- 


of England, was ſimply 
before, and particularly it in Habe Ypodigma 1 


aum ligeum in reſpect of the perſon to whom it is per- 
rmed. 2. If it be homage done to the king, it is 
— 9 ks ligeum, and bach no exception of homage due 
to others. Bur principally the difference is in the ef- 
fect of it, W. is PARTY defcribed by Terrien in his 


Comment upon the Cuſtumer of Normandy, Lib. III. cap. 
Feudal homage, that is fimply ſuch, binds only 


rations feeds; therefore if the ho r alien, ox deliver 


to his lord his fief, or + he is diſcharged of the obli- 
gation ; but ige homage, tho it- may be performed by 
reaſon of the fee in its kind or ſpecies, yet it princi- 


8 ply binds e and. tho the fief it ſelf be ali- 


or transferred to anothes, yet the obligation of lige 
mos & Continues, 


ere are certain homages, that are mixt, and. 


par lige. and partly not; and they are of two kinds : 
. homage. is tg a prince, that is 


| 9 in relation to his. ſubjects, yet owes. a ſub- 
Jection to ſome other. prince; this was the caſe. of the 


prince of Wales, and the king of Scots before men- 
tioned, the homage, that oy performed to the kin 
„as we may rea 


- 
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(b), where the tenor of the homage 

2 de 4% Ba king of Scots is entred in bac verba: 5 pf 
'* mine Edvarde rex Angliæ, ſuperior domine regni Scotiee, 
+ ego Johannes Baliol er Scotiæ * me hominem 
« veftrum ligeum de toto regno Scotiæ, omnibus perti- 
6 — £7 bits, que ad boc ſpeant; quod regnum meum 
« teneo & de jure debeo & clamito tenere hareditarid de vo- 
« bis A her 2 veſtris regibus Angliæ, de vid & de 
« membris, & terreng honore contra omnes bomines, qui 
* poſſunt vivere {9 mori.” 

I mention this homage of the king of Scots not to te- 


vive the antient controverſy touching the ſabordination of 


Tos Res ba this, for thee i rence hath been long 


ettled and at peace; but — to — inttances of 
fe various ou of homages 


1 Ws that was by their fubjedts w 
them, 1 and partly not; it was 
lige homage as ren the king. of Score and 

and as to all perſons in the world, except the king 


England ; for the king of Scots and prince of Wales had 


” hts of ſovereignty jura imperii as in relation to their 
* but the king of England. 
or in relation to the king of England, the homage 


red to he prince of als or king of Sos was nx 


> homage ; for there was an exception either expreſſed 


the "Conn of Free: theſe de- 
king Edward III the king of France required 
f England, as k of — 

0 as king of Eng no 
on France, and therefore for the more caution per- 
—— the king of France for the dutchy of Aquitaine 


(*) & 1298. 5 477. 4191 480. 


— 
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theſe words, Nous entromys in Phomage de r 
per ainſi, come nous et nous predeceſſors ducs de Guyen 


it is, that it was not homagium ligeum, but only a feudal 


= 
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and other his poſſeſſions in France a general N b 
oy de ex 


& eftoient jades enterent en Phomage des royes de France pur 
© temps eſteant; and altho afterwards a ſettled form of 
homage was preſcribed in this caſe (c), yet moſt evident 


homage relative to thoſe-territories of the crown of France, 
but not at all with-any relation to the perſon or crown of 


the 28 England. e 
For the king of England had a double capacity, one as 


an abſolute prince, that owed no ſubjection to the crown 
of France, nor to any other king, or ſtate in the world; 


in this/capacity he neither did nor could do homage to the 
king of France; he had another capacity, as duke of Agui- 
tain, and in that capacity he owed a feudal, but not per- 
ſonal ſubjection to the crown of France; and in this latter 
copy only, and as a different perſon from himſelf, as 
king of England, he did the homage, which was in truth 
no lige homage, but a bare feudal 1 * which I rather 
A to rectify the miſtakes of thoſe that call it a lige 

om * . . fa % N : | ; 
But | by-the way I muſt obſerve, this feudal homage, 
as duke of Aquitain, laſted not long; for in 14 E. 3. the 
king of England aſſumed the title of king of France toge- 


ther with the arms of France by hereditary deſcent, which 
ſtyle his ſucceſſors have ever ſince uſe. 


And indeed the name of lige homage from him, that 
was king of England, to the king of France, tho purely 
in the capacity of duke of Aquitain, ſounded ſo ill, that 


whena > was in treaty between the king of France and 


Richard II. viz. Rot. Parl. 17 R. 2. u. 16. the entry is 
made, . << Fait a remember qe le roy, ſeigneurs, chivalers, et 
<< juſtices aſſenterent en ceſt parliament a le pees, purenſi qe 
* noſtre dit ſei le roy ne face homage lige, et ſauant 
<< touts dits le liberty de la perſon noftre ſeigneur le roy, et de 
<«. ſon royalme de Angleterre et de ſes liges du dit royalme,” 
and with power to reſort to the title of the crown of 


France, in caſe of breach of 4 by the king of France: 


this is farther amplified by the ſpeech made openly by the 


el Vide Pat. 5 B. 3. part. 1. m. 17. 
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ſpeaker of the houſe of commons. Jbid. n. 17. The 
homage here meant was with relation 'to the K of 
Aquitain, which upon this treaty was to be delivered to 
the king of England. 8 | | 

And thus much touching theſe two ſecurities of the ſub- 
ject's alligeance to the king of England, wherein I have 
the larger, becauſe many things occur in this -buſi- 
neſs, that give ſome light to antiquity, and do not fo 
commonly occur, and becauſe the great brand of high 
treaſon is, that it is a violation or breach of that ſacred 
bond from the ſubject to his king, commonly called alli- 
geance, for the ſecurity whereof this oath of alligeance 
and lige homage were inſtituted, and effectually expounds 
the obligation, and duty of that alligeance, that is due 
from the ſubject to the king. | 972 
I ſhall now only mention thoſe two eminent oaths of ſu- 
premacy, and obedience, tho there were beſides them other 
temporary oaths relating to the crown, as that of 25 H. 8. 
cap. 22. 26 H. 8. cap. 2. 28 H. 8. 0 7. 35 H. 8. cap. 1. 

The ſupremacy of the crown of England in matters ec- 
clefiaftical is a moſt unqueſtionable right of the crown of 
England, as might be by records of unqueſtionable 
truth and au «ce i Big this is not the 1 e of this 

lace; yet nevertheleſs the made great uſurpations 
2 Feta ents upon the 110 t of — — herein. 

King Henry VIII. in the twenty- fifth year of his rei 
having pared off thoſe incroachments in a good meaſure 
the ſtatute of 25 H. 8. cap. 19, 20, 21. in the twenty- 
ſixth year of his reign the ſupremacy in matters eccleſiaſ- 
tical is rejoined and reſtored to the crown by the ſtatute of 
26 H. 8. cap. 1. Sf he's 5 EY 

The incroachments 2 the king's ſovereignty in 
cauſes over perſons eccleſiaſtical, yea even in matters 
civil under that looſe pretenſe of in ordine ad ſpiritualia, 
had obtained a great ſtrength, and long continuance, not- 
withſtanding the ſecurity the crown had by the oaths of 
fealry and all ; ſo that there was 4 neceſſity to un- 
rivet thoſe uſurpations by ſubſtituting by authority of 
parliament a recognition by oath of the king's ſupremacy 
as well in cauſes eccleſiaſtical as civil. | 


And 
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And therefore after. thoſe revolutions, that ha 
in the life, and on the death of Henry VIII. Edward VI. 


and queen Mary, queen Elizabeth coming to the crown, 


SY 


5 — in 


351 I, 


the oath of fu was enacted by the ſtatute of 
=> E ry e Dove ac ſupreme au- 


the crown of England as well in matters eccle- 
Batten as temporal; which I ſhall not here repeat, but 
reſerve the ſame, and what is proper to be ſaid touching 
1. tq a Lane pri chapter hereafter (d). 
Afterwards the us practices of popiſh recuſants 
we the occaſions of enacting of the oath of obedience 
8 Fac. cap. 4. which I ſhall likewiſe refer 


3 eee en of 


the ſame by the geance, and the 2211255 of 


AVING ſhewn in the former chapter the kinds 
and bonds of fidelity and alligeance from the ſub-/ 
ject to the king, I come to conſider of thoſe crimes, that 


a proper —— and ſignally violate that alligeance, 


At een of high treaſon had ſome 


| kinds of limits and bounds to it. 


(uur. poten cap. 25. 


a. > ko 2. 


as th. ˙ͤ And be. W oo us an wr r . ˙—˙— c.o ite 
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In the time of Henry II. Glanvil, who then wrote, 
Lib. IV, cap. 1 wy. tells 8 ee 
4 majeſtatis, viz, de morte regis, tone regni, de ſe 
—4 exercitis regis, and the counterfeiting of the great 
ſeal; for as to the counterfeiting of , that came 
under the title of Crimen falſi, and the puniſhment thereof 
antiently was various ; but of that particular hereafter. 

Brafon, that wrote in the time of Hexry III. Lib. HI. 
cap. 3. © Siquis auſu temerario machinatus fit in mortem 
« domini regis; vel aliquid egerit, vel 5 procuraverit au 
« ſeditionem (a) domini regis, vel exercitus ſui; vel procu- 
« rantibus auxilium & conſilium prabuerit, vel confenſum, 
&« licet id, quod in voluntate habuerit, nan perduxerit ad ef- 
% fefJum ;”” to which he adds counterfeiting of the ſeal 
and money; which, tho they come under crimen fal, yet 
are reckoned by him among the crimina leſs majeſtatis : 
tho. in theſe old authors treaſon. is ſometimes expreſſed by 
the name of /edition, yet that word is too general and 
com F ital, as well as of 
treaſon z and re a charge of ſedition againſt the 
king, or of exciting ſedition, or of ſpeaking, — ot 
a tony, doth. not amount to a c 
of treaſon ; therefore it was, that in the caſe of Sz 
and others, Trin. 5:Car. B. R. (6), when upon an habeas 
corpus the parties were returned committed: by the privy coun- 


{a} In the caſe of My. Se/den this will appear from ſeveral» records 
is ſuppoſed to be the. true reading, hereafter quoted)until the terms pro» 
bat in moſt of the MSS. of Brafon ditio & proditori: prevailed in its 
the word in this place is /edufio- room, which laſt word muſt now be 
nem, altho in other places of the neceſſarily uſed in every indictment 
ſame chapter the word /editiois uſed: of treaſon. 3 Co. Inf. 4, 12, 15. 
Fleta makes frequent uſe of the word / Mich. 5 Car. I. Vide 
Sæductio, Lib. I. cap. 20. $ 1. cap. 21, wworth's. Hiforical ColleSions,' Fol. I. 
15 17 2» . laſt of. which places p. 679. dir p. 18, Sc. Seldeni 
ſeems to be a direct tranſcript from Opera, Vol. VI. p. 1938. The court 
aſed. by, him, 4 an, J. 3. and bailed, unt zd that they-cught to 

; io capites Y+ i th -ought to 
—— — in this ame chap- find ſureties alſo for — eb 
ter ſtyles a traitor /eduZor. viour: they had their ſureties ready 

Hengham, cap. 2. and Glan vil, Lib, for the bail, but they were remanded 
I. cap. a, both of them place /editio- to the Tauer, becauſe they would 
nem in the rank of treaſons, and fo not God ſaretice for the gaodbekavks 
it was eſteemed by the Civil law. our. Se/den was not bailed till 
Dig. Lib. XLVIII. tie. 4. ad leg, Jul. 1631. and not diſcharged from 
Majeftatia, 1. x, tit. 19. De penis, l. 38. bail till 7, 1634. Vindicie Maris 
Ca, Seditio continued to be the tech- Claufi, Seldeni „ Vol. IV. p. 1427, 
nical word in legal proceedings (as Ge. 


cil 
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cil by: the kings command for ſtirring up ſedition againſt the 
king, the priſoners were bailed in the-king's court, becauſe 
it amounted not to a _ of _ ſedition in a 
true legal ſignification not import on. 
= Fiss, ale wrote in the ee Edvard I. agrees al. 
-moſt verbatim with Brafton, viz. Lib. I. cap. 20, 21 (c). 
Britton, who made his book in the time alſo of king 
Edward I. reckons up treaſons much in the ſame manner, 
yet makes ſome additions, cap. 8. de treſon; © Grand tre. 
« ſon eft a compaſſer noſtre mort, ou diſheriter nous de noſtre 
<<. royalme, ou de fauſer noſtre ſeal, ou de countrefaire noſtre 
< monoye, ou de le retoundre.” | 
And cap. 22. de appeles : ©* Sont aſcunes felonies, que tou- 
<. chent noſtre ſiyt, et poient eſtre ſuys pur nous, ficome de 
vers nos mortels enemies, de noſtre ſeal, de noſtre corone, 
« et de nuſtre monoye fauſe.” | | 
1 2 En 1 Ceft a dire, de appels de felonies, 
<<. que poient eftre faitz par nous, et nemye pour nous, ficome 
de treſon, et de compaſſement purveu vers noſtre perſone 
pour nous mettre a mort, ou naſtre compayne, ou noſtre 
pere, ou naſtre mere, ou nos enfauntz, ou nous diſberiter de 
« noftre royalme, ou de trabir noſtre boſte, tout ne ſoit tiel 
< compaſſement mys en elt. : 8 
And in the latter end of the ſame chapter, Et de 
% fauſyn de noftre ſeal, & de noſtre monoye, purra lenſuer 
% appels pour nous en meſme la manere, et auſi del purgiſer 
de noſtre compayne, ou de nos filles, ou des norices 2 
i enfauntz: (d) En queux caſes ſoit le jugement, de eſtre 
Y | treyne, 


e He does not rank the counter- want ceo que elle ſoit mary, en la garde le 
 feiting of the ſeal or of the coin a- roy, ou la nurice le ant le beire le roy. 


nos 


mong the crimina læſæ majeſftatis, (as 
Brafon does) but among the crimina 
falk, Lib. I. cap. 22. | 

{4} According to the Mirror 4 
Fuſlice, p. 21, 22. high treaſon is 
| 12828 I. Per crux, que accident 


Aire. 3. 
avoaueerors, Ment le femme 
pray of gn tongs 


— Theſe are the only offenſes, which 
that treatiſe calls Crimes de Majeſty. 
1 of the king's ſeal or 
money is ranked under Feuſonnery, 
p. 29. And my ſpecies of petit trea- 
ſon is ſtyled Treaſon, p. 30. as it is 
alſo by Britton. _— | 
- It is one of the articles againſt Roger 
Mortimer, Rot. Parl. 4 E. 3.n. 1.28 E. 
3. u. 8, that he compaſſed to deſtroy 
les nurriz le roy. a private lord 


was injured in- this manner, it was 


en > DW mr. 1h. ©. e @ * a af ca fo =» toi .c... 


HIS TORIA PLACITORUM CORONE. 


| 4 rreyne,. et pendu, Ge.“ By theſe various expreſſions of 


Britton it appears, that the crime of high treaſon was very 
uncertain; ſometimes ſtyled under the name of felony, 
ſometimes had the puniſhment of petit treaſon-applied to 
the crime of high treaſon, and ſome crimes mentioned, as 
treaſons, which were not ſo taken by Bracton, or Fleta; 
and indeed in the farther purſuit of this argument we ſhall 
find, that at common law there was a great latitude uſed 
in raiſing of offenſes into the crime and puniſhment of 
treaſon, by way of interpretation and arbitrary conſtruc- 
tion, which brought in great inconvenience and uncer- 

The 1 of 33 E. 1. now printed (e), which 
is likewiſe entered P. 33 E. 1. Rot. 22. Nortb't. coram 
rege: Nicholaus de Segrave was impeached (J) de eo, quod 


cum dominus rex nunc in e ſud Scotiæ inter 


« boſtes & inimicos ſuos extitiſſet, & idem Nicholaus de Se- 
« grave homo ligeus tenens de ipſo domino — bomagium 
8 & fidelitatem in eadem guerrd in exercitu & auxilio infius 
„ commorans eſſet; idem Nicholaus de Segrave motu pro- 
« prio, malitioſe, & 9 cauſd contentionem & diſcordiam 
* 9 Johannem de Crumbwell in eodem exercitu fimi- 
iter in auxilium regis exiſtentem movebat,” laying great 
iniquities to his charge; that Crumbwell offered to defend 
himſelf againſt theſe imputations, as the king's court 
ſhould award: Et ad boc fidem ſuam ei dedit ; et poſt ou 
dem fidei dationem preditius Nicholaus elongando ſe & ſuos, 


extrabendo predittum Johannem & ſuos ab exercitu & auxi- 


tio ipfius domini regis, quantum in ipſo Nicholao fuit, eun- 
dem dominum regem inter inimicos ſuos periculo hoſtium ſuorum 


relinquendo ſprevit, & prediftum Johannem ad ſe defenden- 


dum in curia regis Franciæ adjornavit, & certum diem ei 
dedit; et fic, quantum in eo fuit, ſubmittens & ſubjiciens do- 
minium regis & regni Angliz ſubjectioni domini regis Fran- 
ciæ; and that in purſuance thereof contrary to the king's 


antiently petit treaſon : © Traditores ** heire, ou le aunty, c. Mirroir de 

„% autem, gui dominum dominamve ice, p. 31. Vide Britton, cap. 28. 
« interſeterint, vel qui cum uxoribus (70) | 

9 vel filiabus, vel {(e) In Ryley's Placita Parliamenta 
« nutricibus dominorum concubuerint,” ria, p. 266. | | 

Oc. Fleta, Lib. 1. cap. 37. f. 4+ 0 % Per Nicholaum de Warewick,- 
* diſparage ma file, en ma chambre, gui ſequitur pro domino rege. 

ou ma femme," ou la norrice de mon. 


prohi- 
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ibition he took his journey towards France; and that 
did this © neqaiter & malitioſe in perſone domini regii 


e periculum, curiee ſue contemptum, corote & dignitati 


<4. contra ligeantion, homagium, uramentum, & fidelitatem; 


& exbaredationem manifeftam, & 


« ſue regie lefionem 


<< quibus ipſe domino regs tenebatur.” 'Segrave confeſſed 


the offenſe, The lords in parliament are charged by the 


4. Blackſ. 
Com. ch. 
vi. p. 76. 


crime of high treaſon, — N 
clared at large but with an & 


8 — rp chr 


king upon their alligeance to give advice, what puniſh- 


ment was to be inflicted ; ** Qui omnes babito bor di- 


« lgenti tradtatu & adviſameura, confideratis & intelletti; 
„ omnibus in ditto facto contentis & per praditum Nicho- 
e laum plenè & expreſſe cognitis, dicunt, quod crimett bu. 


nee Wes . but he was 


os ra judgment ſeems to N cob thn the 
judgment be-not de- 


Accroacing of royal power was # uſual charge of high 
treaſon antiently, tho a very uncertain charge, that no 
men could well tell what it was, nor What defenſe to 


make to it. 

Spencers Spencers about che 1 E. 2. 
roach opal power, nm ſeveral 
. — wh, LH Mortimer i th parlia- 

C Roger in the 
next to that of the procurement of king 
Edward 4s — was accroaching of royal power, 
whereof ſeveral inſtances are given; but he had — 
by the lords in parliament to be drawn and hanged, upon 


tha article only, that concerned the death of king Edward 


Vide infra cap. 14. 
Trin. 21 E. 3. Rot. 23. rex coram reps. John Gerberye, 
Knt. indicted, ©* Quod ipſe fimul cum allis in campo ville de 


© Royſton in altd regid ſiratd, rode armed with his fword 


drawn in his hand modo guerrino, and aſſaulted and took 
William de Botelisford, and detained him, till he paid go 0. 


Sc. and took away his horſe, gſarpande Abi infra regnum 


* repjs regiam poteſtatem ipſo domino rege in partibus exteris 
« exiftente, contra ſui ligeantiam, & regis & corone * 


(8/ nn . 2546 7507. Edit. Teoyſden. 


« prejutirium, 


Nasa = min = 


S 
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rejudicium, & ſeditionem er beer is 
cy, but was * of it, llegium clericale 
in bujuſmodi caſu ſeditionis — A & conſuetudi- 
nm regni hattenus obtentas & — non eff allocan- 


am (S): but yet he refufing to plead was not convict. 


ed, as in caſe of treafon, but was put to penance, ad pirni- 

tentiam ſuam; two of his — convicted by 

yerdict, had judgmen it, quod aifty 

This e de it ems troub r commons in par- 
liament, w ſhire that the accroaching of ro 
a of treaſon E 

Fe thee . N F juſtice, tho it had been uſed 

in charges of treafon in parliament; and therefore in the 

parliament following Craſtino Hilarii 21 E. $824 1. 1 5 

1 in parliament in theſe words: Item 
come * des juſtices en place 3 — 
wb 1 novel ont adjudges pur treaſon accrochment de royal 


peer, pry le dit 3 le point ſoit deſclare en ceo 


parlement, en quele c accrochent royal poer, per quei 
les ſeigneurs perdent fit de le forfeiture de lour te- 
nents, et les arreynes benefice 4 ſeint e rs 

RO. En les caſe, ou tiel judgments * rendus, ſont les 
po des _ 9 et accrochments declares per meſmes 


pp 49. (i), it a that Fobn at Hill was 
indicted, 2 attaint of high treaſon for the death of 
Adam de Walton nuntii domini regis miſſi in e eus 
exequendum. 

And in the year before, viz. 21 E. 22. je Gs 
mitted, r of treaſon lies Toe the killing one 


of malice prepenſe, that was ſent in n 5 


his wars with certain men of arms. 

King Edward II. being depoſed, and committed pri- 
ſoner to Barclay caſtle, Ps the cuſtody of Jobn Matra- 
vers and Thomas Gurney, was there by the procurement of 


Roger Mortimer barbaroufly murdered; for which Morti- 


mer and Gurney were attainted of treaſon by Judgment of 
the lords in parliament. 4 E. 3. 1. 1,5. (40. 


(b) For the ſame reaſon clergy (+) ide Rt. Pe r 
Enn scaſe, T. 21 E. 3. — 22 againſt Mortimer 


Ret. 23. Rex. de quo vide poſten- 
(i) B. Treaſon 14. 


Vor. I, G iy Matre- | 


ſuſpendantur. 
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_. Matravers was ſuſpected to be guilty, but yet he play. 
ed another game; on he COW the ea 4 Fl 
ward II. yet he informed Edmund earl of Kent, half-bro. 
ther to Edward II. that he was living ; the earl therefore 
with many, others raiſed a force for his deliverance, but 
prevailed not, but was for that fact attainted of treaſon, 
anno 3 E. 3. which attainder was afterwards in the parlia- 
ment 28 E. 3. reyerſed, and the grand-child»of the earl 
of Kent reſtored (1): John Matravers, who it ſeems had 
animated the inſurrection of the earl of Kent, tho he fled 
into. Germany, yet by ju nt of the lords in parliament 
4 E. 3. u. 3. was attainted of treaſon for the death of the 
earl of Kent: the; words of the record are, Tres-touts 
&« Jes peres, counts, et barons aſſembles a_ceſt parlement a 
<« Weſtminſter i ont examine eſtraitment, et ſur ce ſont aſſen- 
« tus et accordes, ge John Matravers „i eft culpable de ls 
« mort Eſmon count de Kent le uncle naſtre ſeigneur le ro 
ge ore eſt, come celui qe principalment, trayterouſment et 
** fauſment_ la mort le dit counte compaſſa i int, ge la ou le dit 
John ſavoit la mort le roy Edward, ne pur quant le dit by 
John par enginous manner et par ſes fauſſes et mauvey/e i c; 
&« ſubtilties fi le dit counte intendre la dye le roy, le qui ki 
« fauſſe compaſſement fuſt cauſe de la mort le dit counte et dt 
& tout le mal qe / enſuiſt, par quoi les ſus-dits peres dt il ,g 
« la tre et jugges du parlement ajuggent et agardent, qe I ill do 
dit John ſoit treine, pendus, et decolle, come treitre, ques I nn 
< part, gil ſoit eftre true. | 
Upon, this judgment Matravers brought a petition of i « 
reverſal. Rot. Parl. 21 E. 3. u. 65. dorſ. 555 nothing was i « 
done upon it; but Roz. Parl. 25 E. 3. P. 2. u. 54, 55. he i « 
was reſtored by act of . 3 
By theſe, and the like inſtances, that n be given, 
it appears, how uncertain and arbitrary the crime of trea- 
ſon was before the ſtatute of 25 E. 3. whereby it came to ups 
pals, that almoſt every offenſe, that was, or ſeem'd to be ¶ tou 
a breach of the faith and alligeance due to the king, was MW | 
by conſtruction and conſequence and interpretation raiſed I mir 
into the offenſe of high treaſon. St 


SSS sg mw mn = w oo 


SS 


- {1) That attainder was reverſed tition of Edmund his eldeſt ſon, and 1 
long before, via. 4 E. 3. Vide Rot. Margaret counteſs dowager of Kent; I to lir 
Farl. 4 E. 3. u. 11, 12. upon the pe- and Edmund the ſon was reſtored. 


And 
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And we need no greater inſtance of this multiplication 


of conſtructive treaſons, than the troubleſome reign of 
king Richard II. which, tho it were after the limitation of 
treaſons by the ſtatute of 25 E. 3. yet things were ſo car- 
ried by factions and parties in this king's reign, that this 
ſtatute was little obſerved ; but as this, or the other party 
prevailed, ſo the crimes of high treaſon were in a manner 
arbitrarily impoſed and nd to the diſadvantage of 
that party, that was intended to be ſuppreſſed ; ſo that de 


fallo that king's reign gives us as various inſtances of 
theſe arbitrary determinations of treaſons, and the great. 


inconyeniences that aroſe thereby, as if indeed the ſtatute 
of 25 E. 3. had not been made or in force. And tho 
moſt of thoſe a ror and declarations were made in 
parliament (*) ; ſometimes by the king, lords, and com- 
mons ; ſometimes by the lords, and afterwards affirmed 
and enacted, as laws; ſometimes by a plenipotentiary 
er committed by acts of parliament to particular 
bude and others, yet the inconvenience, that grew there- 
by, and the great uncertainty, that happened from the 
ſame, was exceedingly pernicious to the king and his 
kingdom. . 8 *s . . 
I ſhall give but ſome inſtances. Not. Parl. 3. R. 2. u. 
18. Jobn Imperial, a public miniſter, came into the king- 
dom by the ſafe- conduct of the king, and he was here 
murdered (m); and an indictment ken by the coroner 
upon the view of his body, Quel caſe examine et diſpute 
* entre les ſeigneurs et commons, et puis monſtre au roy en 
* plein parlement, eſtoit illoques devant naſtre dit ſeigneur 
* le roy declare, determine, et aſſentus, qe tiel fait et coupe 
* eſt treaſon, et crime de royal majeſty blemy, en quel caſe y 
ne doet allouer a nulli de enjoyer privilege de clergy (u).“ 
This declaration, it is true, was made and grafted 
upon the clauſe in the latter end of the ſtatute of 25 E. 3. 
touching declaring of treaſons by parliament. *' 
In the parliament of 10 R. 2. there was a large com- 


miſſion (o) granted by the king upon the importunity of 


(*) This was the reaſon why the /n Holin. Chron. p. 422. 60. 5. 
ſtatute of 25 E. 3. was not followed, {n} See 3 Co. Inflit. 8. N 
decauſe that ſtatute was not thought {o) See this commiſſion 10 R. 2; 
do limit declarations in parliament. cap. 1. and State Trials, Pol. I. p. 3. 
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certain great lords, and of the commons in parliament, 

to the archbiſhop of Canterbury and others for the refor- 

mation of many things ſuppoſed to be amiſs in the go- 

vernment ; which commiſſion was thought to be ood: 
o R. 2. 


cial to the king's prerogative. Vide Rot. Parl. 1 
u. 34. Rot. Parl. 21 R. 2. 1. 11 

After this, diz. 25 Aug. 11 R. 2. the king called toge- 
ther the two chief juſtices, and divers others of the judges, 
and propounded divers queſtions touching the proceed- 


ing in that parliament, and the obtaining of that com- 


miſſion ; and they gave many liberal anſwers, and among 
the reſt, Qualem punam merentur, qui compulerunt five 
« arftarunt regem ad conſentiendum confectioni difforum ſta- 
« tuti, crdinationis, & commiſfonis ? Ad quam queſtionem 
„ unanimiter reſponderunt, quod ſunt, ut proditores, merito 
* puniendi : Item qualiter ſunt illi puniendi, qui impedive- 
% runt regem, quo minus poterat exercere, que ad regalia 
« & prerogativam ſuam pertinuerunt ? 'Unanimiter etiam 
« reſponderunt, quod ſunt, ut proditores, etiam puniendi, 
with divers other queſtions, and anſwers to the like pur- 


pole (p). f gut 
This extravagant, as well as extrajudicial declaration 


af treaſon by theſe judges, gave preſently an univerſal of. 


fenſe to the kingdom; for preſently it bred a great inſe- 
curity to all perſons, and the next parliament craſtino pu- 
rificationis 11 R. 2. there were divers appeals of treaſons 
by certain lords appellors, wherein many were convict of 
high treaſon under general words of accroaching royal 


power, ſubverting the realm, &c. and among the reſt thoſe 


y judges, that had thus liberally and arbitrarily ex- 
ante treaſon in anſwer to the kin — Fo 
or that very cauſe adjudged guilty high treaſon, and 
had judgment to be hanged, drawn, and quartered, tho 
the execution was ſpared (q); and they having led the 
way by an arbitrary conſtruction of treaſon not within 
the ftatute, they fell under the ſame fate by the like ar- 
bitrary conſtruction of the crime of treaſon. — 


7e See the queſtions and anſwers, Ireland except Treflian, who was 
State Trials, Vol. I. p. 8. executed according to the judgment. 


' {(q) They were all baniſhed to See State Trials, Vol. I. p. 13, 14. 
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Neither did it reſt here, for the tide turned, and in Rot. 
Parl. 21 R. 2. n. 12, 13. the commiſſion before-mention- 
ed, and the whole parliament of 11 R. 2. is repealed, and 
a new appeal of treaſon againſt the duke of Glouceſter, 
earl of Arundel, and the commiſſioners in the former 
commiſſion, and the procurers thereof under that common 
ſtyle of accroaching royal power, whereupon divers of 
them were condemned as traitors : and u. 18. there were 
four points of treaſon farther declared, via. Cheſcun ge 


* compaſſe, et purpoſe ia mort le roy, ou de lui depoſer, ou de 


« fuſrendre ſon bomage liege, ou celuy, ge levy le people, et 
e chivache encountre le ray a faire guerre deins ſon realme, 
* ot de ceo ſoit dument attaint, et adjugge en parlement, 


« ſoit adjuggez come traytor de haut treaſon encountre la 


4 corone, et forfeit de lui, et de ſes beyres, qecunques touts 
« ſes terres, tenements, et poſſeſſions, et libertys, et touts 
% autres inberitements, qeux il ad, ou aſcun autre a ſon oeps, 
* ou avoit le jour de treaſon perpetres, ff bien en fee tayl, 
“ come de fee fimple, au roy. | | | 

Theſe four points of treaſon ſeem to be included with- 
in the ſtatute of 25 E. 3. as tothe matter of them, as 
ſhall be hereafter ſnewed; but with theſe differences, viz. 
1. The forfeiture is extended farther than it was former- 
ly, namely to the forfeiture of eſtates-tail and uſes. 


2. Whereas the antient way of proceeding againſt com- 


moners was by indictment, and trial thereupon by the 
country, the trial and judgment is here appointed to be 


in parhament. 3. But that, wherein the principal incon- 
venience of this act lay, was this, that whereas the ſta- 

tute of 25 E. 3. required an overt- act to be hid in the 
 - indictment, and proved in evidence, this act hath no 


ſuch proviſion, which left a great latitude, and uncer- 


tainty in point of treaſon, and without any _ evi- 
ubj 


dence, that could fall under human cognizance, ſubjected 
men to the great puniſhment of treaſon for their very 
thoughts, which without an overt- act to manifeſt them 
are not triable but by God alone. 8 
Theſe were the unhappy effects of the breaking of this 
great boundary of treaſon, and letting in of conſtructive 
treaſons, which by various viciſſitudes and revolutions 
miſchieved all parties firſt or laſt, and left a great un- 
S G23 quietneſs, 
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ſufficiently ſenſible of the great miſehi 
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quietneſs, and unſettledneſs in the minds of people, and 
= one of the occaſions of the unhappineſs of that 
Henry IV. uſurping the crown, and the F qa being 

s they were 
brought in by theſe conſtructive treaſons, and the great 
inſecurity thereby, Rot. Parl. 1 H. 4. u. 70. the parlia. 
ment of 21 R. 2. is entirely repealed, that of 11 R. 2. 


entirely revived; and it was enacted (7), that a parlia- 


mentary authority be not for the future lodged in a com- 


mittee of particular perſons, as it was done 21. K. 2. 


« Et auxint meſme noſtre ſeigneur le roy, de ſon propre motif 


reberceant, ge come in le dit parlement tenuz Pan 21.) 


<< furront ordeynes per eftatute pluſeurs pains de treaſon, ji 
« qe y ne avoit aſcun home, qe ſauoit, come il ſe deuſt ſa- 
« wor, de faire, parler, ou dire pur doubt des tielx paines, 
% diſt, ge ſa Tolunte eſt tout outrement, qe en nul temps 
« avener aſcun trayſon ſoit adjugges autrement gil ne feuſt 
% ordeignez par "ſtatute en temps de ſon nobleatel le roy 
% E. le 3. ge dien afſoyl; dont les dits ſeigneurs et comens fue- 
rent tres grandment rejoyces, et mult humblement ent re- 
e mercierent noſtre dit ſeigneur le roy (O. 

Now altho the crime of high treaſon is the greateſt 
crime againſt faith, duty, and human ſociety, and brings 


with it the greateſt and moſt fatal dangers to the govern- 
ment, peace, and happineſs of a kingdom, or ſtate, and 
therefore is deſervedly branded with the higheſt ignominy, 


and ſubjected to the greateſt penalties, that the law 
can inflict ; yet by theſe inſtances, and more of this kind, 
that might be given, it appears, 1. How neceſſary it 
was, that there ſhould be ſome fixed and ſettled boundary 
for this great crime of treaſon, and of what great impor- 


tance the ſtatute of 25 E. 3. was, in order to that end. 


2. How dangerous it is to depart from the letter of that 
ſtatute, and to multiply and inhanſe crimes into treaſon 
by ambiguous and general words, as accroaching. of royal 


_ power, A of fundamental laws, and the like; 


and 3. How dangerous it is by conſtruction and analogy 


to make treaſons, where the letter of the law has not 


77) See 1 H. 4. cap. 3 4 & 8. ( See 1 K. 4. cap. 10. | 
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HISTORIA PLACITORUM CORONZ: ' 
done it : for ſuch a method admits of no limits or 
bounds, but runs as far as the wit and invention of ac- 
cuſers, and the odiouſneſs and deteſtation of perſons ac- 
cuſed will carry men (7). 


C HAP. XII. 


Touching the ftatute of '25 E. 3. and the high treaſons 
A | therein declared. | 
X Parliament was held on Wedneſday on the feaſt of 


| St. Hill. 25 E. 3. at which parliament the ſtatute 
declaring the points of treaſon was made. The petition 


of the commons, upon which it was made, is Rot. Parl. 


25 E. 3. Pp. 2. u. 17. in theſe words: © Item come les juſ- 
« tices noſtre ſeigneur le roy aſſignes en diverſes countees 
« ajuggent les gents, qe ſont empeches devant eux, come 
« treitors par divers cauſes diſconus a la comen eſtre trei- 
“ ſon, qe pleſe a noſtre ſeigneur le roy par ſon counſel, & 
par les graunts & ſages de la terre declarer les points 
de treſon en ceſt preſent parlement. | 

* Ro. Quant a 15 petition touchant treiſon noſtre ſeig- 
* neur le roy ad fait declarer les articles de ycele en man- 
* ner qe joy ag ceſt aſſavoir, en caſe quant home face 
* compaſer ou ymaginer la mort noſtre ſeigneur le roy, 


ou madame fa compaigne, ou de lour fitz primer & 


heir; ou ſi home violaſt la compaigne le roi, & la eiſne 
fille le roy nient marie, & la compaigne a leiſne fitz & 
« heire du roi; & ſi home leve de guerre contre noſtre 
« ſeigneur le roy en ſon royalme; ou ſoit adhereant as 
enemies noſtre ſeigneur le roy en le royalme, donant a 
* eux eide, & confort en ſon royalme ou par aillours, & 
de ceo provablement ſoit atteint de overt fait par gents 


* (t) This reaſoning of our author interpretations of compaſſing the death 
is equally ſtrong againſt conſtruftive of the king, 
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« de lour condicion: Et ſi home contreface le grant ſealg 


je roy, ou ſa monoie, & fi home apporte fauſſe monoie 


en ceſt royalme contrefait a la monoie dengleterre, ff 
« come la-monoie appellee hend. ou autre ſembla. 


„ ble a la were gs. terre, ſachant la monoie 
i eftre fauſſe, pur marc r ou paiement faire en de. 


ceit noſtre ſeigneur le roy & de fon people: Et fi home 
“ tuaſt chancellor, treaſurer, ou juſtice noſtre ſeigneur le 
roi del un baunk, ou del autre, juſtice en eir, des 
« aſſiſeꝝ & de touz auters juſtices aſſignez a oyer & ter- 


K miner, eſteantz en lour places enfeſant lour office. Et 


« fait a entendre qe en les caſes ſuſhomees doit eſtre 


ajuggee treiſonce, qe eſtent a noſtre ſeigneur le roi & 


74 2 {a royale majeſte, & de tiels maneres de treiſon la 


4 forfeiture des eſcheets appertient a noſtre ſeigneur le 


„ roy, ſibien des terres, & tenementz tenuz des auters, 
ͤ come de lui meſme : oueſque ceo il y ad autre manere 
« de treiſon, ceſt aſſavoir, quant un ſervant tue ſon 
meſtre, une feme, qe tue fon baron, quant home ſe- 
* cular ou de religion tue ſon. prelate, a qi il doit foi 
* & obedience, & tiel manere de treiſon doun forfeiture 
* des eſcheets a cheſcun ſeigneur de fon fee propre; & 
pur 8 pluſours autres cas de ſemblable treiſon 
« purront eſchaier en temps avenir, queux home ne purra 
“ penſer ne declarer en preſent, affnicu eft qe qui autre 


© * cas ſuppoſe treiſon, qe neſt eſpecifierz peramont, 


„ aviegne de novel deuant aſcuns juſtices, demoerge la 
« juſtice ſanz aler a juggement de treiſon, tantque per 


„ devant noſtre ſeigneur le roy & ſon parlement ſoit le 
caſe monſtre, & declare, le quel yang, 
.<. treſon, ou aut” felonie; & ſi par cas aſcun home 


it eſtre aju 


& ceſt royalme chivache armee deſcovert, ou ſecretment 
ad oy armez contre aſcun autre pur lui tuer ou deſ- 
5 r, ou pur lui prendre & retener tanque il face 
fyn ou raunceon pur ſa deliverance avoir, neſt pas len- 


tent du roy & du ſon counſeil, qe en tiel cas ſoit 
„ ajugge treiſon, einz ſoit ajugge felonie, ou treſpaſs ſo- 


* lonc la ley de la terre auncienement- uſee, & ſolonc 


* ceo qe le cas demand: Et fi en tiel cas, ou autre ſem- 
1 blable devant ces heures aſcun juſtice 


* 


ſon, 


* 


* 


r r e , , 


eit ajugge trei- 


r dirs. wh an Sion ah ond im. 
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«, ſon, & par ycelle cauſe les terres & tenementz deve- 


« nuz en la maine noſtre ſei le roi come forfaitz 
« ejent les cheifes ſeignours de fee lour eſcheets des tene - 
« ment de eux tenuz, le quel qe les tenementz ſoient en 


« 1a maine le roi ou en main dauters par doun, ou en 


autre manere: ſavant toutes foits a noſtre ſeigneur le 
4c roi lan, & le waſt, & auters forfeitures des chatelx, qe 


« a lui attient en les cas ſuſnomez, & qe 1 5 
oY 


* facias vers les terre-tenants ſojent grantez en tie 
„ ſanz autre original & ſanz alouer la r noſtre 
1 5, ur le roi en la dite ſuyte ; & de les terres, qe ſont 


« in la maine le roi, ſoient grantes briefs as viſcontz des 


* countees la, ou les terres ſerront, de ouſter la maine 
„ ſanz autre delaie.” - | 

The ſtatute itſelf is drawn up upon this petition and 
anſwer, and differs nothing in ſubſtance from the anſwer 


to the petition upon the parliament-roll : the ſtarure itſelf | 


runs in theſe words; © tem, whereas divers opiniohs 
« have been before this time in what caſe treaſon Bal be 
« ſaid, and in what not, the king at the requeſt of the 
« lords and of the commons hath made a declaration in 
the manner, as hereafter followeth ; that is to ſay, 
«* when a man doth compaſs or imagine the death of our 
lord the king, or our lady his queen, or of their eldeſt 
« ſon and heir; or if a man do violate the king's com- 
* panion, or the king's eldeſt daughter unmarried, or 


« the wife of the. king's eldeſt ſon and heir; or if a man 


* do levy war againſt our lord the king in his realm, or 


* be adherent-to the king's enemies in his realm, giving 
re, 


* to them aid and comfort in the realm or elſewhe 


thereof be provably (a) attainted of open deed by 
the people of their condition; and if a man counter- 


« feit the king's great or privy ſeal, or his money; and 
55 5 into IO counter- 
* feit to the money of England, as the money called 
* Luſpburgh, or other like to the ſaid money of Eng- 
« land, knowing the money to be falſe, to merchandize 
* or make payment in deceit of our lord the king and 
* of his people: and if a man flay the chancellor, 
* treaſurer, or the king's juſtices of the one bench or 
„the other, juſtices in eyre, or juſtices of aſſiae, and all 

| (a) See 3 C. Inflit. pe 12. 


« other 


89 


7 


% 


is ToRIA PLACITORUM CORONE. 


„ Other juſtices aſſigned to hear and determine, being in 


e their places doing. their offices. And it is to be un- 
& deritood, that in the caſes above rehearſed that ought 
te to be judged treaſon, which extends to our lord the 
& king and his royal majeſty, and of ſuch treaſon the 
* fert hure of the eſcheats pertaineth to our lord the 
« King, as well of the lands and tenements holden 
* of others, as of himſelf : and moreover there is another 
% manner of treaſon, that is to ſay, when a ſervant ſlayeth 
«* his maſter, or a wife her huſband, or when a man ſe- 
40 cular, or religious, ſlayeth, his 2 tO whom he 
« oweth faith and obedience; and of ſuch treaſon the 
* eſcheats ought to pertain to every lord of his own fee: 


and becauſe that many other like caſes of treaſon, ma 
« happen, in time to come, which a man cannot” thin 


40 nor declare at this preſent time, it is accorded, that if 
« any other caſe ſuppoſed treaſon, which is not above 


hall carry without any going to judgment of the trea- 
„ ſon, till the cauſe be ſhewed and declared before the 


„ King and his parliament, whether it ought to be judged 


« treaſon, or other (4) felony : and if par caſe any man 


of this realm ride armed covertly, or ſecretly with 


*« men of arms againſt any other to ſlay him, or rob him, 
or take him, or retain him, till he hath made fine or 


s ranſom for to have his deliverance, it is not the mind 


Jof the king, nor his council, that in ſuch caſe it ſhall 


be judged treaſon, but ſhall be judged felony, or treſ- 


e paſs according to the laws of the land of old time uſed, 
and according as the caſe requireth. And if in ſuch 
* caſe, or other like, before this time any juſtices have 
< judged treaſon, and for this cauſe the lands and tene- 
« ments have come into. the king's hands as forfeit, the 
* chief lords of the fee ſhall have the eſcheats of the te- 


„ nements holden of them, whether that the ſame tene- 


“ ments be in the king's hands, or in others by gift, or 
in other manner; ſaving always to our lord the king 
the year and the waſt, and the forfeitures of chattles, 


{b) The old tranſlation ſeems here being abbreviated may be either 
to be preferable, wiz. eſe; for aut autre or auiremennrn. 
” ' \ " L 5 1 . « which 


b Kl doth happen before any juſtices, the juſtices 
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« which pertain to him in the caſes above-named ; 
« and that writs of ſcire facias be granted in ſuch caſe 
60 againſt the land- tenants without other original, and 


4 


« without allowing any protection in the ſaid ſuit; and 


« that of the lands, which be in the king's hands, writs 
« be granted to the ſheriffs of the counties, where the 
« lands be, to deliver them out of the king's hands 
« yithout delay.“ | . w | 
The ſeveral high treaſons h declared are theſe: 

1. The compaſſing of the death of the king, queen, 
or prince; and declaring the ſame by an . 

2. The violation or carnal knowledge of the king's 
conſort, the king's eldeſt daughter unmarried, or 
pfince's wife. N. n 

3. The levying of war againſt the king. 


J. The adhering to the king's enemies within the land 


or without, and declaring the ſame by ſome overt- act. 


5. The counterfeiting of the great ſeal or privy ſeal. 


6. The counterfeiting of the king's coin, or bringing 
counterfeit coin into this realm. r Pren 

7. The killing of the chancellor, treaſurer, juſtices of 
the one bench or the other, juſtices in eyre, juſtices of 
aſſiſe, juſtices of oyer and terminer in their places doing 
their offices. ; | | | = 


*— 


e A f. x, 


king, queen, or prince. 


ä 2 firſt article of high treaſon declared by the 
8 7 


ſtatute of 25 E. 3. i and in theſe words: 

* When a man doth compaſs or imagine the death of our 

lord the king, or of our lady the queen, or of their eldeſt. 
* ſon and heir.” | ; 


Upon 


vi.page 7 


« Touching high treaſon in compaſling the death of the 


Co. Lit. 
133. b. 
1 Hawk. 
P. C. 34s 
&c. 


N 
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| | Upon this diviſion there will be theſe conſiderations. 


I. What ſhall be ſaid à man that compaſſeth. 
H. What ſhall be ſaid the king, queen, or 4-8 eldeſt ſon, 


a What ſhall be ſaid @ campalſing or imagining of any 


DYED their deaths. 

„„ What ſhall be evidence, or an overt. ad to prove 
| ſuch imagining. 

| V. TTT of comguſing the det 
| of the king, queen, or prince. 


Moore, I. What ſhall be ſaid a man compaſſing, Se. 

$30. 2 6, .. 1 he general learning of this point in relation to natural, 

Bro.Trea- accidental, or civil incapacities hath been at large handled 

ſon, pl.24. in the former chapters; but there is ſomething peculiar 
to the caſe of hi treaſon, which is conſiderable in this 

diviſion,” 

If an alien amy comes into 8 and here compaſs 
the death of the ki rince, this is a man 
compaſſing within W; i, ok yi» he be the natural 
ſubject of another ſock yet during his reſidence here he 
' - owes a local alligeance to the king of England, and tho 

the indictment ſhall not ſtyle him N ſabditus, nor 

* the king naturalem dominum, yet it ſhall run proditerit 

contra ligeantie ſue debitum. Co. P. C. p. 5. 7 Rep. 
Calvins oe (a). Dyer 144 
If an alien amy ſubject of another prince comes ifito this 

kingdom ind heje Cities his abode, Morea war i 

proclaimed between the two bu < Fort yet the alien con- 
tinues here and takes the TE Ne ng laws 758 

protection, and yet compaſſes the of the king, 

1s a maſl ig within this law; for, tho he Sow 

natural ſubject of another e, he ſhall be dealt with 
as an Engl ſubject in this caſe, unleſs he firſt openly 
remove himſelf from the king's protection by paſſing to 
the other prince, or by a public renunciation of the with 
of England's protection, which hath ſome analogy wi 
that, which call di fldatio, or defiance. 
And the ſame law I take to be, if the ſubject of 2 
foreign prince in war with ours come into * and 


(a) fel. 6, 17, 


here 


„ „ rw BH © HH. =» ee. 
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here trade and inhabit either as a merchant, dweller, or 


fojourner, if ſuch a perſon compaſs the death of the kin he 


may be ey, or by a —＋ S not Dr 
23 an enemy, or oſtility, partakes o 

king's 11 this the caſe of S/ephono 
Farrara ae Gama, and Emanuel Lewes Tinoco, Portugueze 
in Bon ee 5 
whom and the 4725 of England there was n war, 
who were indicted and r of high rl or con- 


with Dr. Lopez to poiſon the queen (5). 37 Eiz. 


res Yor 7 Co. Rep. p. 6. 
AG tho they came hither with the queen's protection, 


it alters not the caſe, for eve "foreigner living poblicly JJ 


and trading here is under the protection: and 
appears by the ſtatute of Mana Charta, cap. 30. Et 
int de terrd contra nos guerrind, & tales inveniantur 
« terrd _ in Nr guerræ, attachieutur fine 3 
We - 
« capitali 2 woftro, quomodo mercatores terre neftr.e 
« trattentur, qui tunt inveniantur in terrd i contra nos 
* guerrind ' ff noftri ſalvi fint ibi, ali ſaloi fint in 
« terre noftrd. 
The ſtatute ſpeaks indeed of mercareres, but under that 


pg 8 ers 4 or trading here are compriſed. 
re in ancient times before the ſubjects of 1 


Pe des in hoſtility reſiding here were dealt with as 
enemies, a proclamation iffued for their avoidance out of 
the kingdom ; and in default of their avoidance within 
the time limited by ſuch PO they loſt . 


of the king's protection. 

And after ſuch proclamation, yet upon caution given 
ſometimes by main 7 n ſometimes 
oaths of fidelity to Yo king, they had ſometimes ſpeci 


and oftentimes general protections, notwithſtanding ſuch 


hoſtility. 5 Vaſcon. 18 E. 2. 21, 24. Pat. 14 H. 6. 
part. 2. m. 


The 0 gh Staple (c), cap. 17. hath made pro- 


viſion for merchant ſtrangers, in caſe war ſhall hap 
between their prince and the king of Exland, viz. that 


they ſhall have convenient warning by forty days by pro- 


(b} Fide Camdeni Blix. fub awno 1594. fe 27 B. 3. 
| clamation 


rerum, donec ſaaatur 4 nobis vel a 


R 


lies upon him, as 
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clamation to avoid the realm; and if they cannot do it 


by that time by reaſon of ſome accident, they ſhall have 


forty days more, and in the mean time liberty to ſell their 
merchandizes : during , theſe eighty days have the 
king's protection, * if * Br do any treaſonable act 
above-mentioned, they ſhall be indicted of treaſon, not- 
withſtanding the hoſtility between their ſovereign and the 
king of England ; but it ſeems, that if he remain here in 
a way of trade after 8 ſo made, and the time 
of his demurrage rr n e 
with as an "alien . but yet if he after that time 
continues in his way e or living as before, 
and ſhall then . 1 kings death, Fc. the king 
may deal with him as an alien enemy by ay law of 
8 or as a traitor by the law of the land! becauſe 

fatto he continues as a ſubject, and under the benefit 


| 2 ho 28 of the king's protection. 


herefore the general words in Co. P. C. page 5. 
N 3 he ſuppo ech an alien enemy cannot be guilty 
of treaſon, but DOK be dealt with by martial law, are to 
be taken with that allay, that is given in Calvin's caſe, 


fol. 6. 5. in theſe words: But if an alien enemy come to 


« invade this realm, and be taten in war, be cannot be 
* indifted of treaſon, for the indiftment cannot conclude 
contra ligeantiz fuz debitum: the like may be ſaid 

of ſuch as are ſent over merely as ſpies by a foreign 


Prince in hoſtility; but an alien enemy living here in 


the condition of an inhabitant or trader may be guilty 


of treaſon as well as an alien amy, for he doth it pro- 


ditorie and 1 and againſt the obligation that 

as any others, to be true to the 
prince, the benefit of whoſe laws and protection he holds, 
ſo long as he is under the ſame, 

But yet this is obſervable upon the ſtatute of Ma 
Charta, cap 30. and what hath before been ſaid, 1. That 
if an alien enemy comes into England after the war begun, 
and lives here under the king's protection = a ſubject, 
90 if he practiſe treaſon 9 the king during ſuch 

abode here, he may indicted o high treaſon 
contra ligeantie ſuæ debitum. 2. Yet ſuch an alien, 
can in after the war 8 5 without the king's licence 
or 
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or ſafe : conduct, cannot claim the eiten allowed by 
the ſtatute of Magna Charta, cap. 30. to thoſe that were 
here before the inning of the war. 2 Co. Inſt. 58. 
3 That by the law of England debts and goods found in 
this realm belonging to alien enemies belong to the king, 
and may be ſeized by him. 19 E. 4. 6. 7 E. 4. 13. and 
therefore in debt brought by an alien enemy it is a good plea 
in bar primd facie, that the perſon is an alien born in 2 in 
partibus tranſmarinis ſub obedientidã Philippi regis Hiſpaniæ 
boſtis & inimici domini regis; ſo that, tho to ſome pur- 
poſes he is under the king's protection, ſo as to be guilty 
of treaſon, if he conſpire againſt the king's, life, yet 
his goods are not by law privileged from confiſcatian ; 
and the reaſon is, becauſe he might ſecure his goods 
by purchaſe of letters patent of denization, and he 
Wal not take away the king's rights by his neglect 


But then, what if in truth our merchants have liberty 


of reclaiming their goods and recovering their debts in 


the hoſtile country? May the merchant plaintiff py 


with this clauſe of the ſtatute of 9 Cbarta, 
Moſtri mercatores ſalvi ſunt ibi, Sc. 


I anſwer, he cannot, for it is reſerved to another kind 


of trial; for the words are donec ſciatur a nobis vel 4 
& capitali juſticiario noſtro, quomodo mercatores naſtri ibi 
« trattentur.” The king muſt be aſcertained of the truth 
of the fact, in whoſe cognizance it beſt lies; arid if he 
be ſatisfied, that our merchants are permitted to recover 
their debts in the hoſtile kingdom without impediment or 
confiſcation, this is to be notified and declared by ſome 
proclamation, * or inſtrument under the great ſeal de- 
claring the fact, and allowing them to pr — their 
debts here; and then, by virtue of this ſtatute or 
public declaration, the merchant alien plaintiff may 
ly with this ſpecial matter in maintenance of his 


jon. | | ae. 
_ Here. ſomewhat | may be of uſe to be ſaid touching 
treaſons by embaſſadors of foreign princes, wherein 
altho ſometimes reaſon of ſtate and the common. intereſt 
of princes do de facto govern in theſe caſes, yet it will 


not be amiſs to conſider the opinions and practices of 


former times in relation to this matter. 
. Fi ir rſt 5 
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e ay born tho he never took the 
oath of ry fer ſubject to a forei 

ins T ty Het two iid hs bo 

agent, of embaſſador, and here c 2 ires l 

che Kings be ife, he ſhall. be indited and iried for rreaf 


ect ſhould be; . 


eat no Ain can 9 off his country wherein he was 


born, nor abjure his native ſoil or prince at his pleaſure. 


This was the caſe of Dr. Story, who had fworn 3 ce 
to the crown of Spain, and was here condemned and 
executed for treaſon. 7ide Camden's Elz. 14 Eliz. 


P. 168 (4). 


Secondiy, Bur if a Foekgher be the agent, miniſter, 
or embaſſador of a foreign Fr Ae in ami 8 
enmity with the Rog of e come over 1 
without the ki conduct, and here conſpire — 
the life of the ing, or to raiſc rebellion or war inſt 


him, ſome have been of opinion, that he may be indifted 


of treaſon; but by the civilians he cannot, becauſe he 


came in as a foreign embaſſador repreſenting the perſon 


of his prince, and therefore is not to be fo dealt with in 
ſuch, caſe, but by the law of nations/ may be dealt with 
as an enemy, not as à traitor; a k Bib the 
protection and ſafe- conduct of the king of Euxland, 

yet it is under a ſpecial capacity, and for a ſpec end, 


2 a ode ar ent; but if he be criminally pro- 


ſt, it m be, as an enemy Ey the Jaw of 
3 and not as 2 traitor ; bur how far arid in 


What caſes he may be dealt with as an enemy, remains 


to be farther conſidered. Camden'”s Ei. ſub amo 1571. 


422 therefare thoſe, char arc maſt firidt after the 
rights and privileges of embaſſadors, yet ſeem to agree, 
that if he de not only conſpire the death af the king or 


the raiſing a rebellicn * nay him, but d attempt 


ſuch an act, as actu . _—_— 


conſummation thereof, 


thereof do not enſue, yet W, may be dealt withal as 
Asen al by ha of . he may be put to 


Fn Bus folio 
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| n f 
death; as if he ſhould ſtab or poiſon the 
preſs him, or „ 
ſhould fe rp wars ro yes. rince mera gia 
was ſent,” and i ghar printe's commery; as Fabius (e) the 
Roman, embaiſador to the Gaals, by challenging and 

ting with the champion of the Gauls ; Plutarch in vitd 

Nune, the prince, to whom he is ſent,” may, without con- 
ſulting the prince that ſends him, inflit' death upon 
ſuch an embaſſador by the law of nations, as an enemy: 
% Conſummata' autem ſunt, que 'eouſque | products. ſunt,” 

« quo produti ab bominibus ſolent, & que em 
Hanes Vide Abericas Gemils, Lib. II. cap. 2. 

© de legationibas.”” 

| Furth, But in caſe of a bare conf le or ch 

life of the king, or a conſpiracy of a rebelli 

of government, novarnm rrrum molimina, there is 3 
diverſity of opinions among learned men, hw ther ths 
privilege of an embaſſador exempts him from penal pro- 
ſecution as an enemy for ſuch conſpiracies or inconfum- | 
mate attempts, that do not proceed farther chan the 
machination, ſolicitation, or conſpiracy. 


Upoy an antempe ofthis nature by the biſhop of fegt. . 8 


agent and embaſſador of the queen of Scots, 14 Elia. 
queſtion was propounded to Lewes, Dale, Drury, 2 | 
and Jones, doctors of law, viz. 
„% Whether an embaſſador, who ſtirreth up rebellion 
* againft the prince to whom he is ſent, ſhould enjoy the 


2 privileges of an embaſſador, and not be liable to the 


Frey ade of an enemy? 1 
anſwered, that ſuch an embaſſador hath by the 
nations, and by the civil law ef the Romans, 
bete all the privileges of an embaſſador, and is Hable 
to puniſhment, See the reſt of the reſolutions touching 
this matter Camden s Elia. ſub anno 157 1. p. 164, 165. 
& ibidem p. 370. 
ereupon he was committed to the Tower, but et no 


crimital proceſs againſt him as am enemy. 


— 


8 1 
* 
„ 


— 


careful for the future. 


- HISTORIA;PLACITORUM CORONA. 
And Aſendoza the Spaniſh embaſſador, who here in 


| England foſtered coal! encou treaſon, was not dealt 
with according to the utmoſt ſeverity, that e 1 


ſuch caſes miche be uſed, but was ER away, ſub 

anna 27 Eliz. Camden's Eliz. p. 296. The lord L'Au- 
beſpine alſo, the French 3 that conſpired the 
queen's death, was not proceeded criminally, 
but only reproved by B or and - adviſed: to be more 
's Eliz. ſub anno 158). 


P. 378, 379- 
And 9-5 theſe and 9 antient inſtances, among the 


Romans and Carthaginians- learned men have been of 


opinion, that an embaſſador is not to be puniſhed as an 


enemy for traitorous conſpiracy againſt the prince, » 
whom he. 1s ſent, but is only to be remitted to the 


prince that ſent him. Albericus Gentilis de „ ec. 


Lib. II. cap. 18. Grotius de Jure Belli, Lib cap. 18 
2 8 gives theſe two inſtances in confirmation 


The truth is, the buſineſs of 1 is rather 
managed according to rules of prudence, and mutual 
concerns and temperaments among princes, where poſſibly 
a- ſevere conſtruction pf an embaſſador's actions, and 


proſecutions of them by one prince may at another time 


return to the like diſadvantage of his own agents and 
embaſſadors; and therefore they are rather temperaments 
meaſured by politic prudence and indulgence, than 
according to the ſtrict rules of reaſon and juſtice; for 
ſurely conſpiracies of this kind by embaſſadors are con- 
trary to the truſt of their employments, and may be 


deſtructive to the ſtate whereunto they are ſent, and 
according to true meaſures of juſtice deſerve to be 


puniſhed, as acts of enmity, hoſti ity and naher by 
private. perſons. 
And altho of all hands it is admitted, that the prince, 


to whom the embaſſador is ſent, is the judge of the mil- 


carriage of ſuch foreign embaſſador without any applica- 


tion to the maſter from whom he is ſent, and without 


any actual dedition or giving him up to the judgment 


ot che law; yer they aflign this reaſon of the difference 


* * 1 * 
between 
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between a bare conſpiracy or machination againſt the 
rince, and an actual attempt of treaſon, whether againſt 


—— or government, which hath attained as great a 


confummation as ſuch embaſſador is able to effect, as 
procuring the wounding of the prince, or an actual 
attempt to poiſon him, tho death enſue not, or an actual 


raiſing of a rebellious army againſt him; becauſe in theſe 
latter the miſchief is conſummate, as far as the embaſ- 
ſador could effect it, and fo prohibited not only by the 


civil and municipal laws, but by the laws of nations; 
but inconſummate machinations, according to their 


opinions, are raiſed to the crimen laſæ majeſtatis by civil 


or municipal laws or conſtitutions ;' and they think it too | 
hard, that an embaſſador or foreign agent, who doth 


ſuſtinere perſonam principis, ſhould be obnoxious to a 

_— puniſhment for bare machination or- conſpiracy, 

which is a ſecret thing and of great latitude; but this, as I 

have ſaid, is rather a prudential and politic conſideration, 

and not according to the ſtrift meaſure of juſtice, - 
But now, altho it ſhould be admitted that a 


embaſſador committing a conſummate treaſon is not to 
a 138 againſt as a traitor, but as an enemy; yet 
f 


or his aſſociates commit any other capital offenſe, 
as rape, murder, theft, they may be indicted and 8 
ceeded - againſt by indictment in an ordinary courſe of 


juſtice, as other aliens committing like offenſes ; for tho 
thoſe indictments run contra pacem regis, yet they run not 


contra ligeantiæ ſue debitum; and therefore, when in the 


late troubles the brother and ſervants of the Portugal 


embaſſador committed a murder in the Exchange (g, 
they were tried and convicted by a ſpecial commiſſion of 


Her and terminer directed to two judges of the common 


law, ſome civilians, and ſome gentlemen, to proceed ac- 
cording to the ordinary courſe, ſecundum legem & conſuetu- 
dinem regni Angliz, whereupon ſome of them were con- 
vict by jury, and had judgment; and, as I remember, 
ſome 0 n were executed (4). And yet many 


(g) The New Exchange in the his eſcape out of N. z but he 
Strand, f | was retaken, and beheaded on Toqver- 
Don Pontaleon Sa, the em- bill, July 10, 1654, the ſame day the 
baſſador's brother, was condemned embaſſador figned the between 
to die for it: be had like to have England n 
prevented his execution by making | KJ. 
| H 2 civilians: 


\ 
"A 
99 


c 1 
100 


37. 


where a Norman c 


F.C. 36, 


, 
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civilians (i) allow the ſame privilege to the comites Kali 


3 Ry 3} 


And the difference between ing againſt an li 
(whether embaſſador or other — in caſes 


treaſon, is well illuſtrated by 


mariners commi 
ſeas; the "Engliſh 


e "Wd 


tain al of» hip the help of Engiiþ 


piracy upon the narrow. 


r were — and attaint of 


treaſon (v), but * Norman captain was attaint of felony, 
but not of treaſon, becauſe it could not be ſaid contra 


_ ligeawgia ſue debitum. 
The queen conſort the wife of the k 


TILA 
of ms queen regent, . ——— the 


ci 
ET to the ſecond i 


generally, and not-confini 
when the law paſſed, iuci 


ſtatute of 8 H. 6. cap. 11. 


it to the 8 


inquiry, what al be ſaid Pra: 
queen, or their eldeſt ſon, within this lam. 

I. The words our lord the king, &c. extend to his ſuc- 
ceſſor, as well as to him (J). 

x. Becauſe it is a declarative law. 

2. Becauſe. LY acts of parliament ſ 


thus 


bis — 4 therefore the 
24 Hen. 8. for Brewers, 


27 H. 8. cap. 24. that were limited to continue during 


the pleaſure of our lord the k 
king's death: Mich. 38 & 39 23 Ele. Cro. Eliz. 513. 


that 


ing (n), continued after 


Lord Darde's caſe. The ſtatute of 11 H. 7. c. 1. of 


our lord the king 


in his wars extends to the ſuc- 


e Hill. 10 Fac. 12 Co. A. 109. M. 24 Elia. 


6% Dig. Lib, XLVIIL tit. 6. ad 
leg. Jul. de wi i publica, |. 7. Grot. de 


cer. Balu, Lib; II. cap..38. F. 5. 


4 For before the 25 F. 3. piracy 
was petit treaſon. Co. P. C. 113. and 
tho this caſe be quoted in the 40. 
E. z. yet it muſt be intended to 


have happened before the ſtatute of 


25 Kd. 3. becauſe piracy, not being 


enumerated therein among the ſpe- 


counted treaſon ſince that ſtatute. 


has never been 


Co. P. C. 8. 
'm) Of theſe ates the firſt . 
Vis ſo limited; but the 23 H. 8. 


. . S © — 
1 * 
* 2 
- 


- 
7 


cp 4. Kc. 5, 14. and 27 Hen. 8. 
+ 24. ſe 10. only name the king 
ut the addition of is heirs and 

2 brs. 10 H. 7. 7+ &. it is ſaid by 
with relation to 9 H. 6. cap. a. 

= not denied by the court, that 

where a ſtatute limits to continue / 
long as it ſhall pleoſe our lord the king, 
it continues in force, if no procla- 
mation be made to the contrary in 
the times of that king or of any of 
his ſucceſſors. 

7417 This ſtatute comes not up to 
the point, becauſe the words of it 
are not, our lord the king, but, the 


9 this land 
Moore 


oO © fancy 


D tv 


* 
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Meere 176. Coke Litt. 9. ö. (o). But A e 
25 H. 8. cap. 26. n the king 
to alter the laws of Wales, died with him (#) ; 2.5 
majorem cantelam it was ſpecially repealed by the ſtatute 
of 21 Fac. rap. 10. | | | 
Ay Re E of the king is a king within this act the 
next moment after the death of his anceſtor, and com. 
menceth his reign the ſame day the anceſtor dies; and 
therefore the his death before coronation, yea 
before proclamation of him, is a compaſling of the king's 
death, for he is a king preſently upon the anceſtor's 
and the lamation or coronation are but honourable 
ceremonies (4) for the farther notification thereof: re- 
ſolved LINK in the caſe of Matſon and Clerk. Co. P. C. p. 7, 
3. The queen regent, as were queen Mary and queen ,. Black. 
2 2 72 _ war's n ws Tes 3 
4. A king de fadto but not de jure (/), as were 5 
H, 4. H. 5. M. b. R. 3. H. 5. — in the actual po. 


for the time being. Our author ſeems | 


to ws 3 the Ir; * of 
10 H. 7. ed Poyning s act, upon 
which act a doubt was conceived, 
whether it extended to the ſucceſſors 
of H. 3. for that the act only 
of the king generally, not of his 
ſucceſſors : the chief 2 chief 
baron, attorney and ſollicitor gene- 
ral were of opinion, that the word 
ling imported his politic capacity, 
which never dies; and therefore be · 
ing ſpoke indefinitely, extended in 
law to all his ſucceſſors, and was ſo 
ounded by an Jri/b act in the 3 & 
4 Phil. & Mar. 14 Co. Rep. 109. 
144 SM caſe in Mocre relates to 
utes "during the leafure the 
king ; the worlls 1 : HS Bw 
« moved a queſtion, whether the 
* demiſe of the king determines a 
* ſtatute limited to continue duri 
* theking's pleaſure, and the whole 
* court agreed that the demiſe of 
the king determines his will.”  . 
15 we, 5 That the ng pl 
9. are, t the king. 
* majeſty ſhall and may, &c. ag to his 


nei excellent wiſdom and diſcretion 


„all be thought convenient 3 and 
Ws to 14. 5 * at —— 
Ieh 3 pleaſure.” It was v 
by the juſtices, Hil. 5. Fac. 14 Co. 


: 
* 


Rep. 48. that this was a temporary 
EY and. confined: to the perſon 
of king Henry VIII. Fide 
176. 0, Ce. 168. 2. 

{q) The coronation is ſomething 
more than only an honourable cere- 
mony, for it is a ſolemn engagement 
to govern according to law, which 
was always required by the ancient 
conſtitution of the kingdom. Bromp» 
ton ſpeaking of the coronation of 


. I. ſays, the archbiſhop of York 
1 the office. fung Gu» - 
ielmum regem ad jura ecclgſiæ An- 


— 5 tuenda & conſervanda, popu» 
gue fuum refte regendum, & leges 
rectas ſlatuendum ſacramento ſolem- 
niter adftrinxit ; and Brad. Lib. Hh 
cap. 9. ſays, that the king of England 
debet in * 2 in 2 
Chrifti praftito ſacramento 
5 promittere fibi ſubdito, Cc. 
See alſo 1 J. & M. cap. 6. 
7 * Vide Co. P. C. p. 2. This ap» 
pears by 
of queen Mary, 1. Mar. cap. I: [ef 3. 
This Thin Alon, which with 
reſpect to the kingly office was never 
known in our law before the ſtatute 
"of 1 B. 4. ſeems to have been pur 
poſely invented to ſerve the turn of 
the houſe, of Tork; nor do I | 
any ſuch diſtinction ever mentio 


H 3 ſeſſion 


the declarativelaw in favour 


= 


* — 


e theleſs 


9 


" or c in 
Le ks, ſave only in Bagot's caſe, 


" but little ſerve 
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ſeſſion of the crown is a king within this act, ſo that com. 


paſſing his death is treaſon within this law; and therefore 


of our ancient 


9 E. 4. 1. 6. cited by our author p. 
61. for the doubt conceived 
Markham, 4 E. 4. 43. a. concerning 
the authority of coroners choſen in 
the time of H. 6. was not founded 
as ſome have 7 on H. 6. 
ng only king de fa#o, but on 
another point, viz. whether the de- 
miſe of the crown did not determine 
| the power of coroners, as it did 
the commiſſions of judges and other 


. commiſſioners; and as to Bagot's 


caſe, if carefully conſidered, it will 
diſtiaQion, for the principal point in 


that caſe was concerning the validity 


of letters patentofdenization granted 
to Bagot by H. 6. whether they were 
void by the act of 1 B. 4. ſet forth 
in the pleadings; this point was not 

ned by the judges, but by the 
— and apprentices, 9 E. 4. 
2. a. it will therefore be neceſſary 
to Uiſtinguiſh the diſcourſe of the 
— (be reſolution of the 
ers counſel aſſerted, That 
4% all judicial acts relating to royal 
„ jufiſdliction, which were not in 


e diminution of the crown, tho 


4 done by an uſurper, would never- 
ind the king de jure upon 
* his regreſs, that 1 6. was not 
merely an uſurper, the crown 
1 having been entailed on him by 
* parliament, that Bagot's deniza- 
5 tion was an advantage to the prince 
4 on the throne, for the more ſub- 
r jets he had, the better it was for 
him; and they likened it to the 
v* cafe of recoveries ſuffered in a 
be court-baron, while the diſſeiſor 
6% -was in poſſeſſion, which would 
continue in force notwithſtanding 
« the re · entry of the diſſęiſee. 
This was all that could be ex- 
5 for them to ſay, conſidering 
hat E. 4. was then on. the throne, 
and they were obliged to admit, 
that grants of the regal revenue 
made by H. 6. were void againſt 
E. 4. becauſe the act of parliament 


pf E. 4. which declared H. 4. H. 5. 


e purpoſe of ſuch a 


terpoſed and 


and H. 6. uſurpers, veſted in E. 4 
all fuch manors, coftles,  honor;, 


liberties, franchiſes, reverſions, re. 


22 &c. and all bereditament; 
with their appurtenances, wwhatſ/ocerer 
they were, in England, Wales, and 
Ireland, and in Calais, as hin 
Richard II. bad on the feaft of &., 


Matthew the teventy-third year of bi 


reign in right of the crows of Eng. 


land am - lordſbip of Ireland: al 


meſne grants therefore of ſuch ma. 
nors, Cc. were by this act indiſpu- 


tably defeated. 


The counſel on the other fide ob- 
jected, *© That the letters patent of 
*« denization were void, for that the 
* king ought not to be in a work 
condition than a common perſon; 
and that if a common perſon were 


4 difſeiſed and re-entered, his re. 


entry would defeat all meſne a&s; 
and that therefore F. 4. being in 


«by deſcent from king Richard, and 


this act being but an affirmance of 
the common law, his regreſ 
% would avoid all acts done by the 
© uſurper, for which reaſon proviſion 
© was made in that act for grants of 
* wards, licences of mortmaing, 
* charters of pardon, and judicial 
acts, but no provifion was made 
* for grants of denization ; that the 
patent in controverſy was to the 
« diſadvantage of the king, fince it 
«© was not reaſonable, that ſuch an 
alien ſhould be made his ſuhject 
«againſt his will, for the ſame 
*« reaſon H. 6. might have made 
twenty thauſand Frenchmen deni- 
rens; that if a league was made 
* between H. 6. and another king, 
.it would not bind F. 4. and yet 


* ſuch league is intended for the 


« advantage of the realm; that an 
* exemption granted by H. 6. from 


being put upon 28 in aſſiſes, 


„ge. would now be void.“ 
Here —. Sg chief juſtice in- 
id, I do not agree t6 
this; he added, It pertains to every 
* king by reaſon of his office to de 
* zuftice and grate, juſtice in executing 
* the laws, Ke. and grace in grant- 


* ing pardon to. felons, and fuch legi.. 
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the 4 Z. 4. 20. 4. (t), a perſon that compaſſed rhe death 
of 1 6. was attainted for that treaſon in the time of the 


iohtful king; 
ſtance 0 


; but had. it been an act of hoſtility in Foſt. 397. 
the rightful heir of the crown (*), which 


afterwards obtained, this had not been treaſon, but 
converſo thoſe that aſſiſted the uſurper, tho in actual 
poſſeſſion of the crown, have ſuffered as traitors, as ap- 
pears by the ſtatute of 1 E. 4. (+), and as was done upon 
the aſſiſtants of H. 6. after his temporary re- adeption of 
the crown in 10 E. 4. and 49 H. 6. ne 


« timation a this is.” Yelverton 
ſeemed at firſt to think that the 
denization was void, not becauſe 
the regreſs of E. 4. avoided all meſne 
acts done by H. 6. but becauſe the 


act of r E. 4. reſumed all Zberties 


and franchiſes, and denization being 
a liberty was therefore reſumed. 
The cauſe was adjourned, during 


- which time it was abated by the 


death of Swirenden one the 
laintiffs ; a new aſſiſe was brought 

Bagot, and the ſame matter was 

ded as before; the aſſiſe was 
taken, and the verdi& was in favour 
of Ba 
counſel moved in arreſt of judgment, 
and Brian (who was of counſel 
againſt Bago!, and not one of the 
judges) repeated the former objec- 
tion, that fince E. 4. was in poſſeſ- 
fion by remitter, as couſin and heir 


of king Richard, the patent of deni-_ 


zation by H. 6. who was but an 
uſurper and intruder was void, 
E. 4. 11. but the juſtices ſaid, that 
ey had conferred upon all points 
of this caſe with the juſtices of the 
common pleas, and 
opinion, that thoſe matters were not 
ſufficient to arreſt judgment; and 
accordingly judgment was given for 
Bagot 9 E. 4. 12. a. abridged in 
Br. Patents 21. Denizen 3. Chartre 
de Pardon 23. Exemption 4. Judg - 
ment 42. F. Afeſe 29. Denizen 14. 
From this ſtate of the caſe it ap- 
eas, that the queſtion was entirely 
upon the conſtruction of an ad of 
parliament, and not upon any max» 
ims of common law z and tho it was 
faid, that that act was an affirmance 
of the common law, yet that was 


only: the ſaying of counſel, and un- 


9 E. 4. 5. the defendant's 


ey were all of 


H 4 


ſupported by any book-caſe or re- 


cord: fo that the diſtinction here 
taken by our author between a rex 
de fafto and a rex de jure being no 
way warranted by the conſtitution 
or common law of this kingdom, 
all that is here ſaid by him on that 
ſuppoſition muſt fall to the ground. 
t) This caſe is cited before by 
our author p. 61. but is ſfomewhat- 
differently related in Ses Annals, - 


p. 2 Seld. Titles of Honour, cap. 5. 
. 4. — 0 
1 8 But who ſhall take upon them 


2 that wy Our 
author therefore prudently adds, 
evhich afterwards obtained, for this 
is the moſt effectual way of deciding 
queſtions of this nature; but then 


by the ſame rule, if he /honld not 


obtain, ſuch a& of hoſtility had been 
treaſon, for it cannot be imagined, 
that any prince in the actual poſſeſ- 


fon of the government will ſuffer his 
own title to be diſputed, nor indeed 


is it fitting, that private ſubje&s 
ſhould ſet themſelves J. for judges 
in ſuch an affair, w duty it is 
to pay ® legal obedience to the 
powers that are in fact ſet over them; 


for the poxwers that be, are ordained 


of God. Rom. xiii. 1. 

This ſerves to ſhew how idle the 
diſtinction is between a rex de 
and a rex de ſucto, which is not only 


founded on à precarious bottom, 


but alſo muſt in fact prove a diſtinc · 
tion without a difference, being 
equally ſerviceable to all ſides 


parties; and thus it was in regard 


of H. 6. and E. 4. who were both of 
them by turns declared by parliament | 
to be tful kings and —_ . 

() This muſt have been for acts 


5. A 
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A. admitting by act of parliament his ſ 
2 as 222 by H. 2. 8 — 


was rer pater and rex filius, only the father reſerved to 
himſelf the lige homage or alligeance of his ſubjects, yet 

the ſon actually adminiſtered the kingdom, the father 5 

| +  qinued a king, and a treaſon committed againſt him by his 

lion or any his ſubjects was treaſon within this act; and 

ſo vas the ſon a king within this act, as in reference to all 


but the father, a ſubordinate king, that had the jura in- 


= peri, as the king of Scots was after his homage done to king 
| Edward I. and therefore compaſſing his death by any of 
his ſubjects had been high treaſon within this act, if it had 
been then made; for it is miſtaken in lord Coke's P. C. p.). 
that H. 2. reſigned his crown, for he continued {till rex ge 
| fatto & de jure, as Hoveden tells us. - Vide ſupra cap. 10. 
Having thus ſhewnwho is a king within this act, weſhall 
the more ealily ſee who is not a within this at. 
8 8 e Thy ee ee 
nity urper is in eſſion of it, and no poſſeſſion 
5 Madl thereof in ho tain 8 king within this act; ure 
To 36. the caſe. of the houſe of York during the plenary poſſeſſion 
. of the crown in H. 4. H. g. H. 6. Le if the right heir hal 
once the poſſeſſion of the crown as king, tho an uſurper 
hath gotten the poſſeſſion thereof, yet the other con- 
tinues his ſtyle, title and claim thereunto, and after. 
wards re- obtains the full poſſeffion thereof, a com 
the death of the rightful * during that i is 4 
compaſſing of rr king's gd * 2 2 he con- 
tinued a in 1on 8 ; 
this was 8 328 interval, — 
H. 6. re- obtained the crown, and the caſe of E. 5. not- 
withſtanding the uſurpation of his uncle R. 3. . 
2, If a king voluntarily reſigns, as ſome in other coun- 
— 5 have done, and this reſignation admitted and ratified 
in parliament, he is not afterwards a king within this act (a); 


before E. 4. firſt obtained the crown, parliament to have abdicated, or by 


and therefore was-wron . Pres. actions ſubverſive of the conſtitution 
to rom wa own rine, be- virtyally to have renounced the 
ufe; | as he below, 4; the government ; this was the caſe of 
ave Prone he has g ng Jams II. who, tho not in 
on of the crown is de: — - words, TED Eon equally 
within the ſtatute of 25 E. 3. expreffive had renounced holding the 


{n) The fame reaſon holds i end od cena oats 
caſe of a Ang, who is veemed by oy.” 


but 
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but we never had ſuch an example in England, for that c 

N. 2. was a conſtrained act, touching which and the 

ion of Z. 2. I ſhall not ſay farther, for they were 

acts of great violence and oppreſſion. 

e thus much i — that altho E. 2. had a kind See Foner, 
and his ſon E. 3. took upon him 5% &c- 


8 2 — opinion of thoſe the al, 


times E. 2. continued, as to ſome purpoſes, his regal fern lion 


character, eee ee ee Lee, Morti 
En Guerney, and others had high 
ainſt them for thedeath of E. 2. after his depoſition. — _ 
Ss 

b Neither was this judgment grounded unded ſimply upon that chief ju- 

old opinion in Britton (x), that * killing of the king's father © 2 
was treaſon; for, tho in ſome parts of that record, as in | 
the judgment of the lords againit Aortimer, the words are, 
Touchant Is mort ſeigneur Edward pere noftre ſeigneur le roy, 
ge ore eft,-—countes, barons, & peres, come -jupyes de parle- 
ment, agarderent & adjuggerent le dit Roger, come tretor & 
99 feuſt treine & pendu; yet in other 


r ———— 
— feignior lige, and ſometimes rex, as n. 6. The 
lords make their ation, that they are not to judge 


udgm their peers, in | 
of the greatneſs of their crimes; et ce per encheſon de 
murder de ſeigneur lige, &c. and in the arraignment of 


 Thimas lord Berkel for that offenſe, the words of the 


— 4 E. 3. n. 16. and the record 
e Thomas in nullo eff culpabilis de 
norte praditts domini regis patris domini regis nunc; ſo 
that the record ſtyles him rex at the time of his death, and 
yet every one acquainted with hiſtory knows, that his ſon 
vas declared Ling, and took upon him the kingly office, 
and title upon the twenty- 
lan, the twenticth of 
murdered till the twenty- 

"T have bee he long? in tis inftnce tho ir wer before | 


(x} Brit. cap. 22. Co. P. C. 5. 7: 


the 


ſtanding the formal depoſing of 
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the making of the ſtatute of 29 E. 3. when treaſon wa 
ined according to the common law, that it 


appear, that this judgment was not ſingly upon this ac. 


count, that he was father to king E. 3. but that notwith. 
im, and that pretended 
or extorted reſignation of the crown mentioned by the 


* . hiſtories of that age, yet they ſtill thought the chara3e 


regius remained upon him, and the murder of him was no 
than high treaſon, namely, the killing of him who 


was ſtill a king, tho deprived of the actual adminiſtration 


of his kingdom. | wx | / 
3. The huſband of a queen regent is not a king within 


Com. c. vi. this law, for the queen ſtill holds her ſovereignty entirely, 


P. 77. 


as if ſhe were ſole: vide 1 Mar. cap. 2. ſeſſ. 3. and for 


the remedy hereof there was a ſpecial temporary act made 


enacting and extending treaſon as well to the compaſſing 
of the death of king Philip of Spain huſband to queen 
Mary, as of the queen, and for the making of other acts 
againſt the king, as againſt the queen, within the compaſs 


of high treaſon, during the continuance of the marriage 


between them. 1 & 2 Phil. & Mar. cap. 10. ſo that 


HD it ſeems, tho the huſband of a queen regent be as near to 


him, as the wife of a king regnant, the ſtatute of 25 
E. 3. declaring the compaſſing of the death of the king's 


wife to be treaſon, did not extend to the huſband of a 


queen regent (7). 


4. A prorex, .viceroy, cuſtas regni, or juſtitiarius Anglie, 
which import in ſubſtance the ſame office, viz. the king's 


lieutenant in his abſence out of the kingdom, is not a 
king within this act (z), tho his power be very great, and 
all commiſſions, writs and patents under his teſte; and 


he ſame law is touching the lord heutenant or juftitiarius 


Hiberniæ or his deputy Vide ſtatut. Hibernie. 

Kot. Parl. 31 H. 6. n. 38 & 39. Richard duke of York 
by the — — patent, and by conſent of parliament, 
was conſtituted protector & defenſor regni, & eccleſiæ An- 


glicanæ, & confiliarius regis principalis, till the full age of 


the. prince, or till diſcharged of that employment by the 
king in parliament by the conſent of the lords 5 — 


and temporal; tho this were a high office, and exceeded 


(3) Co. P. C þ. 6, 7. . (z) Co. P. C. p. 8. 


much 
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much the of a protector of the king during his 
minority, ſuch as were the earl of Pembroke to H. 3. and 
the duke of Somer 18 6. np 

within this 

III. 1 come to the third diviſion, what ſhall be id 
compaſſing or imagining of the death of the king, -queen, 
or prince. 

S 

1. They refer to the purpoſe or deſign of the mind or 
will, tho the purpoſe or deſign take not effect. 


105 


4 Black. 
Com. c. vi. 
7 


2. Compaſſing or imagining ſingly of ire n en v. Fer 


ternal act, and without ſomething. to manifeſt it, could not, 


alone; and therefore this ſtatute requires ſuch an overt- 


act, as may render the compaſſing or imagining 1 
a trial and ſentence by human judicatories. 


And yet we find that other laws, as well as ours, make | 
compaſſing or conſpiring the death of the prince to be 


crimen leſe majeſtatis, tho the effect be not attained. 
Ad- legem Juliam majeſtatis in Codice (a) in the law of 
Honorins and Arcadius, Quiſquis cum militibus, vel privatis, 


vel barbaris ſceleftam inierit factionem, vel fattionss 4 
ſuſeeperit ſacramentum vel dederit, de nece etiam virorum il- 


lufrium, qui confiliis & conſiſtoris noſtro interſunt, ſenatorum 


etiam, (nam & ipſi pars corporis naſtri ſunt ) vel cujuſlibet 
poſtrems, qui nobis militat, cogitaverit, (eadem enim ſeveri . 
tate voluntatem ſceleris, qud effettum, puniri jura voluerunt) 
igſe quidem, utpote majeſtatis reus, gladio ee bonis 
ejus omnibus fiſco noſtro additis. | 

A bare accidental hurt to the king's perſon, i in Ts a 
lawful. act, without any deſign or n 
harm to the king, ſeems not a compaſſing of the king's 
death within this act. 


Walter Tirrel by command ef JFillien Rufus ſhot at a 


deer; the arrow glanced from an oak, and killed the king 
Tirrel fled, but this being purely accidental, without in- 
tention of doing the king any harm, hath been held not 
to be a compaſſing of the kin $s death. Co. P. * 6. 


bu 


Calculating 


Vent. 315. 

Bro. Trea- L 

poſſibly: fall under an _ judicial cognizance, but of God ſon fon, pl. 24. 
Hors I 


"RY 
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Calculating of the king's nativity, or or by 
witchcraft, &c. ſeeking to know, oe lars nate words, 
&e. publiſhing and declaring how long che king 
„ ſhall live, or who ſhall ſucceed him, or adviſed! 2 
Uciouſly to that intent uttering any prophecies, ſeems not 
a of the s death win the tare of 2 
FE” E. 2 (hs ut was made felony during the life of queen 
Wo 23 Eliz. cap. 2. and before that, was only 
— © 363 Co. P. C. p. 6. 
Com : „ 
it be nor c Bed; but becauſe the com is only an 


0 act of the mind, and cannot of 1 be tried without 
ſome overt. act to evidence it, ſuch an overt · act is requiſite 


to make ſuch compaſſing or imagination high treaſon; De 


8 


_  quo'tafra. 
1 Therefore as to the vert. ald in caſe of compaſſing 
the death of the queen, or prince. 25 


35 1. Tho the words in the ſtatute of 25 E. 3. and b. 
t - provably thereof attaint by open deed, &c. come after the 
clanſe of levying of war, dar refers to all the treaſon 
before-mentioned, viz. compaſſing the death of the king, 
queen, or prince. Co. Þ. C: 6. 12. and therefore what is 
en eber compaſſing of the death of the 
—_— licable to queen and prince. ; 
ceo in an inimen of reaſon or com 
paſling the death of the king, q ce, there 
| Gught to be ſer down boch the treaſon ieſelf viz. Quod 
Freditorie cumpaſſavit & imaginatus fuit mortem & deftruc. 
tionem domini regis, & ipſum dominum_ regem interficere, 
and alſo the overt- act, & ad illam nefandam & proditoriam 
compaſſationem & propeſitum perimplend, and then ſet 
down the lar overt- act certainly and ſufficiently, 
without which the n 0 


3 | 


759 Bes before that futrtte, Ge; ele & wahle, and were all ac- 
Hel, 18 F. 8. Ret. 24. rex coram rege, 9 3 
there was an inſtance of ſeveral per- 7 che where the king 
ſons charged with endeavouring to is uy" — it is the com- 
| compaſs the king's death by necro- paſſing his death which is the trea- 
mancy by making his image in wax, fon, and not the killing, which is 
— xp yet they were appealed only de only an overt-aQ. Ze. 3. 
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e 
manner, and thereupon provide weapons, powder, harneſs, | 
or {nd letters for the execution thereof 

"7" Tho the onjir W 
Tho the co not y and di 

und exprefely the death of the king but the conſpiracy 

is of ſomething that in all probability muſt induce it, 
and the overt - act is of ſuch a thing as muſt- induce it; 
this is an overt- act to prove the compaſſing of the king's 
which will be better . by the inſtances 


death, 
s themſelves, and therefore, 


Flavia ory es mprifbeicks bingbnfartans.. me 


for — be company or write letters, this _ * 
an overt- act to prove the compaſſing of the king's death, 
for it is in effect to def — — 
and ſo adjudged by all the 2 the lord Cobbams caſe, 
1 Jac. 2 — the Earl of Efſex, 43 EZ. 
(e), Co. P. C. p. 12. But then there muſt be an overt- 
act to prove that conſpiracy to reſtrain the King, and then 
that overt- act to prove 2 deſign is an n. to 
e the compaſſing of the 

FFF „ 
to detain and impriſon the king; and re, when in 
the time of N. 2. „ was fome- 
what hardly gotten from the king, which ſeemed to curb» 
his prerogative too much, the anſwer of the judges to the | 

general queſtion, - Qualem prnam merentur illi, qui com- 
pulerunt five arctürunt regem ad conſentiendum diet fatut* 
* RE onto tet on? ad quam queſtionem ununimiter 
« reſponderunt, quad ſunt, ut proditores, merits puniendi, Rot. 
* Parl.11. R. 2 (/.“ was too raſh and inconfiderate, and 
for which the judges themſelves were condemned as traitors, 
as before is ſhewn (g); for compulerunt and arttauerunt 
may have a double 99 —— either it may be intended 
of an actual force uſed upon the perſon of the king, as 


by reſtraint, . or injury to 9 Fr, to 


2 State Niall, Pal. I. p. 206. ({( 0 State Trials, Pal. L A. 9- 
(e} State Trials, Vol. I. 5. 199. 8/ cap. tr. P. 94. 5 
5 - enforce 


hath yiclded to certain demanda, — 


ſ 


2 f ; 
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enforce his conſent to that commiſſion; and then it had 
not differed from the execrable treaſon of the Spenser, 
-who declared, that ſinee the king could not be reformed 
by ſuit of law, it ought to be done per aſpertee, for 


Which they were ne acts of parliament (b). 
Vide y Co. Rep. fol. 11. in 
be intended, not of a perſonal compulſion upon the king, 


lvin's caſe. 2. Or it might 


but by not granting ſupplies, or great perſuaſion or im. 
portunity, and then it could not be treaſon ; the latter 
whereof was the only compulſion or arctation, which was 
uſed for the obtaining of that commiſſion. . | 


And therefore the judges that delivered chat opinion, 


were inexcuſable in their deciſion of treaſon under ſuch 


ambiguous and large expreſſions of compulerunt & ardia- 


verunt; and tho the parliament of 11 R. 2. was re- 
pealed by 21 R. 2. yet that again was repealed 1 H. 4. 


cap. 3. | * 
5. A — to depoſe the king, and manifeſting 
the ſame by ſome overt- act, is an overt- act to prove the 


compaſſing of the death of the king within this act of 25 
E. 3. Vide 1 Mar. B. Treaſon 24. (i) Co. P. C. p. 12. 

It is true, that by the ſtatute of 21 R. 2. ca. 3. it was 
enacted, That every man that compaſſeth or purpoſeth the 
death of the king, or to depoſe him, or to render up his 


ting to mate war within bit realm, and of that be duly 


A attainted and adjudged in parliament, Pall be adjudged' as 


a traitor of high treaſon againſt the crown, and this act is 
particularly repealed by the ſtatute of 1 H. 4. cap. 10. 
as à great ſnare upon the ſubject; for it is recited, that 
by reaſon thereof no man knew how he _ to bebave him- 
ſelf, to do, ſpeak, or ſay, for doubt of ſuc 


and the other in anno 1 Edzvard III. © heirs apparent of the dignity, title, 
* ar name of their royal. eftates.” 


| . 
Ti) Broke makes this guere: And . 6. cap. 12. by which it was 


« Puzre del depriv', car home poet made highly penal (for the third of- 
" po „& wncore intende null fenſe high treaſon) ** to compaſs or 
* morte, & pur ceft cauſe un flatute ** imagine by open preaching, expreſs 
«6 fait ent fait tempore H. 8. & E.6. *© <vords or ſayings, to depoſe or 

% Nota. The ſtatutes here referred ** prive the king, his heirs, or fuc- 


to are 26 H. 8. cap. 13. by which it ** cefſors, kings of this realm, from 


was made high treaſon ** to avi/h or ** bis or their royal eftate or titles to or 
6 defire by words or writing, or ta, * of the realm aforeſaid.” 


But 


homage liege, or be that raiſeth people, and rideth againſt the 


pains of treaſon. ' 


/ One in the reign of Edward © imagi invents or attempt ito. de- 
II. called Exilium Hugonis le Spencer; ** prive the king, the queen, or their 
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- But the true reaſon was not in regard of the four points 
themſelves, for many of them were treaſons within the 
ſtatute of 25 E. 3. but that wherein the act of 21 R. 2. 
varied from the act of 25 E. 3. were theſe: 1. That the 
compaſſing to levy war is made treaſon by the ſtatute of 
21 K. 2. whereas the levying of war only was treaſon by 
25 E. 3. Again 2dly, Tho compaſſing the death of the 
king was treaſon within the letter of 25 E. 3. and com- 
paſſing todepoſe him was an evidence or overt- act of a com- 
paſſing of the king's death within the meaning of the act of 
25 E. 3. yet both required an overt- act. The ſtatute of 
21 R. 2. makes the bare purpoling, or compaſſing, treaſon, 
without any overt- act; tho it reſtrains the judgment 
thereof to the parliament, yet it was too dangerous a law 
to put men's bare intentions upon the judgment even of 
parliament under ſo great a penalty, without ſome overt- 
act to evidence it: this was one reaſon of the repeal of 


the treaſons declared by the ſtatute of 21 R. 2. But this 


was not all, for in that parliament of 21 R. 2. the reſolu- 

tions of the judges to the euere propounded by the 

king are entered at large, ö 

only by the ſuffrage of ſome other judges and ſerjeants, 

but by the ſtatute made in the ſame parliament, as appears 

at large by the ſtatute of 21 R. 2. cap. 12. 7 
And therefore, wholly to remove the prejudice that 


might come to the king's ſubjects by thoſe rah and un- 


warrantable reſolutions, the ſtatute of 1 H. 4. ca. 10. was 
made, reducing treaſons to the ſtandard of 25 E. 3. and 
the entire parliament of 21 R. 2. alſo repealed as appears 


1 H. 4. ca. 3. 5 ; | Sor: 
6. Regularly words, - unleſs they were committed to 


writing, are not an overt - act within this ſtatute. Co. P. C. 


Pp. 14. (); and the reaſon given is, becauſe they are 


_{4) VideGo.P. C. p. 38, 140. The which expreſly requires the proof of 
paſſages quoted S8. b. C. 2. 5. from an overt- act, and conſequently diſ- 
Bracbon and Britton, only deſcribe allows the evidence of bare words, 
the form of the accuſation, but are for evoris and ad, are contra - diſ- 
far from proving that words alone tinguiſhed from each other. See 


were, in the opinion of thoſe writers, Co. P. C. 14. in margine. The pre- 


a ſufficient evidence of treaſon; but amble of 1 Mariz, cap. 1. /eff. 1. 
if they were ſo at common law, yet makes it matter of complaint, that 
it does not follow, that they would many had for words only ſuffered 
be ſo by the ſtatute of 25 E. 3. ſhameful death. x 


received an approbation not 


_caſt'y | 


* 


_ expreſs words or 1a 


— 


forth by open 


1 
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ail to be miſtaken, or 
e 
And this appears by thoſe ſeveral acts of 


| which were tempariryonly, or inade foe Kab 


nature to be but felony. Ca. P. C. cap. 4. p. 37. The 


- ature of 3 H. 7. cap. 14. makes conſpiring the king's 


death to be felony ; which it would. not have done, if the 


bare conſpiring without an overt- act had been treaſon. 


26 H. 8. cap. 13. malicious publiſhing byexpreſswriting 


or words, that the king were an heretic, ſchiſmatic, tyrant, 
inſidel, or uſurper, enacted to be high treaſon (#). | 


1 E. 6. cap. 12. ne 
. or ſayings, 


— or Neceſſ ors, is not or ought not 
TT eland; 
or is not or ought not to be king of Exg/and, France, and 
Ireland; or do compaſs or imagine by open preaching, 

n. to depoſe or deprive the king, 
——— rom his or their royal eſtate or 


titles aforeſaid, or do openly publiſh or ſay by py 


that any other perſon or 

his heirs or ſuceeſſors, of right ought to 

is realm ; every fuch offender being con- 

ſe ſhall forfeit his and be 

| | the ſecond 
of his lands 


But if this be done 2 — wining, over 
deed, or act, then every n 


the act of 25 E. 3. 
7 This is one but not the only /n) This is faid by lord Cole, 


reaſon, for another reaſon was, be- P. C. 14. and in Sidney's caſe, Stat? 


f cauſe men in a paſſion or heat might TT. Vol. III. p. 733. it is aid be. 


Ay many things, which they never. - ef agere; re tamen, for if our 
He mane to do; the law therefore author 4 1 A words 
required, that in a caſe of ſo nicea were not treaſon 
nature, where = wy intention there andre; pang * 
.- ſo bighly penal, the reality of ſo in particular caſes afterwards, 
that intention ſhould be made evi- the ſame argument holds good with 
22 * 3 ſome act in pro- reſpect to writing, eſpecially if not 
publiſhed ; for were new 
{m} Nm) This . ſtatute makes it acts to make that treaſon. 
high treafon to wiſh or defire by | | | 
words or writing to deprive che king 


9 
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So much of this act, as concerns any thing in deroga- 
tion of the papal ſupremacy, is repealed by the ſtatute of 


16 2 Pb. & M. cap. 8. And ſo much, as concerns 


treaſon, farther than it ſtands ſettled by 25 E. 3. is re- 
pealed by the ſtatyte of 1 Mar, cap. 1. e. 1. But the 


reſt of this act, that concerns only miſdemeanors, ſtands 


7 as it ſeem. | 
y1& 2 P. & M. cap. 9. Prayers by expreſs words, 
that God would ſhorten the queen's days, or take her out 
of the way, or ſuch like malicious prayer, amounting to the. 
ſame effect, made treaſon ; but if perſon penitent upon his 
arraignment, no judgment to enſue (o); the like proviſion 
is made during the queen's life by 23 Eliz. cap. 2. | 


i&2P.& M. cap. 10. 2 1 Jery war guid 7 
irs 7 


the queen, or to depoſe her or 
maliciouſly, adviſedly and directly uttering ſuch com 


by open preaching, expreſs words or ſayings; and alſo at- 
ing oy preaching, expreſs words or ſayings, maliciouſſy, 
adviſedly 


and directly, that the queen ought not to be queen 


of this realm, is puniſhable by loſs of goods and chattels, 
whole profits of the offender's lands during life, and per- 


petual impriſonment; and the ſecond offenſe is made hi 
treaſan; but if this be done by writing, printing, or overt- 
act, then it is made high treaſon. | 


1 Eliz. cap. 5. the ſathe act almoſt verbatim for the ſafety | 


of queen-Elizabeth and the heirs of her body. | 
By 13 Eliz. cap. 1. Compaſſing the death or bodily harm 
of the queen, or to deprive her of the imperial crown, or 
to levy n and ſuch compaſling, maliciouſly, 
expreſly or adviſedly uttered or declared by printing, wri- 
ting, cyphering, 2 words or ſayings; and alſo malici- 
ous, adviſed and direct publiſhing and declaring by expreſs 
words or ſayings, that the ought not to be queen, that ſhe 
is an heretic, ſchiſmatic, tyrant, infidel, or uſurper, is made 


high treaſon in the principal, procurers and abettors (g). 


{o). This laſt clauſe: extended to. *© tainders of treaſan by force of 
ſuch only, who had been guilty © this flatute are no more to be 
during that ſeſſion of parliament, for ** followed ; becauſe the ftatute, 
the act had a retroſpect to the be- which made them good, is ex- 
ginning of the ſeſſion. „ pired.“ C. P. C. p. 10. in the 

(p/ © The indictments and at- margin. _ . 17590 
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14 Elis cap. 1. A e ee or detain, or burn 
che 3 caſtles, and ſuch compaſſing declared by any 


| felony ; but the actual taking, or er or dum. 4 


PE 
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reſs words, ſpeech, act, deed, or writing, is made 
ing them, is made treaſon. « 
13 Car. 2. cap. 1. Compaſſing the death of the king r Uh 
any bodily harm tending to his wounding, impriſonment, ju 
or reſtraint, or to depoſe him, or to levy war againſt him, Wl of 
or to ſtir foreigners with force to invade the kingdom, WM #1 
and ſuch compaſling declared by printing, writing, preach. be 
ing or malicious and adviſed ſpeaking, is Made high Wl 97 


treaſon : e or affirming the king to be an heretic pa 
or a pap 


or that he endeavours to bring in popery ; or WM ch 
— the people by writing, printing, preaching, or Wl th. 
other ſpeaking to res of his ne or che dernen i, 
diſables to are. Þ office (). * 
By all which it Big that re "ay bs words of "1 


| themſelves cannot make high treaſon ; 2. words of them. ch 


ſelves are not a ſufficient overt- act within the ſtatute af tr. 
25 E. 3. to ſerve an ene of compeſſing the Kings 1 


death. 


And with this agrees that notable caſe of Mr. Pyne in m. 
Croke's. reports, T. 4 Car. (r) the words of which are an 
theſe, * Upon confideration of the precedents of the ſtatutes Wl - 


« of treaſon it was reſolved by the even judges there named, 


; « and ſo certified to his majeſty, that the ſpeaking of the 


< words there mentioned, tbo they were as witked as might & 
be, were not tredfon; for they reſolved, that, unleſs it Ml ine 
« were by ſome particular ſtatute, no words will be treaſon; WM oy 
«for there is no treaſon at this day, (viz. 4 Car. 1.) but fue 

A 


« -by the flatute 'of 25 E. 3: for imagining the death of 


(a } No penalties are to be in- 
this act, unleſs the pro- 


ſecution be within ſix months next 


parliament are not able to make laws de 
of ſufficient force and validity to 
bind the deſcent of the crown : per- 


after the offenſe committed. 
alfo the 4 Ann. cap. 8. and 6 Ann, 
cap. 7. whereby it is made high trea- 
fon to declare by writing or printing, 
that the queen is not lawful or 
rightful queen, or that any other 


perſon bath right to the crown 


See ſons who declare the ſame by preach: 


ing or adviſed ſpeaking incur a we 
mumire ; but no proſecution to be 
— words ſpoken, unleſs information 
given upon oath before a juſtice 
oh peace within three days after, and 
the proſecution be within three 


otherwiſe than according to the acts months after ſuch informatios. 
of ſettlement, or that the kings or {r} Cro. Car. 133. | 


yr F 


« iht 
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« one of the points in that ſtatute; and the words ſpoken 
« there 'can be but evidence to diſcover the corrupt heart of 
« him that pale them; but of themſelves they are not 
« treaſon; neither can any indittment be framed upon them.” 


of Walter Walker, dwelling at the ſign of the crown in 
Cheapfide, who told his little child if he would be quiet, 
he would make him heir of the crown: the other of 


park, which in his abſence was killed by E. 4. huntin 
there, wiſhed it, horns and all, in his belly that counſell 
the king to it; whereas in truth none counſelled him to 
it, but he did'it of himſelf: for theſe words both theſe 


this latter judgment. Yide indictment of treaſon for 


caſe and Southe's caſe ((). $4 | 
Therefore tho this be regularly true, that words alone 
make not treaſon or an overt- act, yet it hath theſe allays 
and exceptions. th, E 
(I.) That words may expound an overt- act to make 
an indictment of treaſon of compaſſing the king's 
which overt- act poſſibly of itſelf may be indifferent 
and unapplicable to ſuch an intent; and therefore in the 
indictment of treaſon. they may be joined with ſuch an 
Me to make the ſame applicable = 2 Fu | 
uch a compaſſing, as may plainly appear by many of the 
precedents there cited a Bros 


&« "zþe king, &c. and the indifiment muſt be framed upon 


Thomas Burdgtt (/), who having a white buck in his 


were attaint of high treaſon, and executed tho Markham 
chief juſtice rather choſe to leave his place, than aſſent to 


reaſonable words, P. 3 H. 4. Rot. 4. & 12. Waltows 
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Baker in his Chronicle, p. 229. tells us of two very hard 4 Black, 


d | "#7 a 2 Com. c. 6. 
* — of treaſon given in the time of E. 4. viz. that —_ 


(2.) That ſome words, that are expreſly menacing te 


death or deſtruction of the king, are a ſufficient overt. act 


{{) See Rapin's hiſtory ſub anno made felony during queen Elizabeth's 
1478. who mentions it 7 the fame life, by 23 Elix. cap. 2. Co, P. C. 
manner; but it appears from the in- p. 6. | 
ditment in Cro. Car. 120. that he t Louth's (not South's) and 
was indicted for calculating the Walton's caſe are Tin. 3 H. A. coram 
king's and pyince's nativity, and de- rege rot. 4. and P. 3 H. 4. coram 


Caring that they would not live rege rot. 12. bauch 8caſe, who 

long; and alſo for publiſhing ſedi- was alſo convieed, of treaſon for © _- 
tious rhimes and altho this ſeandalous words. 183 

was not treaſon, 


and was therefore 4 In Pyne's caſe. e. 
3 P24. 1 ' . ” 5 to P; 
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to cove... hat compaſſing of his death, M. 9 Car, 
. N s caſe in Croke (x), who be ng Iriþ 
Car. 1. at Liſhon in Portugal uſed words, 


« Angle ) if I may come unto bim, and in Aug. 9 Carol 


he came into England for the 1 e Of. 60. * 


vas proved upon his trial by two wi 


his traitorous intent and $2 imagination = his han, was 


declared by theſe words, it was held high treaſon by the 
courſe of the common law, and within the expreſs words 
UN AIR $6. 5r be 398 Ay wag, 
vi an J 0 on ;*yet it is ob. 
* that there 5 ſomewhat a” an 2 Joined 
with it, namely, his coming into Eng whereby it 
ſeems to. be within the former conſideration, "namely, tho 
the coming into England was an act indifferent in itſelf, 
as to the point of treaſon; yet it being laid in the in- 
dictment, that he came to that purpoſe, and that in a 


* meaſure expounded to be ſo by his minatory words, 
e 


words coupled with the act of coming over make his 
over to be. probably for that purpoſe, and ac- 


8 a applicable to that end. 
0 


FP F 
title to the crown, is held high treaſon. M. 5 Fac. 


Lelpert. 197. Blanchflower's caſe, & ibidem Hill. 8 Jac. 


Berisford's caſe. (a). 


Fe Jac. B. R. (a) Jobn Owen alias Collins was in- 


(e Gre. Car. 330. a 8 to that Yelverton and Croke in 


+3} This caſe does by no means. Berizford's cafe differed from the 


„that words alone are a ſuf- other judges ; ſo that none of theſe 


127 3 cient overt · act, for here were not caſes prove, that bare words are an 


only threatning words, but alſo an overt-a& AG dt treaf treaſon within 25 Ed. 1. 
act done in order to put that threat · indeed where any one not only utters 
ning in execution; ſo that, as our + wordsdeclaring his own thoughts, but 
author admits, it comes more pro- endeavours by promiſes of reward or 


perly under the former head; the other arguments to perſuade another 


reſolution therefore in Keljng 13. to kill the king, or the like, this bas 
that words are an overt - act, which been conſtrued an overt · act of trea- 
is founded on this caſe, muſt fall to ſon, becauſe here is ſomething beſides 
the ground. the words, here is an attempt todraw 

{z)- This caſe is likewiſe reported another into the deſigu, and is as 


Gro. Fac. 275. and l. Bulf, 147. but much an overt act as an agreement 


both the caſes quoted ere by our or a conſultation how to effect it. 


author, were acflons for ſcandalous Lord 1 caſe, State Tr. Fol. 


words, and the fingle point in-judg- - 
ment before the court was, whether 4 1 
1 Oe Rte" and eve e 


s caſe, State 
„381. 2 Salk. 631. 


2 ut dicted 


% 
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died of treaſon, for that he, 1 the king's death, 
falfo & malitioſe ſpake theſe words of the king: The king 
Ving excommunicate by the pope may be lawfully depoſed 220 
tilled by any whatſoever, which killing is not nurder; and 


being ded by Henry White, how he durſt utter ſuch 


2 bloody and fearful concluſion, Otven anſwered, The 
, for the king bring 
the Teſs is concluded by the pope being the greater; and it is 


all one as a malefator being convicted by a temporal judge is 


tilivered to execution, 55 the king being convifted by the pope 


other is the execution of the law to this indictment he 


jo not guilty; and it was ruled to be high treaſon = 


Coke Chief juftice and all the coutt; and being found 
guilty he had judgment to be hanged, drawn and quarter- 


ed (5). And here it was faid by the King's attorney (c) | 


upon the evidence, and not denied by the court, i. that 
the ſtatute of 25 E. 3. as to compaſſing the king's death 
was but an affirmance of the common law. 2. That ir 


is treaſon by the laws of all nations; and therefore an 
embaſſador for com the king's death ſhall be 


executed here for treaſon ; bur for other treaſons ſhall be 


remitted into his own country to be tried. 3. That words 


treaſon preſentiy; and therefore it was there ſaid to be 
adjudged in the time of H. 8. in the caſe of the duke 
Bucks, "that theſe words were high treaſon, F the ki 
Jhould arreſt him of high treaſon, he would. ſtab Bim; (with 
caſe de duke "Bucks, 13 H. 8. 11. 3. 12. 4. where there 
ate other words alſo (4);) and in the caſe of mother, 
H. 8. will not take again queen Catherine as bis wife, be. 


of this nature ſpoken de futuro have been re e be 


and of a 2 57 tendency, and ng the death of the king. 
therefore 2 high mildemeanor, yet /e Bacon. | Fa 
unleſs accompanied with ſome cir- , / There was alſo ſomewhat of 
cumſtances to ſhow that they were an overt-a joined with the words ; 
made uſe. of in order t6 perſuade for being told by a monk, that he 
ſomebody to kill the king, cannot ſhould be king, and commanded to 
according to the reſolution in Pyne's obtain the good will of the common- 
caſe amount to an overt-a& of high alty, be was accuſed of giving cer- 

on, for they are not any act at tain robes for that intent: thisduke's 


arid befides might be ſaid by a. caſe was counted hard, and his fte 


bigotted papiſt, in che beight of his is lamented by the reporter. 


lake I git a not 


may be Tawfully Nlaug brered by am whatſoever, for this is 
the execution of the ſupreme ſentence bf the pope, as the 


. (31 Theſe words, tho very wicked r vg or 
im 
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not be kin (4); and in the caſe of Stanley, Temp. H. ). 
That if Pierce Warbeck were. the ſon of E. 4 be.-would 
_ take part with him againſt H. 7. (H). 
And note, that king Jams ad been long excommy. 
nicate by the pope, and that every Maunday Thurſday the 
| pe excommunicates all Calviniſts, &c, and all that ja 
EE DO 5 5 from the pope: Owen was 
28 executed accordingly. Vide Ja, (g) the whole judgment 
and particulars and conſequence * x 
zer 7. Thoſe words, 4 1 6 being ſpoken will not make an 
Com. > overt- act to make good an indictment of compaſling the MM «+ 
Hawk. . King's death if reduced 
x Hawk. + oe. cath ; yet, if they are reduced into writing by Wl la 
P. C. 38. the delinquent either letters or books, and publiſhed (þ), WM co 
Es vill make an overt - act in the writer to e good ſuch 7 
an indictment, if the matters . in them import Wl th 
n Co. P. C. p. m 
Inſtances kind are many in 4 Car. Croke, wi 1 
2 : but I ſhall inſtance e only, in SP) w. 


caſe, 5 17 Fac, B. R. (K). 1 7. 
he Kp erk | dimen rang g 124, 4 
| ton, the maid: of Kent : that he was . accuſed only of 
words as = bu lord Bacon in his words, but of an expreſs agreement 6 
hiſtory of VII. p. 234. were and conſpiracy to bring in Peter Mar. 


theſe} 66 if bing Heory the beck and make him king. : Vote That WH © 
% eighth did not take 8 the lord Bacon, whoſe hiſtory fo here le 
on wife again, be ſhould be deprived of quoted: is the attorney general men. A 
7 big _ __ u — yg in m— — — 
dg. accomplices 
— attainted of treaſon by a par- MOLE: In Pea, er voted in 60 
ticular act of parliament, viz. . 235. an apud writ- « 
25 H.8. cap. 12. upon which lord. = was regen ey in evidence as an 
Cole obſerves, Co. P. C. 14. that they overt-a& of treaſon: the like in the 4 
could not have been attainted caſe of Col. Sidney, State Tr. Pol. III. « 
treaſon within 25 Z. 3. 5. 7. but both thoſe caſes were un · a 
V Lord Bacon in his hiſtory of warrantable; as to the firſt it does 
Henry V VII. p. 134. ers that the not appear there was any judgment, ce 
inal words, for which Stanley for the book ſays it was againſt the 10 
| — — were theſe ; ** That if opinion of many of the judges, and 
& be evas fure, that the young man. the latter was reſolved at a time of 
(Perkin Warbeck) vere bing Ev 2 5 1 when the reſolution of the 
« ward's ſon, be would ntver bear 15 in ſuch an affair ought to be 
* arms againſt bim.“ Upon which t little regarded; that judgment 
| the . 1 makes this W 4 was accordingly reverſed by act of 
This. caſe ſeems ſomeavhat an hard parliament, 1 W. & . 
« caſe, both in re of the conditional, As was Tevyn's caſe, Kelyng 24. 
« and in reed of the other words, for the report ſays, that the people 
te Kc. -u (ſays he) © Some ri. wereexhorted by that book to put the 
ters do put this out of doubt ; for king to death. State Tr. Vol. 2. p. 324. 
te they ſay, that Stanley did expreſily 1 This caſe(which ſeems a very 
4% promiſe | jo aid Perkin, and ſent him hard one) is reported, 2 Rol. Rep. 88, 
«© ſome help NT of And it ap- and is quoted, Cro. Car. ug” 
peaxs by the record ord of Stanley's in- 
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. Williams wrote a book, intitled..Balaaw's Aſs (1), in 
which there were many things reproachful and Con 
to the king, and among 14 that the. ing ſhould die 


anno domini 162 1. and that the realm ſhould be deſtroyed, 
N it was anti- chriſtian and the abomination of deſola- 


ſent it to the king (m); and for this he was indicted and 


attainted and executed for high treaſon, vide Co. P. C. 14. 


e wore, where it is ſaid thus: But if the ſame 


« be ſet in writing by the delinquent himſelf, this is a 
s 75 the ſame. 


« ſufficient. overt-at# within. this ſtatute. * 
law it is, if it be ſet down in writing by any .other by his 
command or direction 


8. If chere be an aſſembli te conſider hon 4 Blacks 


they my Kill te ing this ll mbling is an overt- act to 


: this book he incloſed and ſealed up in a box, and 


119 


vi. page 79. 
an indictment of 1 the king's death, : "Hawk. 
This was 8 caſe (), 26 Elz. and accordingly it * El 


was ruled Decem. 14 Caroli at Newgate in * caſe ob 
Tonge and other confederates (o). 
By my lord Coke's opinion, Co. P. C. 10 — A conſpi- 


* racy to levy war is no treaſon by the ſtatute of 25 E. 3. 


till war be levied;” and 5 2 have been ſeveral * 
ticular and temporary acts, that make the conſpiracy to 
levy war treaſon, as well as compaſſing the king's death. 
And . he ſaith, That it hach been dae g 
2 t conſpiracy to war e 

« Pi not be ſaid — 3 — ar ag} 8 for 
« the compaſſing of the king's death, becauſe the clauſes 
. 9 compaſſing of the king's death, and that of 
4 levying war, are diſtinct clauſes, and declare diſtinct trea- 


« ſons ; and therefore the latter ſhall not be an overt- act 


« to ſerve the former, becauſe this were to confound. ſe. 
veral claſſes or nembra dividentia of high treaſon.” 


© {1) He wrote two books, one cal- which he was indicted; but this 
led Baldam's Aſs, and the other Spe- caſe deſtroys its own authority by 
culum Regale ing too far, for they agreed it to 


{m/ In this caſe was firſt broach- a clear point, that bare words 
ed that famous doctrine, ſeribere ef might amount to treaſon z ſtrange 
agere. The court went ſo far as to 2 of the Katute of 25 


declare it to be their opinion, that 
if this book had been found in his _ Anderſon, pars I. p. 1 


ſtudy, it would have been 4 fuß. ( Lon 172 State The Val: Il. 


dent evidence of the treaſon, for 5. 474. mn 
Be 14 And 
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Ip the conſpiring 
| - kingdom, and ſignifying it to him by letters, is an overt. 
act to maintain an indictment for compaſſing the queen's 
| death: but that the duke's purpoſe to marry the queen 


to contradict that opinion: the words are, Thar che 
& and to have taken ber into their power, and to have ye. 
n multitude of people ;, this being raiſed to the end aforeſaid 


, - 


And yet in the fame book, p. 12. the caſe of the earl 
of Eſer and Southampton, 43 Eliz. are cited, which ſer 


«ſaid earls intended to go to the court where the queen was, 
« moved divers of ber council, and for that end did aſſendl 
'« h, a ſuffictent overt ab for compaſſmg the death of thy 


"queen ;” which ſeems to contradict what is elſewhere 
by him ſaid (p).. 38 | : 


And he that ſhall read the proceeding againſt the 
duke of Norfolk ſet forth at large by Camden Eliz. ſub 
anno 1572. p. 170. 3 will find, that not on: 

with a foreign prince to infade this 


of Scotland, who had formetly laid claim to the crown of 


Eng land, and ſignifying it by letters, and all this done 


ut the conſent of- the queeti of England, was held an 


overt- act to depoſe the queen of Enpland, and to compaſs 


her death; for if the queen of Scots claimed the crown of 
England, he, that married her, muſt be preſumed to 
claim it alſo in her right, which was not conſiſtent with 
the ſafety of the queen of England, and her title to the 


crown; and altho this extending of treaſon (as to this 


point of marriage) by illation and conſequence was 
| )] yet the 1 convict and 155 of treaſon 
nerally upon this indictment, tho there are likewiſe 
2 other crimes charged in the indictment. 
I will therefore ſet down the reſolution of the judges 


: 1663. touching thoſe, that were aſſembled in 7ork/b:re at 
Farley Wood (r), divers of whom were after indicted, and 
attainted of high treaſon for compaſſing the death of the 


id nos ee how this comme? 70 According to lord Gl“ un» 
dicts what is ſaid by lord Cote, p. 14. derftanding of the ſtatute of 25 Ed. 3. 


for here was an expreſs defign to put it was not only hard but illegal, for 


the per/crr of the queen under a force; by that ſtatute no one ought to be 
or proceeded farther than. convicted by inferences or illations. 
deſign, for there was a multitude C. P. C. p. 13. 
aua aſſembled for that end. State —(r/ Kelyng 19. 
Tr, Pol, I. p. 190. . OL ee 


King: 


e S Serge 


2 


r ww c Aaaz ted. 


1's 
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: the reſolution was in theſe words, as I have tran- 


Ted it verbatim out of a MS. of my lord keeper - 


Fridgmay then chief juſtice of the C. B. . wks was pre- 


ſent at the conference, Fuit agree per les juſtices ſur 
rence touchant trum, queux aſſemble eux in Farley or of 


Yorkſhire 1663, que fur rupee e® tnf ee tt 


Hin e riders,” Of prowl fan e 
0. P. C. 14. 


compa n is roy & ceo oppeirt 8 
«Fj 2 conſpire ove forein prince de invader le realm, & 
« prepare pur ceo per overt fait, ceo eft ſufficrent overt-att pur 
« mort le roy: Et ibidem p. 12. . e 
l „„ & daver priſe la reigne 
2 F & @ ceo fine of 
multitude de p cok this being raiſed for the 
8 ata aforeſaid uit eee, overt-att pur compaſſing de 
« mort le roy,” queux 2 caſes ſont expreſſe contrary al primer. 
 Fuit aux? agree, que fi un overt-att ſoit lay en le endite- 
ment, & le proof oft dun autre overt-at# de meſme le kinde, 
ou ſpecie? de treaſon, ceo oft aſſets bone evidence. 
I muſt confeſs, that I could never aſſent to this laſt 
part of the reſolution : tho I know it was fo practiſed in 
criminal caſes in the ſtar-chamber, for I have alwa — 


thou cht, 1. That the overt- act is an eſſential ; 
indictment, 2. As it muſt be laid, ſoit m * 


ed (t.); for otherwiſe, if another act than what is laid 


mould be Mieke, the Proves would never be provi | | 


" {7 her img 8 


ded; that no evidence ſhall by 


— Bs 


this point is put out of all doubt by cxpreſaly laid in the indictment. - 
1H. 3. cap. 3. . 8. * en 


is counties however — overt-· act, which is not 


Z 
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ed to make his defenſe. |. 9. That more overt-acts than 

one may be laid in an indictment, and then the proof of 
any of them ſo laid, being in law ſufficient overt- acu, 
maintains the indictment. 4. That if any overt-act be 
ſufficiently laid in the indictment, and proved, any other 
overt-· acts may be given in evidence to aggravate the 


- 


crime and render it more probable, . _ | 
This reſolution; as to the point of compaſſing the 


king's death, being the latter and of great weight, and 
more than twice practiſed (u), ought to out-weigh the 


opinion before cited, and with this 


the reſolution 


of 423 E. Meer 298. b. in Dr. Stories caſe, who conſpir. 


% 


ed with a foreign prince to invade this realm; it was ad- 


| judged an overt-· act to make good an indictment of com. 


7. the queen's death (. Vide Anderſon's Reports 
lacito 154. which was the caſe of Arden and Somerville 
and others, who conſpired the death of queen Elizabeib, 
reſolved by all the juſtices, that a meeting together of 


theſe accomplices to conſult touching the manner of ef. 


fecting it was an overt-a& to prove it, as well as Somer- 
villes buying of a dagger actually to have executed it. 
Anden ſan s Rep. Pars I. p. 1. 
And yet this difference ſeems: to me agreeable to law, 
and recanciles in ſome meaſure both reſolutionss. 


— An aſſembly to levy war 


againſt the king, either to de- 


Pear reſtrain, or enforce him to any act, or to come to 
his preſence to remove his counſellors or miniſters, or to 
fight againſt the king's lieutenant or military commiſſionate 


es > in Wa, 4 

- (u) But yet it does by no means 
follow from thence, that this reſolu 
tion is right as to this point any more 
than as to the other reſolved at the 
ſame time, which yet our author 
thinks to be wrong; were it a point 
of common law the repeated reſolu- 
tions, of the- judges is the only way 
to know what the law is; but where 
the queſtion ariſes upon an act of 
parliament, that is to be the rule for 
courts of juſtice to go by, of which 
they are to judge according to their 
own reaſon and underſtanding, and 
are not in ſuch; caſe tied down by 
former determinations any farther 
than the reaſons or arguments there- 
of appear concluſive, for judicandum 


legibus non-exemplis. Co. P. C. in 
2 A bare Pace to levy 
war is certainly not t „ and 
s ſo adjudged in the caſe of Sir 
ohn Friend; but if it appears upon 
evidence, that the deſign was to kill 


the king, or depoſe him or impriſon 
him, or put any Gree 6a him, and 


the levying war was only the way or 
method made uſe of to effect that 
deſign, then it will be an overt · act 
of - yr qr + the death of the king ; 
and this is the diſtinction taken by 
lord chief juſtice Holt in Sir Job 


Friend's caſe, State Tr. Vel. IV. p. 


613, 614. 
(x) See 2 Fent. 31s. 


\ 
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Hut ſuch a levying of war may in proceſs, of time. riſe 
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is an overt- act proving the r 
t 


death of the king; for ſuch a war is directed 
| ſon of the king, and he, that deſigns to fi 
ainſt the king, cannot but know, at leaſt, it muſt 

zard his lifes © 

ſome others. 


3 


_ 
- 


But if it be a levying of a war-againſt the king merely 


by interpretation and conſtruction of law, as that of Bur- 
m (, and others, to pull down all encloſures, and that 
of the apprentices. in London lately, to pull down all 
bawdy-houſes (z), de quibus infra, this ſeems not to be 


an evidence of an overt- act to prove compaſſing the king's 


death, when it is ſo diſcloſed upon the proof, or if it be 


ſo particularly laid in the indictment; tho prima facie if 
i be barely laid as a levying var againſt the king in the 


indictment, it is a good. overt- act to ſerve. an indictment 


of compaſſing the king's death, till upon evidence it ſhall 


be diſcloſed to be only to the r and ſo 
only an interpretative or co ive levying of war. 


And Burton's:caſe 39 Eliz. ſeems to intimate as much, 


becauſe they took him to be indictable only upon the ſta- 
tute of 13 Eliz. cap. 1. for conſpiring to levy. war againſt 
the queen, whereas if this had been an overt-a& to prove 


the compaſſing of the death of the king, the fact had 


been treaſon within 25 E. 3. as ſurely it would have been, 
if he had conſpired to have raiſed a war directly againſt 
the king or his forces, and aſſembled people for that 
purpoſe, tho no actual war had been cauſed by him. 


into a direct war againſt the king; as if the king ſend his 
forces to ſuppreſs and they fight the king's forces z 
and then it may be an overt- act to prove the compaſſing 
of the king's deatn. JA lie n 1 
And thus far of compaſſing the krng's death: 
Something I ſhall add touching the compaſſing of the 
death of the queen, or prince, wherein I ſhall firſt con- 
ſider, what ſhall be ſaid tbe gucen, or their eldeſt ſon with- 
in this act. 2. What a compaſling of their death. | 


(7) F. G 1. ( El. 1 
1. A 


uch was the caſe of the earl of Eſer and 
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Ibero cauſd adullerii, becauſe adultery by the kit 


he bear 


5 nl.) by whom the 


310 the caſe ofqueth Lan- Balbn. (3) in the caſe — 


HIBTORIA 2 oo 


I. A queen dowager — ueen after the death 
of ter huſband; nts not a — * within i this act, for tho 
e of queen, and hath many prerogative 
anſwering the dignity of her perſon, yet yes” the is not (bj 
queen) or, as the Ihe parts of the act expreſs it, (bi 
companion) it muſt be the queen conſort, the King's wife, 
wr during the marriage between them. 

2. The queen divorced” from the king a vinculo matri. 
" molds, as for cauſe of conſanguinity, is not a queen with- 


in this act, tho the King be Hing: this was the cafe of 


Katharine, who was firſt married to prince Arthur, 
and by him, as was ſaid, 9 and after his 
death married to 8 (afterward King Hen 

had ifſuc Mary, . queen 

aries — and afterwards after twenty years marriage 

vorced cauſd affinitatis, which divorce was con- 
firmed in the parlament 25 H. 8. cap: 2. 

This was alſo the caſe of his ſecond wife Get 

who was alſo divorced 4 binculn, and that divorce con- 


e 8: tap. 7. which neverthe- 
leſs was again tepedled in by the ſtatute of 35 H. 8. 


tap. 1. and in effect wholly by the ſtatute of 1 EZ c 4 4 
and yet there is one clauſe obfervable in the act of 


28 HF. g. that treaſons committed againſt queen Arne, or 


the lady Eliaabetb her daughter, mefne between the mar- 


and that divorce were puniſhable, altho the divorce 


made a nullity of the marriage; and therefore there is 2 


ſpecial clauſe to pardon all ſuch treaſons, fo that the re- 


treuſons commited 
| . a divorce 4 


& 
Sing 


is high treaſon in her, and ſo the caſe of 4 divore 


not well come in queſtion, for ſhe Walt b eee for 
treaſon. P. 28 H. en Rr (4). 33 H. 8. cap. 21. 


(Y. Co. F. C. p. 9. 


2 
1 


II. Ou 


tion ef the divoree, and ſeparation to diffolve the mar- 
klage ab inilio, vas not roi ſafficient to us 


thoſe treafons; without a —— pardon e 
againſt th 


r eQyfr.- RF 
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II. On lour itz eigne & heir. 

At common law compaſſing the death of any of as 
kiog's children, and declaring it by overt-a&t was taken 
to be treaſon, Britton, ubi ſupra ; but by this act it is re- 
ſtrained to the eldeſt ſon and heir. 

1. The #ldeft fon and heir extends not to a collateral heir, 
tho declared heir a 1 to the crown, unleſs there be 
a ſpecial proviſion for that W by act of parliament: 
thus Roger Mortimer 11 Richard «fu of York 
39M. 6. abs oh le Pools bangers 3- and Henry mar- 
quis of Exeter tempore H. 8. were declared heirs ap 
of the crown ; yet compaſſing any of their deaths in the 

s life-time was not treaſon within chis act. Co. 


P. C. 8, 9 
e m— ww 
liament of 39 H. 6. when Richard duke of York made 
[a claim to the crown, and it was enacted, that H. 6. 
ould hold the crown during his life, and that Richard 
duke of York ſhould ſucceed him, Rot. Parl. 39 H. 6. 
1. 24. it is ſpecially enacted, n N 
paſs or imagine rr 
1 it ſhall be high treaſon; which had 
not been ſo, unleſs it had been ſpecially enacted. T> 
2. The king takes wife, and ye omg two ſons, - 
the eldeſt dies, the wife dies, he takes a ſecond wife ; | 
this ſecond ſon, 3 


Edward III. had iſſue the Black Prince, who 
125 Richard of Burdeaux afterwards king Richard II. 
1s eldeſt grandchild, tho he were not, in the life of his. 
hes the Black Prince, the king's eldeſt fon within this 
. ther being dead in the life of Edward III. 
conſiderable whether prince Richard be 

the k kin s eldeſt ſon within this ſtatute, and the compaſ- 
lng of his death be high treaſon; for he is heir apparent 
cannot be deveſted by any 


r e wes Bae Wen che Black 
1 ius & heredum ſuorum regum Angliæ f. 
primogenitis, 


bhp | 
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primogenitis, altho the king's eldeſt daughter be not 
ducheſs'of Cornwall, * not filius, yet, (contrary to 

- - the opinion delivered in the prince's caſe 8 Co. Rep. 30. a, 

H. 8. after the death of his brother prince Arthur, and 

our late king Charles, after the death of his eldeſt brother 

prince Henry, were dukes of Cornwall in the life of their 

4 — the latter appears expreſsly by the ſtatute of 

21 Fac. cap. 29. wherein it is ſo declared by judgment of 

parliament ; and Richard of Burdeaux was alſo duke of 

Cerntuall after the death of his father the Black Prince, 

and comes in the catalogue of dukes of Cornwall in the 

collection of Vincent and Mills of the nobility of England; 

and had the revenues thereunto belonging, as appears 
undeniably. Rot. Parl. 51 E. 3. n. 65: vp 

But it ſeems it was not by virtue of that limitation in 

the grant to the Black Prince, but by a new ſpecial crea- 

tion; for Rot. Parl. 50 E. 3. u. 50. the commons peti- 
tion, that he might be created duke of Cornwall, earl of 

Cbeſter, and prince of Wales; the king declined the do- 

ing of it at their requeſt, as being a thing p only 
for the king to do his pleaſure therein: the truth is, the 
king had done it before the requeſt made, viz. Rot. Cart, 
47, 48 C 49 E. 3. u. 10. the words of the charter 
« Ex confilio & _— prelatorum, ducum, comitum 
„ baronum, ipſum Ricardum principem Walliz, ducem 
. * Cornubiz, & comitem Ceſtriæ fecimus & creavimus,” 
and grants him the poſſeſſions thereunto belonging, which 
he accordingly enjoyed: vide Rot. Parl. 51 E. 3. n. 9. 
and obſerve a certain eſtate is limited by the patent of 
creation for life; or otherwiſe, it ſeems, it was thought 
fit to leave it to the conſtruction of law, whether he had 
it purely by new creation, or by the conſtruction of the 
charter 11 E. 2. to the Black Prince. by TE, 
This caſe therefore touching conſpiring the death of 
ſuch a prince, as Richard of Burdeaux then was, tho it 
may be probable to be treaſon within the intent of this 
act, is fitteſt to be firſt decided by parliament according 
to the caution uſed in the ſtatute of 25 E. | 


# 


3. If the king of England hath two ut HANS and 


no ſon, the eldeſt daughter is not within the words or in- 
e | | tent 
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tent of the king's eldeft ſon within this clauſe, for a ſon 


may be after born; but ſeveral ſtatutes have made tem- 
porary proviſions in this caſe : vide the ſtatutes of 25 H. 8. 
tap. 22. 28 H. 8. cap. 7. Fa r 

It is true the implication of Co. P. C. p. 9. where it is 
ſaid, 1f the beir apparent be collateral heir apparent, be 


« is not within this flatute, until it be declared by parlia- 


a ment,” implies that the lineal heir, male or female, is 
within this ſtatute. JED 
But the implication of the ſtatute itſelf is againſt it, 
becauſe this act almoſt in the ſame breath takes notice of 
the king's eldeſt daughter upon another rank of treaſon, 
namely-defiling her; and it is not ſafe to extend this act 
by conſtruction. 5 neten 
The ſecond daughter, living the firſt, is certainly not 
within this law, becauſe not immediately inheritable to 
the crown. | of . 
Vet by the ſtatute of 25 H. 8. cap. 22. which was but 
temporary, proviſion is made, that if any thing ſhould 


be written or done to the peril, ſlander or diſheriſon of 
any of the iſſues and heirs een him and queen Aune, 


the fame ſhould be treaſon. 


u 


Thus far touching the perſons of the queen or prince. Kelyng. x. 
Now what ſhall be ſaid a compaſſing of their death, 12. :3. pl. 


or an overt- act to prove the ſame : what ſhall be faid a a 


compaſſing of 'the king's death, hath been at large de- 
clared, much whereof may be applied to the queen or 
prince, but not univerſally ; for the king is above the 


coercion of. the law, tho his actions are not exempted 
from the direction of the law in many caſes ; but the 


queen and prince are ſubjects of the king, and ſub. 
xs to the laws; whence it comes to paſs, that there 
are certain overt - acts manifeſting, compaſſing the king's 
death, which are ſpecifical and appropriate to the king 
and his ſovereign power and royal dignity, which are not 
applicable to the queen or prince. 1 
If a man compaſs to impriſon the king, tho it be co- 
lourably done by proceſs of law, it is a compaſſing of the 
king's death within this act, as hath been ſhewn. n. 
But if the queen or prince commit a miſdemeanor of 
ſuch a nature, as is a contempt againſt the king's laws, 


to 


c 


without danger of 
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to which: impriſonment is proper, as in caſe of treaſon, 
felony, reſcue, they ma be impriſoned by. proceſs of lay 

treaſon: thus was the ſon of Henry IV. 
committed byGaſcoign chief juſtice for reſcuing a priſoner 
from the bar; and ſeveral acts of attainder of treaſon 
have paſſed in parliament againſt ſome queen-conſorrs, as 


appears by 28 H. 8. cap. 7. 33 H.8. cap. 21. againſt queen 


Catharine Howard. Rot. Parl. 5 H. 5. u. 11. 


Again, to compaſs to depoſe the king is treaſon, but 
to compaſs a divorce between the king and queen by the 
king's commiſſion by due proceſs of law was no 
as appears in the proceſs — the archbiſhop of Canter. 


1 bury, whereupon L Catharine, and afterwards queen 


Anne were divorc 
Ihe compaſſing therefore of the death of the queen or 


prince, which is treaſon within this act, is where a man 


—_— on roceſs of law expreſsly compaſſeth the 
ee. 1 


E. - — for treaſon in compaſſing 8 


the king, queen, or prince; and becauſe. the next tres. 
ſon dec namely the violation of the king's wife, the 
king's eldeſt ſon's wife, the king's eldeſt daughter, hath 


not ee eee it, I hall cloſe this chp 
ter with it. 


1. The violating the kin ing's companion, that is the king's 
. the queen * huſband being now living; 
reel 
P. 28 H. 8. 33 H. 8. cap. 21. Ca. P. C. p. . 

2. The wi ms of the kings die fen-ou hair, a princeſs 
conſort, during the coverture berween them; and 


| if ſhe conſent, it is treaſon in her. 
Ar g's eldeſt dau 
2 


ter not married : this extends to 
ond daughter, the eldeſt being dead ; for ſhe is now 
eldeſt, and, for want of iſſue male, inheritable to the 
crown; but at common law this treaſon extended to any 
of the daughters. Britton, cap. 22. f. 71. It extends to 
an eldeſt daughter, tho there be ſons; and guære, whe- 
ther to an eldeſt daughter, that hath been married, and is 


now a widow, nient marry may be conſtrued either way; 


uam i e one to Wan 
tet, 
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eldeſt daughter, being within 
law, the violation her. is 
within the words; and yet the vio 


| Res (ed GOND of hos Ginkes mee Wh. 


within this act, as is before obſerved ; | 

ter of the king's eldeſt daughter, after her mother's 

dea 1 

dfather being living, for grandſon, who is heir 

regen of th crown, is of more confdraton than the 
ughter 


of a A who cannot be heir apparent, 


becauſe a ſon may be born 


Quere, Whether violating the eldeſt daughter, after 


the death of the king her father, be treaſon within this 


act, where a ſon ſucceeds to the crown: it ſeems not, for 


the relation is ceaſed (c). i 2; | 
And thus far for the two firſt branches of high tieaſon. 


Wager „ eldeſt fon and the eldeſt daughter of 
Robby erp ade ſuch a queen' is likewiſe it. 


that a queen regent is a king within Co. F. Cp. 8. 
this aQ, it follows of courſe that the 4706 


2 ; 
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£298 4.2 CHAP. XIV. 


* x 


x 5 | Concerning vying of 1 war ee, the ting. | 
See Foſ- Þ "HE. jus x Jai, both military wi eivil, is one + ks 
= r ara e and therefore no man can levy war 


this kingdom without the king's commiſſion. Co. 
Treaſon P. 0. p. 9. See the ſtatute, or rather proclamarion (a) 
bac die defenſione portandi arma, wherein. it is recited by the 
1 Hawk. King, that the prelates, earls, barons, and commonalty 
n illoeque aſembles bs _—_ fur ceft beſoigne nous  eiont dit, 
Treaſon, ge 4 nous appent & ae nous par notre royal ſcignorie defen- 
and Kel- 95 fortment des armes, & de tout autre force contre noſtre 
* Pecs, a touts les foitæ, que nous plerra (5; and hence it is 
High in all declarations and indictments touching things done 
rao. againſt the peace; the concluſion goes contra pacem domini 


and i. Bur. 

6⁴ͤ to 652. regis. | 
It is true; there te hows great diſputes in this Ling: 
dom touching the difpofition of the militia of this ki 
dom, which are now all ſettled, and declared to be the 
right of the crown by the ſtatutes of 13 Cor. 2. cap: 6. | 
and 13 & 14 Car. 2. cap. 3. 

Now as to this'clauſe of high treaſon, Ou 1 Bome levy 

e countre noſtre ſeigneur le roy en ſon realme. 

4 make a t l vichin . eee 
there muſt be three things concurring. - 


te a. * — <, 


* * - 2 » : 


I. It Rt be a l of war. 
IT. It muſt be 12 6 of war eint the king. 


III. It muſt be N of war hr the king in bi 
realm. 


I. For the firſt” of theſe, the at faith levy guerre ; 
what ſhall be ſaid a levying of war, is in truth a queſtion 


{a} In the ſeventh year of BdwardT. mation againſt coming armed to the 
This ſtatute is only a proof of | parliament. Yide Rot. Parl. 25 2. 3. 


* * of 
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vf fact, and requires circumſtances to give it that 


deriomination, which may be difficult to enumerate or to 
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define ; and Commonly i CAN agents ao F 


* arraiati. 
where people are aſſembled in great numbers armed 
en weapons 


enſive, or weapons of war, if they march 
thus armed in a body, if they have choſen commanders 
or officers, if they march cum vexillis explicatis or with 
drums or trumpets, and the like; whether the 


of their numbers, and their continuance together doing | 


theſe acts may not amount to more 2 arraiati, map 
be conſiderable, -  - 
But a bare conſpiracy or -ookfultatinns of perſons to 


levy a war, and r weapons for that purpoſe; 


this, tho it may in ſome caſes amount to an overt- act of 
compaſſing the s death, yet it is not a lev; — 
war within this c Ber en e 


have been many temporary acts of —— — 42 


ſuch a conſpiracy to leyy war treaſon during the life of 


the prince, as 13 Eliz. cap. 1. 13 Cr. 2. cap. 1 


others. Vide accordant Co. P. C. p. 10. 


in, the actual aſſembling of many rioters in great Kelyng. 


| rs to do unlawful acts if it be not modo  guerrino or 75: 
in; ive bal as if they have no military arms, nor march 


or continue together in the poſture of war, may make a 

ag riot, ire bo et doth not always amount to a levying of 
ute 3 & 4 E. 6. cap. 5, 1 Mar. cap. 12. (c 

"I = to the ſecond ; the ſtatute faith,” (againſt us). to 


make it therefore treaſon, it mult be a levying of war 


againſt the King: otherwiſe, tho it be more guerrino, and 

a levying of war, it is not treaſon. 1. Therefore if it be 
upon a private 22 as many times it happened be. 
tween lords marc tho it be vexillis explicatis, it ſeems 


no levying of war againſt the King. 2. If it be only upon 
a private and . deſign, as to pull down the in- 


cloſure of ſuch a particular common, it is no levying of 
ainſt the King, Co. P. C. p. 9 3- But a war levied 
— the king is of two ſorts, 1 "Exrefely and directly, 
as raiſing war againſt the king or his general and forces, 
or to ſurpriſe or injure the king's perion, or to * 


2 See alſo 1 Geo. I. cap. 5, 


K 2 | him, 


HISTORIA PLACITORUM CORON ZE. 


any ef his minifters or counſellors;: and the like. 2. In. 
2 terpretativehy and conſtructively, as when a war is levied 
_ Com... to throw down incloſures generally, or to inhanſe ſervants 
| wagn, or to alter religion eſtabliſhed by law; and many 
inftancey of like nature-mighe be given this hath been 
_ reſolved to be a war Te ng; 
this clauſe; * to levy ſuch, 2 war is 
treaſon, tho not within the at of 25 E. 3. yet by divers 
| temporary acts of parliament, as 13 Elz. during the 
 quean'oliſe, 1; Car. 2. during our king's life. Cs. P. C.p.10. 
The firſt EE ig that I find of this interpretative 

' eyying of war, is a refolution cited by my lord Cate, 
F. Cg. 20: in the time of He VIII. for inhanfing fer- 
E eee, ee 
S 10. (d) for railing an armed force 
NS Ing | this is now ſettled by 
theic inftances, and ſome of the like kind hereafter men- 
tioned; the againſt Burton and his companions 
Van not the ſtatute of 25 E. 3. which required, that 
in new caſes the parliament ſhould be firft con z but 
the ſtatute of 23 Elia. for to . 
not that 9 confulting the parhament 
and therefore ſcems to leave a latitude to 


in point, n the words of 25 E. 5 
tho they may ſeem. to have a * 


to the wiſdom of the 


learning, which I ſhall fle, tho — 
r n 8 


hs (4) pk. 2. Wilſon 3G #5 | 
7 * A con- 


him, or 10 go to his preſencr to enforce him to remove 


and treaſon within 


_ — yaw as _—_—— als” Ls ad 4 


SS - „ 


* 


„rr I”. a” Yor = 


pan, © P. C. 5 9. e e. 
limited to continue 


. Qt 


the ſtatute of Labourers, or for 
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Y r or to levy war is not 4 
W ws bees D 42 4h 


above-mentioned, 338 
the life of the king 
ally enacted, cha och compa 
treaſon ; which needed not 


levy war hall b 


cloſures, and to gait arms ut the lord 
to arm themſelves for that p — 2 P. C. 
4 iy upon the 


13 Eks. cap. 1. wheteby confpi to wat i 
treaſor n. | FF 0 35.4 * ww 


or 66 remve coutiſellors, or againſt any 


agaimſt the Ri 


* 4K 
tve mall N put i 
by Wee wines eee . w_ 
er laws, er thar ſhall witfol an hour after procla- 
I . or after that ſhall in a forcible” man- 


7 men levy bra dv lier evan ins. 5 


particular perſons out of priſon, wherein they are lawfully | 
+) Go. b. Cs Kelyng, p. 19. 


K 3 impriſoned, 


rey : beer of 1iucituds ef uses Wilſon, 
pull down « þ — this is not a lerying of 365. 


HISTORIA” PLACIrORUM ORON A. 
imptiſdned, unleſs e as are impriſoned for treaſon ; 
this upon advice of the judges upon a ſpecial verdict 
jor at be Oli Bailey 8 ru od not to be high treaſon, 
but only a great riot 1568. but if it were to break priſons, 
'4 _ perſons generally out of uns. this is treaſon. 
| . e 
bere was a 13 1 7 N Old -Boily; 

anno 20 Car. II. , that A. B. and C. with divers per- 
ſons ta the number of an hundred aſſembled themſelyes 
modo guerrino to pull down bawdy-houſes, and that they 
marched. with a flag upon a ſtaff, and Neapons, and pul- 
led down certain houſes in proſecution of their conſpiracy; 
this by all the judges aſſembled, MLS) 00x wor Was 
 ruled.to be leyying of war, and {o; high treaſon within 
this — . and accordingly. they were executed. 

But che reaſon that made the doubt to him that doubt- 
ed it, was 1. Becauſe it — — an 3 company of 
apprentices, among w at cuſtom of pulling down 
| — 9 . had long obtained, and therefore was 
fled by, officers, and not puniſhed as * 

1 — e the Ending to pull down bawdy-houſes, mi 


e ee be parry byte or.. three particular ba 
huouſes, and the indefinite expreſſion ſhauld not in . 


.- com or grain; or-if 


Jus, aiſed accordingly and do 


bog 0s be conſtrued either univerſally, or generally. 

by uſe the ſtatute of 1 Mar. cap. x2..thor h now diſ- 
pt kr males aſſemblies of above twelve. perſons 

and of as high a nature only felony, and that not with- 

out a continuancę together an hour after proclamation 

made; a8 namely | an aſſembly to pull down bawdy- 

„burn mills or bays, or to abate the rents of any 


- no lands or N or the price of victuals, 
* y perſon hall ring a bel), beat 2 


" Hom ame and thereby raiſe above the 


number of twelye for 8 4 8. es aforeſaid, which are 
and diſſolve not with- 


In an hour after veg or « that . ſhall convey 
money, harneſs, artillery, it is enacted to be felony; and 
if any above the number of two, and under twelve, do 


n with . hs arms nn. ang of their own 


6 2 nau, p 70, Ee. wy This was our author himſelf, Vide 
Kas, 757 | 
15 authority 


ö tt TD eee, re 


le 
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to kill any of the queen's ſubjects, to dig up 


| _ Bake: —— of park, r pull down any 
4 


ſe, mill, or burn any ſtack of corn, or abate rents 


of manors, lands or tenements, or price of corn or 


victual, and do not depart within an hour after proela- 
mation, and continue to attempt to do or put in ure any 
of the things above-mentioned, Ar en Yours 


b 


And the ſtatute" of 3 & 4 E. 6. cap. 53. is to the ſame 


purpoſe, only if the number of forty, or above, come 
e to 4 ſuch acts as before, or any other feloniond; | 
rebelli 


ious or traitorous acts, and continue at, ages "wo 


hours, it is made high treaſon (. 


But the greater opinion obtained, as it was ft; 
and theſe apprentices had judgment, and 3 them 
were executed, as for high treaſon. 

- Yer; this uſe may be made of Web cb 1. That , 


_ _ be ſeveral riots of a great and notorious _ 36s. 


— wy amount not to high treaſon. 2. But 
thoſe and attempts poſſibly might not be general 


might be directed only to ſome particular inſtances, as 
for the purpoſe, nor 20 pu ull down all houſes or mills, — | 


ſome cin ones, which they thought offenſive to them; 
nor to abate the rents of — , but of ſome particu- 
lar manor, whereof they were tenants; nor to make a 
general abatement of the prices of victuals or corn, but 
in ſome particular market, or within ſome precinct; and 
ſo croſſeth not the general learning before given of coti- 
ſtructive treaſon. g. It ſeems by — act alſo, they did 
not take the bare aſſembly to that intent to be a ſufficient 
overt· act of levying of war; that was but an attem 
and putting in ure, unleſs they had actually begun 


execution of that intention, going about, prackiüng or 


putting in ure; for this act uts a difference we, 
the ſame and the doi 

In the parliament o — I. now princed in Mr. Ryley 
p. 75. it appears there aroſe a quarrel between the 
earls of Gloucefter and Heref, —— great lords marchers; 


and * divers of 24 earl of: Cloucefters party with 


1 | {b) See alſo 1 Geo. I. cap. 5, 


K 4 | his 


135 


. 
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3. and the 
it fait par le 
falowent, 


faire fine & ranſem a 


een 
ings eee (ke the buſineſs into cxamuna- 
„ne felony, 
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TR? 
4 


12 U 0 $53 


(i) Nu f H. 26. E. 3. coram of 
Rot. 30. Rex. Hale. 


John ; al 
* 1Þ | 
eren den by force, and detain- 1 
4 paid fines for their ut 
Boleghe others, and for Fer which ke war 
at and enormous riots, miſde- (+) Co. P, C. p. 10. 


1 


as 
dlanſe ſeems to be in reſpect of that judgment of treaſon 
33 inſt Sir Jobn Gerberge, Trin. 21 E. 3. Rot. 23. 


| _ is in pee 


bal, 


not, were traitors, whether t 
dclamation or not; but thoſe, that ſuddenly to 
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before 9 urn which Judg, 
ow: A Moore's Rep. n. 8 i the excl 
: and — — 
— 65 high ſteward, whereupon it was reſolved 


by che juſtees, 1. That when the queen ſent the lord 


keeper.of the feal (m) to him, commanding; him to 
NN 


| "mag refuſed to come, and continued the arms and arm- 


perſons in his houſe, that was treaſon. 2. That when 
ent with a troop of captains and others from his 
houſę into the ci K of the 


citizens in defenſe of his life, and to go with him to the 
. queer's.court to bring him into the queen's reſence with 


à ſtrong hand, ſo that he might be po enough to 


— certain of his enemies, that were attendant on the 


queen, this was high treaſon, becauſe it tends to a force 


do be done upon the queen, and a reſtraint of her iba 
| houſe; and the fact in Landon was actual rebellion, tha 


he intended no hurt to the perſon of the queen. 3. That 
the adherence of the carl of Southampton to the earl of 


Eſer in London, tho he did not know of any other pur- 
| bee He which« the — of Eſſex 


certain ſervants of the queen, was treaſon in 
auſe it was a rebellion in the earl of Eſer. 
45 pu! — all they, chat went with the earl of Eſer from 
Eſſer-houſe to London, Rr 2 
upon 


him in wer and departed upon the proclamation made, 
were within — to be pardoned: there were 
other points rem 
whereof. hereafter 

The whole hiſtory of Eſer his treaſon and the: pro- 
ceeding thereupon is ſet forth at large by Camden anno 
44 ELA. p. 604. & ſequentibus, wherein the charge of his 
indictment Prove PDEs that he and his „ 


(1 b b eee ee 


5 2 : | 
"S334 } had n 


r e e 5 as 


4 WH WW - SS BW. oc 


« 
— 4 - * 


arrayes 4 Arty nh wan af 


had conſpired to deprive heads her crown and life 


conſulted to ſurprize the queen in the court and 
that they had broken out . into open rebellion by impri- 
ſoning the counſellors of the realm, — | 
to rebellion by tales and fictions, by aſl; 
the quren's faithful: ſubjects in the — — 
the houſe againſt the :queen's forces lo that the grem 
part of the indictment was compaſſinꝑ the queen's death, 
and the reſt of the charge were the overt. acts, which was 
treaſon within the ſtatute of 25 E. 3. ene. 
Coke agrees, P. C. p. 142. 
If divers perſons levy war againſt the king, and others 
bring them relief of victuals pra timore mortts, & wreteſſes 
runt quam. citd potuerunt, this was adjudged not to be a 
of war, becauſe pro timore mortis ; qu.ere, if the 
fame ie be in cafe of inarching withithem in theit-coms 
for fear of death. Co. P. C. p. 10. vide ſup. cn. 8. 
Nach 27 F. 3. Not. 101. _—_ coram rege. i b 
fuerunt ad denarios recipiendos & fmiliter coatti juraverint, 
dimittuntur per curiam per manucaptionem, quia. fic in perſa- 
nis ipſorum nibil mali reperitur, in caſe of a riot, not 
unli r Maar Ns PR Rat e indidted of | 
Win GH Jon 183 
Kot. Par. 17 R. 2. 1. 20. u . 
7 Glouc —— that 7. 
Lalbut and others his adherents by confederacy between 


them fauxment conſpirerent pur tuer les dits ducs uncies l: 


rey & autres perſones grandi de realne, & pur accomplyer le 
walice ſuſdit le dit Thomas & les autres miſtrent tout lour 
payar, come notoirement et conus, & le dit Thomas ad en 
grand party: conſeſſe, en anientiſment des ęſtats & de lays-le 
veſtre realme, & ſur ceo. firent divers gents lever armes, & 
les. congregations a tres 
grand & ers parties en les countie de 
Ceftre, and pray 4 it e be declared in this par lia- 
ment the nature, pain and judgment of this none 
r aw wt; was thus by 9 22 i 
Ad avys au rey & a les ſeigniors de e par en 
*- droit & meſme 1 Bille = Thomas Talbot, gue 1 
e natter contenus en la dite bill eſt overt & haut treaſon, 
1 touche la perſon du roy & tout ſon W & 4 f 

on 


7 


tt fone rey & canes bs gere uſdts ac 
thereupon writs 


. e e, Bot . Aa 


of lords i is not a concluſte or a 


a * conſpiracy to 


Perk. . rn 
I e e Park 4 


1 
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. and 


to the ſheriffs 


; and-was committed to the Tower, Lud. 
came for his — „ Halte 
But this declaration being only 


to king wi 


3 — eee 
——— * 


= 


{nd ade Sir — Gall re with- 


in the realm of Envland, after the 
the (6d preview — the of 


are declared 
N 2 9992 fit. | 

42 {p} This is not to be found a- 
"el Thy der ws vo: — mopg be records. 


1 | . 


r wo & +- 


- %- V2 - _ - =&@ IS :s FT rw ry 


- * 85s * ws 


2 of — 


. 


RT the judges it was 


e 


euchariſt and penance, ex 
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1. 16. between Robert yoga and Philip Lingdon and 
dehers, H. 26 E. 3. Rot. 30 Fitzwauter's caſe (40. 
All 0 which, Ae omar — _— and done 
more 1 i vate cular quarrels, 
not much oy ages 3 the earls of Gloweefter #nd 
Hereford, did not amount to hig 1 
riots; or, if death enſued, — as the caſe required. 
But going in a warlike manner with drums and arms to 
ſurprize the archbi of Canterbury, who was a privy 
counſellor, it being with drums and a multitude (as the 


indictment was) to the number of three hundred 


eee ring. e and the 
offenders had judgment accordingly; and at the ſame 
that the break - 
ing of priſon, where traitors were durance, and cauſ- 
ing them. to eſcape was treaſon, altho the parties did not 


know that there were any an roy here upon th voy 
1 H. 6.5. „. and fo to break a priſon w felons 

whereby they 
be 


eſcape; is felony A knowing — to 
for ſuch offenſe. P. 16 Car. Croke. Tho- 


nas Benſted's caſe (r). 


The cafe of Sir" obs Ole. for levying of war a 

the king is entered Not. Parl. g H. g. u. rt. 

The twenty-fifth of — area 1413, 
Gas archbiſhop of Canter gue by bin: ſen- 
tence definitive deelared Sir — Ge 
an heretic, — gelar of he bicrantenr ef hr 
es 


him, 
um eu. nunc ranguam beveticum fudicio ſærmam (/. 
Hall. 1 H. 5. Rot. 5. inter placefe regis, Middleſex, there 
an incitmenc again un nnen 


re and carried them 8 


numbor of one hundred were — Sir u but 


2 
Ben 


* 
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of xr. and torminr.of Londen and dien returned 


a bench to this effe&t;(t) © 3 1 
AQuod Fohannes Oldecaſtell de Cuhng in com- Kane 


« «chivaler, & aliilollardi yulgariter nuncupati, qui con- 
< tra fſidem catholicam diverias opiniones hæreticas & 


<, alios errores manifeſtos legi catholicæ repugnantes, a 


diu eſt, temerarie renuerunt opiniones & errores præ- 
< .diftos manutenere, aut in facto minime perimplere va- 


« « lentes, quam diu regia poteſtas & tam ſtatus regalis 


| « domini noſtri regis, quam ſtatus & officium prælatiæ 


6 dignitatis, infra regnum Anglie in proſperitate perſeve- 
60 rarent; falſo & ande machinando tam ſtatum 


= 9 quam ſtatum & officium prælatorum, nec non 
ce 
0 


religioſorum infra dictum regnum Angliæ peni- 


„ tàs adnullare ac 3 noſtrum regem, fratres 


<<. ſuos, prælatos & alios magnates, ejuſdem regni inter- 
ficere, nec non viros religioſos, relictis cultibus divi- 
„ nis. & religioſis obſervantus, ad occupationes munda- 


© nas provocare; & tam eccleſias cathedrales, quam 
| « alias eccleſias & domos religioſas de * N aliis 

its ad ter- 
ram proſternere, & dictum Fohannem Oldecaſtell regen- 


<« bonis eccleſiaſticis totaliter ſpoliare ac fun 


« rem ejuſdem regni conſtituere, & quamplura regimina 
ſecundꝭm eorum yoluntatem. infra regnum prædictum, 
2 quali gens ſine capite, in finalem deſtructionem tam 


fidei catholicæ & cleri, quam ſtatis & majeſtatis ae. 


| « mia regalis, infra idem regnum ordinare, falſo & 


« partibus regni 


<« proditorie ordinaverunt & zolucrunt, quad. ipſi in- 


fimul cum quampluribus te us domini regis igno- 


6 tis ad numerum . milliùm homindm de divetſis 


modo guerrino arraiatis privatim 
a me & 42 Mercurii proximo poſt feſtum E 


pbaniæ domini anno regni regis nunc — apud Ji 


<< & parochiam ſancti Egidii extra barram veteris Templi 


% London in quodam magno campo ibidem unanimiter 


convenirent & idle obviarent pro nefando  Þropo- 


-(#) See State Tr. Pol. VL 


ments to prove this indictment 
das but whatever the in- 


anno 1414. | 
« ſito 


Samen was there is reaſoh full 
8 Nr and 8 cient 9 85 pretended con - 
p. 65 ngs was 8 9 ts 
3 Ba —— 


oa a a — 1 7 A —_ F 


Ot 


HISTQRIA PLACITORUM /CORON A. 


« ſito ſuo in præmiſſis perimplendo, quo quidem die 
Mercuri apud Villam & parochiam prædictas prædicti 
« Fobannes Oldecaſtell & alii in hujuſmodi propoſito prodi- 


«, torio perſeverantes prædictum dominum noſtrum re- 
By pum fratres ſuos, viz. Thomam ducem Clarence; Fo- 
annem 


de Lancaſtre, & Humfridum de Lancaſtre, nec 


« non Fælatos & magnates prædictos interficere, ned 
non ipſum dominum noſtrum regem & hæredts ſuos 
de regno ſuo prædicto exhæredare, & præmiſſa omnia 
& ſingula, nec non quamplura alia mala & intolera- 
«/ bilia tacere & perimplere, falſd & proditoriè propo- 


| 2 & im inaverunt, & ibidem verſus campum 


8 guerrino arraiati proditoriè modo in- 
nis c 


ontra ligeantias ſuas equitaverunt ad de- 
« 'bellandum dictum dominum noſtrum regem, niſi 


per | 
A manu forti gratioſe impediti fuiſſent, quod qui- 
cauſiꝭ 


indictamentum dominus rex nunc certis de 


« coram eo venire fecit terminandum Per quod 2 
præceptum fuit vic? quod non omitteret, . &c. quin ca- 


« peret præfatum Jobannem Oldecaſtell, fi, &c. & ſalvo, 


% &c.“ upon this indictment removed into 1 5 


bench he was outlawed: > 
All this record aid proceſs at the requeſt of kc 


moans was removes into parliament, and in the preſence 


wears gr rds, and commons was read, and ex- 
poun in 


21 to ug Jobn Oldcaſtle, and it was de- 


manded what he could ſay why execution ſhould not be 
done upon him upon that 45 and he ſaying nothing 
in his excuſe © pur que agard e r ee 
es ſeigneurs avant dits, le dit gardein, & 4 
1 ꝓryer ſuiſdit, ge iæ dit my come traytour a 4 
« notoirement approve 


© an in r 


ume fraytour a roy: 4 ſon roialme, ſoit ameſue a ls 
Tower de Londres, & d'illoegques ſort treins per my le city 
Ade Londres, tangque as novel furches en le paroche de St. 
„ Giles bars dela. de viel Temple de Londres, 9 | 


F e e : 1 e 


ot the trial.of hi Gs inted that 


John Hohe, ſays, that this ſent ment in thoſe 2 See State Tr. 


— — Fob I, p. 49- 
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dau the whole is ſet — — 0 
| 2 | _—_ in. '> ws ye We t is 
principally founded upon arti tatute of 

| . death, and yet the overt- act is an 

gd aflambly to levy war, and actual levying of war. 2. Al. 
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ed by my lord Cote, 
county of Oxford divers perſons conſpire to aſſemble 


HISTORIA PLACITORUM coRONK. 
ou with them in their devices, and to aſſemble them- 
lves at Bun- hill and Tower- bill; and accordingly divers 
aſſembled themſelves at Bun- hill, and three hundred at the 
Tower, where they had a trumpet, and one that held a 
cloke upon a pole in lieu of a flag, and in going towards 
the lord mayor's houſe the ſheriffs and ſword-bearer with 


others offered to reſiſt them, againſt whom the appren- 
tices offered violence. | | 


And it was agreed by the judges referees, that this 
was treaſon within the bs of 13 Elia. for intending to 
levy war againſt the queen ; for they held, that if any do 
intend to leyy war for any thing, that the queen by her 
laws af rg ought or may do in government as queen, 
that e eee, WINS IN ueen z 
and it is not material, that they intended no ill to 5 per- 
ſon of the queen, but if intended againſt the office and 
authority of the queen, to levy war, this is within the 
words and intent of the ſtatute, and hereupon Grant and 

divers others were indicted and executed. - 
And eodem libro u. 49. ( the caſe of Burton mention- 
A is reported, vi. in the 


themſelves, and move others to riſe and pull down in- 
cloſures, and to effect it they determined to go to the 
lord Norris's houſe and others, to take their arms, horſes 
and other things, and to kill divers gentlemen, and thence 
to go to London, where they ſaid many would take their 
parts; and this appeared by their confeſſions: and it 
was a 1. That this was treaſon within the ſtatute of 
13 Eliz. for conſpiring to levy war againſt the queen. 


2. But not within the ſtatute of 25 E. 3. becauſe no war 


was levied, and that ſtatute extended not to a conſpiracy 
to levy war. | 


Mola; in both theſe caſes there was à conſpiring to 


arm themſelves. as well as to aſſemble, which had they 
effected and fo aſſembled more guerrino, it had been a 
war levied, and by conſtruction and interpretation a war 
levied againſt the queen. ( 


60 a And. 66. 
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If any with weapons invaſive or defenſive doth hold 


and defend a caſtle or fort againſt the king and his power, 
this is a levying of war againſt the king within this act. 
Co. P. C. p. io. Vide the ſtatute 13 Eliz. cap. 1. & diũa 
ibid. poſtea. | OR? ie | | 
There is a great difference between an inſurrection upon 
the account'of a civil intereſt and a levying of war. 

A. recovers poſſeſſion againſt B. of a houſe, Sc. in a 
real action, or in an ejeFione firme, and a writ of ſeiſin 
or poſſeſſion goes to the ſheriff, B. holds his houſe againſt 
the ſheriff with force, and aſſembles perſons with wea- 
pons for that purpoſe, who keep the houſe with a ſtrong 

d againſt the eriff, tho aſſiſted with the poſſe comita- 


_ tus : this is no treaſon either in B. or his accomplices, 


but only a great riot and miſdemeanor ; the like is to be 
faid touching a man that keeps poſſeſſion againſt a reſti- 


tution upon an indictment of forcible ent. 


But if B. either fortifies his own houſe or the houſe of 
another with weapons defenſive or invaſive purpoſely to 
make head nk the king and to ſecure himſelf againſt 
the king's regal Wy or forces, then that is a levying of 
e king. | 

But the bare detaining of the king's caſtles or ſhips 


. feems no levying of war within this ſtatute : vide infra 


13 Eliz. cap. 1. & difta ibidem. 
If the King's lieutenant in a time of hoſtility or rebel- 
lion within the realm be aſſaulted upon their march or in 


their quarters as enemies, this is a levying of war; but 


if upon ſome ſudden falling out or injury done by the ſol- 
diers, the countrymen riſe upon them and drive them out, 
this may be a great riot, and if any be killed by the 
aſſailants it is felony in them; but this ſeems not a levy- 


ing of war againſt the king, unleſs there be ſome traitorous 


deſign under the cover of it: and clauſ. 26 E. 3. m. 24. 


tit appears, that an open reſiſtance of the juſtices of oyer 


and terminer in the county of Surrey, viz. refitendo juſti- 
ciariis, & ipſos juſticiarios, quo minus contenta in commiſſone 
naſtrd eis inde fatia exequi & facere potuerunt, impediendo, 
25 and the offenders were executed for the ſame 
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I ſhall conclude ho 999" cg with 8 conſultation of the 
judges, where I was preſent. All the judges except J. 
— and J. Atkins were aſſembled by my lord keeper 
September 1675. to conſider of this caſe, as it was ſtated 
in writing by the attorney general in manner following: 


„A great number of the weavers in and about London 
« being offended at the engine-looms, (which are inſtru- 
« ments, that have been uſed above ſixty years,) be- 
cauſe thereby one man can do as much in a day, as 
« near ſry men without them, and by conſequence 

is ribbands at a much cheaper rate, after 
e attempts in parliament and elſewhere to ſuppreſs them 
« did agree among themſelves to riſe and go trom houſe 
* to houſe to take and deſtroy the engine-looms ; in pur- 
« ſuance of which they did on the gth, 1oth, and 11th 
« of this inſtant Auguſt aſſemble themſelves in great 
numbers at ſome places to an hundred, at others to 
four hundred, and at others, particularly at Stratford- 
«* Bozo to about fifreen hundred. I 

They did in a moſt violent manner break open the 
* houſes of many of the king's ſubjects, in which ſuch 
« engine-looms were, or were by them ſuſpected to be, 
they took away the engines, and making great fires 
« burnt the ſame, and not only the looms, but in many 
places he e 1 Dy „and 8 other 
E s of t ons whoſe houſes broke open; 
1 a did — in one place oe ver 6 in 8 
places and counties, -viz. Middleſex, London, Eſſex, 
« Kent, and Surrey, in the laſt of which, viz. at South- 
% tart they ſtormed the houſe of one Thomas Bybby 
and tho they were reſiſted and one of them killed and 
another wounded, yet at laſt they forced their way in, 
* took away his looms and burnt them ; the value of 
the damage they did, is computed to ſeveral thouſand 
* pounds, 

This they did after ſeveral proclamations made and 
command given by the juſtices of peace and the ſheriffs 
"- 0" nes Jo apa 


ſiſted 


ut inſtead of obeying they re- 
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* fiſted and affronted the magiſtrates and officers : It is 


true they had no warlike arms, but that was ſupplied 
« by their number, and they had ſuch weapons, as ſuch 
<< a rabble could get, as ſtaves, clubs, ſledges, hammers, 
« and other ſuch inſtruments to force open doors. 
« There was this further evil attending this inſurrec- 
* tion, that the ſoldiers and officers of the militia were 
< ſo far from doing their duty in ſuppreſſing them, that 
< ſome, tho in arms and drawn up in companies, ſtood 
5 ſtill looking on while their neighbours houſes were 
broken open and their goods deſtroyed, others incou- 


6 * them, and others, to whoſe cuſtody ſome of the 
„offenders, who were taken, were committed, fuffered 


4 them to eſcape, ſo that during all the time of the tu- 
« mult little or nothing was done to ſuppreſs them, un- 
“til the lords of the council were een ained at a time 


extraordinary to aſſemble, by whoſe directions and or- 


* ders as well to the civil magiſtrates, as to the king's 
* guards, they were-at laſt quieted.” | 


Five of the judges ſeemed to be of opinion that this 


was treaſon within the act of 25 E. 3. upon the clauſe of 


levying war againſt the king, or at leaſt upon the clauſe 
of the ſtatute of 13 Car. 2. cap. 1. Pl 


1. In reſpect of the manner of their aſſembling, who, 
tho they had no weapons or enſigns of war, yet their 
multitudes ſupplied that defect, being able to do that by 


their multitudes, which a leſſer number of armed men 


might ſcarce be able to effect by their weapons; and 


| beſides, they had ſtaves, and clubs, and ſome hammers 


or ſledges to break open houſes, and accordingly they 
ated by breaking open doors and burning the engine- 
looms and many of the wares made by them. 


2. In reſpect of the deſign itſelf, which was to burn 
and deſtroy not the ſingle engine-looms of this or that 
particular perſon, but engine-looms in general, and that 
bus - 1 P not 
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not in one county only, but in ſeveral counties, and fo 
agreeable to Burton's caſe, . 


The other five judges were not ſatisfied, that this was 
treaſon within the clauſe of 25 E. 3. againſt 
war, nor within the ſtatute of 13 Car. 2. for conſpiring to 


levying of 


1. It was agreed, that if men aſſemble and 


conſult to raiſe a force immediately or directly againſt - 


the king's-perſon, or to reſtrain or depoſe him, whether 
the — Sal the perſons were more or leſs, or whether 
armed or un tho this were not 'a treaſon within 
this clauſe of the ſtatute of 25 E. 3. yet it was treaſon 
within the firſt clauſe of compaſſing the king's death, 
and an overt- act ſufficient to make ſuch an indict- 
ment, tho no war was actually levied ; and with this ac- 
cord the reſolutions before cited, eſpecially that of the 
inſurrection in the north at Farley wood (®); but no ſuch 
conſpiracy or com _ appears in this caſe, and ſo that 
is not now in queſtion, but we are only upon a point of 
conſtructive or interpretative levying of war. 


2, Here is nothing in this caſe of any conſpiring to do 


any thing, but what they really and fully effected; they 
agreed to riſe in multjtudes to burn the looms, and ac- 
cordingly they did it, but nothing of conſpiring againſt 
the ſafety of the king's perſon, or to arm themſelves; 
therefore if what they did were not a levying of war 
againſt the king within the ſtatute of 25 E. 3. here ap- 


| pears no conſpiring to levy ſuch war within the ſtatute 


of 13 Car. 2. cap. 1. for, for what appears, all was 
done, which they conſpired to do. 


3. It ſeemed very doubtful to them, whether in the 


manner of this aſſembiing it was any levying of war, or 
whether it were more than a riot, for in all indictments 
of this kind for levying of war it is laid, that they were 


<< Vde fupra p. 126, 
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more guerrino arraiati, and upon the evidence, that they 


were aſſembled in a poſture of war armis offenſivis & de. 


fenſivis, and ſometimes particular circumſtances = 


proved or found, as. banners, trumpets, drums, &c. and 


where they were indicted for conſpiring only to levy war, 


yet there was this circumſtance 3 it, viz. a 
ves, as in Grant's 
ente urton's caſe. 


. to ow, whether this de 
to burn engine-looms were ſuch a deſign, as would 


ke i x vying of war inſt the king (), for it was 
not like the deſig © 


religion, laws, pulling 
down eg Fee as in pag Fel s caſe, nor to & 
ſtroy any trade, but only a particular quarrel and griev 


ance between men of the ſame trade againſt a particular 
engine, that they thought a grievance to them, which, 


tho it was an enormous riot, yet it would be difficult to 
make it treaſon. Vide Jatutes 8. 6. cap. 1 5 . 


cap. 5. (7), 


Many of them therefore EDD bak Mi Attor. 
ney ſhould think fit to proceed as for a treaſon, the mat- 
ter might be ſpecially found and ſo left to farther advice, 
or rather that according to the clauſe of the ſtatute of 
25 E. 3. the declarative judgment of the king and both 
houſes of parliament might be had, becauſe it was a new 
caſe and materially differed from other caſes of like na- 
ture - Fre 44 reſolved. | 

K ru the concluſion of this debate we all departed, 

r. Attorney upon conſideration of the whole mat- 

hoe it ſeems, thought fit to ; my ag for a riot, and caul- 
ed many of NN to be indicted for riots, for which they 
were convicted and had great fines ſet upon them, and 
were committed in execution and adjudged to and upon 


| thepillory. 


(*) By 12 Geo. 1. cap. 34. If « night or day fr wk purpoſe, 
6 perſon ſhall witfolty freak — * he ſhall Ae fond dged guilty of fe- 


te tools uſed in the 8 manu- lony without benefit of clergy. 
* facture, not having the conſent of (+) Concerning the riots commit- 
# the owner, or ſhall break or enter ted by the Veſſb upon the dragmen 


Touch- 


** þy force into any houſe or ſhop by of Severt, vide infra, p. 1 
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rp Tongbing abe-lawns of treaſan.in Zrelgnd, by the ſtatute 
of 18. H. 6 ing horſe or foot upon the king's 
ſages aunt Heir will hl be treaſon ; this they call 
n men, and hath been — — — 
— 2 —— or 3 of Ireland by conſent of 
the council in ſome caſes. | ae 
Among many cumulative treaſons charged upon the 
late earl of Strafford the king's ge in Freland, this 
one thing of ceſſing of ſoldiers upon the king's ſubjects 
in Jreland was the chief particular treaſon yer _ 


Hires was inſiſted upon for the earl's defence, that | 
ſtatute of 10 H. 7. at ty 63S} cap. 22. called Peyni 

law, all the ſtatutes of England are at once enacted 1295 
obſerved in Ireland; and therefore the ſtatute f 


85 E. g. declaring treaſons, and the ſtatute of 1H, 4. 


cap. 10. enacting, that nothing ſhall be treaſon but what 
was within that ſtatute, the treaſons enacted in Ireland in 
np, nd cnn ts nr e 6p 

uen te of 18 cap. 3. 

Byt that ſeems not to be ſo, for the general introduc- 
tion of the ſtatutes of England being an affirmative law 
could not be intended to _ away thoſe particular ſta- 
tutes, that were made in Ireland 64 the of trea- 
ſon, as this and that alſo. of the ſame year, cap. 2. for 
ng Comericks (2). 

Bur ſurely this was no levy of war within this ſta- 
tute (a), either in reſpect Oy matter itſelf or of the 
perſon that did it, he ow the king's lieutenant, neither 
could an act by the lord deputy and council of this na- 
ture be conſtrued to be within the penalty of this a it if 
it were in force; yet for this — 9 
ſons he was attainted by act of parliament, but that at- 
tainder was very juſtly repealed by the e of 14 Car. 2. 


7% That is, for taking thieves, in the expreſs words of that ſtatute = 


robbers, or rebels into ſafe guard. nor does our author aflign any rea- 
{a) Tho this were not levying of ſon, why an act of lord d and 

war, yet being ceſling of ſoldiers council is not within the pe y of 

upon the ſubject, it was treaſon with- that law. See Camd. Elis. p. 219. 
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Now I ſhall draw out ſome obſervations and concluſions 

from the precedents and inſtances before given touchi 
this obſcure clauſe of levying war againſt the king. | 
. A conſpiracy or confederacy to levy war againſt the 


king is not a levying of war within this clauſe of the ſta- 
_— 25 E. 3. for this clauſe requires 2 war actually 


. levied. Co. P. C. p. 10. 


And this appears frft by thoſe temporary laws, that 
were made to continue during the king's or queen's life, 
which made confpiring to levy war with an overt- act evi. 
dencing ſuch conſpiracy to be treaſon, as the ſtatutes of 


1& 2 Pb. & M. cap. 10. 13 Eljz. cap. 1. and 13 Car. 2, 


- 


cap. 1. and ſecondly by the reſolution of the judges in 


the caſe of Burton 39 Eliz. cited by my lord Cote, P. C. 


P. 9, 10. ä 
2. That yet ſuch a conſpiracy or compaſſing to 
7 he ki dect ee 82 
effecting of it, whether 
the number of the conſpirators be more or leſs, or diſ- 


guiſed under any other pretenſe whatſoever, as of reform- 


ation of abuſes, caſting down incloſures particular or 
generally, nay of wreſtling, football- playing, cock-fight- 
irg; e e that they conſulted or reſolved 
do raiſe a power im 
berty or ſafety of his perſon, this congregating of people 


immediately againſt the king, or the li- 


for this intent, tho no war be actually levied, is an overt- 


act to maintain an indictment, for compaſſing the king's 


death within the firſt clauſe of the ſtatute of 25 E. 3. for 


1. 18 a kind of natural or neceſſary conſequence, that he, 
that attempts to ſubdue and — the king, cannot 


intend leſs than the taking away his life; and indeed it 


| hath been always the miſerable conſequence of ſuch a 
- conqueſt, as is witneſſed by the miſerable tragedies of E. 2. 
and R. 2. and this was the caſe of Qldcaſtle and Eſſex. 


3- That yet conſpiring to levy war, (viz. to do ſuch an 


act, which if it were accompliſhed and attained its end 
would be an actual . ie of war) and being accom- 


panied with an overt-act evidencing it, (tho it be not 


_ treaſon within this clauſe of the act of 25 E. 3.) yet was 
treaſon during the queen's life by the ſtatute of 13 Eliz. 


6p: 


_ a _z=©4 a—_ . id . a. 
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cap · 1. and is treaſon at this day by the ſtatute of IT 2. 
cap. 1. during the life of our now ſovereign. 
| My: then the overt- act (be it ſpeaking, writing, or act- 
required by theſe ſtatutes to evidence the ame muſt 
be i ecially lai in the indictment, and proved upon the 
= thus in Grant's caſe and Burton's caſe the con- 
ſpiring to fetch arms at the houſes therein mentioned was 
an overt-a&t proving this conſpiracy to levy war. 
4 That a levying of war with all the circumſtances 
inable to give it that denomination, as cum vexillit 
— ſcatis, cum multitudine gentium armatarum & modo 
errino arraiat', yet if it be upon a mere private quarrel 
private, tho great perſons, or to down the 
incloſures of ſuch a manor-or park, where the party tho 
without title claims a common, or upon diſpute concern- 
ing the propriety of liberties or franchiſes, this, tho it be 
in the manner of it a levying of war, yet it is not a le- 
vying of war againſt the king, tho bloodſhed or burning 
of houſes enſue in that attempt, but is a — * — 
which the offenders ought to 2 fined an 
and if any be killed by the ae in th res, it apart 
murder in the aſſailant. 
© This was the caſe of the earls of Gloucefter and Here- 
ford, anno 20 E. 1. tho before the ſtatute of 25 E. 3. and 
the ſeveral great riots above-mentioned, to which we may 
add. Rot. Parl. 50 E. 3. u. 140, 164. 11 H. 4. n. 36, 57. 
13 H. 4. n. 14. 18 H. 6. n. 30. 

5. An actual levying of war therefore againſt eie 
to make a treaſon, for which the offender may be indict 
upon this clauſe of the ſtatute for levying of war againſt 
— conſiſts of two principal 22 or ingredients, 

t muſt be a levying = at 2, It muſt be a 
e _ inſt the king: - rex 

6 at ſhall be ſaid a levying of war is a 
tion of fact, for it is not every unlawful or Low alem 
bly of many perſons to do an unlawful act, tho de facto 
they commit the act they intend, that makes a levying of 
war, for then every riot would be treaſon, and all the 
acts againſt riatous and unlawful aſſemblies, as 13 H. 4. 

cap. 
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2 H. 8. 8 H. 6. c and many more 
1 w_ po needleſs ; 4 — 77 muſt be lch BAY 
ras as carries with it /eciem belli, as if they ride or 
march vexillis explicatis, or if they be formed into com- 
panies, or furnithed with military officers, or if th Ju 
anned with military weapons, as ſwords, guns, 


e, pikes, and are ſo circumſtanced, chat it — 


reaſonably concluded they are in a poſture of war, 

which circumſtances rs. 1300, chat it is hard to de- 
* them all particularly. 

0 the ; OY expreſſions. in all the indictments of 


I have ſeen, are more guerring arraiati, 


n 


Tg as cum  Vexillis  explicatis, cum armis defenſivis 
a cum tympanis & tubis: but altho it be a 
act, whether war be levied or conſpired :. 
3 e depends upon evidence, yet ſome overt- 
at muſt. be. ſhewn in the AIR; Aon. RICA the 
court may judge; and this is. uſually guerrind ar- 


Sai or armati, or conſpiring to get arms to arm them. 


Nase in the caſes of Burton and Grant before- 
mentioned, who were indicted and convicted upon the 
ſtatute of 13 Eliz. cap. 1. for conſpiring to levy war for 
pulling down. incloſures, Sc. there is not only a conſpi- 

y to do the thing, but alſo to gain arms and weapons 


at TH lord NVorris's 3 and elſewhere to arm them- 


ſelves far that attempt. 

And the reaſon hereof ſeems to be, becauſe, when as 
aſſembly of people thus arm themſelves, it is a plain evi- 
dence, that they mean to defend themſelves, and make 

their attempts by a military force, ; ha prong 
ubdue all power, So ſhall be uſed to ſup 
and beſides, the very uſe of weapons by tor — 2 
bly without the king's licence, unleſs in ſome lawful 
and ſpecial caſes, carries a terror with it, and a preſump- 
90 of write force, and therefore under a diſtin and 


. dee 3 . .. cap. 8. x Mar. cap. 13. 1 Geo. I. cap. 5. 
| ſpecial 


r 
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ſpecial reſtraint. by the ſtatute of JYefminſ. 2. (e) and 
e ſta 


tute (d) of 7 E. 1. de i 4 pete Jaane arma. 
- 7. Whether the bare aſſembling of an enormous mul- 
titude for doing of theſe unlawful acts without any wea- 
pons, or being more guerrino arraiati, - jy in caſe 
of interpretative or conſtructive levying of war, be a ſuf- 
ficient overt-a&t to make a leyying of war within this act, 
eſpecially if they commit ſome of theſe acts themſelves, 
is very conſiderable and ſeems to be doubtful, 1. Becauſe 
I tave not known any ſuch caſe ruled. 2. Becauſe the acts 
of 3 & 4 Eg. 6. cop. 5. and 1 Mar. cap. 12. (which muſt 
be intended of ſuch unarmed aſſemblies) makes it in ſome 
caſes felony, in ſome caſes. only miſdemeanor. g. Becauſe 
it is very difficult to determine what that number muſt 
be, that muſt make treaſon, and leſs than which muſt be 
only a riot ; this therefore ſhould be well conſidered, and 
the direction of the ſtatute of 25 E. 3. to expect the de- 
claration of parliament in like caſes is a ſafe direction, 


and ſo much the rather, becauſe the ſtatutes of E. 6. and 


queen Mary ſeem to look the other way (e), to which 
may be added the great riots committed by the foreſters 
and Ye} upon the dragmen of Severn, hewing all their 
boats to pieces, and drowning the bargemen in a warlike 
Rot. Parl. 8 H. 6. u. 30, 45. 9 H. 6. u. 37. upon 
which the ſtatute of 9 H. 6. cap. g. was made: I forbear 
therefore any opinion herein, 33-2244 uh 
8. But whether the aſſembly were greater or leſs, or 
armed or not armed, yet if the deſign were directly againſt 
the king, as to do him bodily harm, to impriſon, to re- 
ſtrain him, or to offer any force or violence to him, it will 
be treaſon within the firſt clauſe of compaſſing the king's 
death, and this aſſembling and conſulting or m_—_ 
together to this purpoſe, tho of but two or — 
be an overt- act to prove it; therefore all the queſtion 


57 don't find any thing to this people, or go armed by night or 
ſe in the ſtatute of We/tmirft.2., day. See Go. P. C. ke 7 = 
o ſuppoſe the ſtatute here meant is F. N. B. p. 552. 
the ſtatute of Northampton 2 FB. 3. {d) Or rather proclamation : ſee 
cap. 3. whereby it is prohibited that the beginning of this chapter. 
any one bring force in affray of the ſe As does alſo 1 Geo. I. cap. 5. 


will 


. 
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will be only touching interpretative or conſtructive levy. 
ing of war, whereo ener. | TI WIL? 

9. If there be war levied as is above declared, viz. an 
aſſembly more guerrino arraiati, and ſo in the poſture of 


war for any treaſonable attempt; this is bellum levatum, 


tho not bellum percuſſum ; and thus far touching the levy- 


ing of war, as in relation to the manner of it. 


10. But beſides the circumſtances requiſite to deno. 


minate a levying of war in reſpect of the manner of it, 


there is alſo requiſite to make à treaſon within this clauſe, 
that it be a levying of war againſt the king, which is the 
ſcope, end and termination thereof, for, as hath been 
faid, there may be a levying of war between private per- 
ſons _ private quarrels, which is not a levying of war 
againſt the king, and ſp not treaſon within this clauſe of 


11. A levying of war againſt the king therefore is of 
two kinds, either expreſsly and directly, or by way of 
interpretation, conſtruction GO of this act: 
the former is, when a war is levied againſt the perſon of 
the king, or againſt his general, or army by him appoint- 
ed, or to do the king any bodily harm, or to impriſon 
him, or to reſtrain him of his liberty, or to get him into 
their er, or to enforce him to put away his miniſters, 
or to depoſe him; many inſtances of this kind may be 

ven, ſuch as was in truth the riding of the earl of Eſſex 
Faro London armed with ſwords and piſtols, his ſolliciting 
of the citizens to go with him to court to remove from 
the queen her miniſters and counſellors, his fortifying of 
his houſe againſt the queen's officers, which were in truth 
1 or of war, tho his indictment was upon the firſt 
clauſe —— queen's death, which was more 


clearly included within theſe actions. 


12. Conſtructive or interpretative levying of war is 
not ſo much againſt the king's perſon, as againſt his go- 
vernment : if men aſſemble together more guerrina to kill 
one of his majeſty*s privy council, this hath been ruled 


to be levying of war againſt the king. P. 16 Car. 1. 
Js * cited, and accordingly was 


the reſolution of the houſe of lords 17 R. 2. Talbots cafe 
| Sa 


above-mentioned, 


2 
4 


2 


P ˙²˙mA ⅛ ů U ˙ U ä FIR COT: CO Ty eee 7 


— 


HISTORIA PLACITORUM CORONE. 
- 'So in the caſe mentioned by my lord Coke in the time 
of H. 8. Co. P. C. p. 10. levying war againſt the ſtatute 
of Labourers and to inhance ſervants wages was a levying 
of war againſt the king; and altho levying of war to 
demoliſh ſome particular incloſures is not a levying of 
war againſt*the king, Co. P. C. p. g. yet if it be to alter 
religion eſtabliſhed by law, or to go from town to town 
generally to caſt down. incloſures, or to deliver generally 
out of priſon perſons lawfully impriſoned, this hath been 
held be levying of war againſt the king within this act, 
and the conſpiring to levy war for thoſe purpoſes treaſon 
within that clauſe of the act of 13 EA. cap. 1. as was re- 
ſolved in Burton's caſe and Grant's caſe above-mentioned z 
and the like reſolution was in the cafe of the apprentices 
that aſſembled more guerrino to pull down bawdy-houſes. 
It is conſiderable how theſe reſolutions ſtand with the 
judgment of parliament in 3 & 4 Ed. 6. cap. 12. which 
makes ſpecial proviſions to make aſſemblies above twelve 
to alter the laws and ſtatutes of the' kingdom, or the reli- 
gion eſtabliſhed by law, or if above forty aſſemble for 
pulling down incloſures, burning of houſes, or ſtacks of 
corn, treaſon, if they departed not to their homes within 
an hour after proclamation, or after proclamation put 
any of theſe deſigns in practice, which is nevertheleſs re- 
duced to felony within cl by the ſtatute of 1 Mar. 
ſeſſ. 2. cap. 12. Theſe offenſes being the ſame with thoſe 
judged treaſon in Burton's caſe and ſome others before 
cited, why was it thought neceſſary for an act of parlia- 
ment 3 & 4 Ed. 6. to make it treaſon under certain qua- 
lifications, and why reduced to felony within clergy by 
the ſtatute of 1 Mar. cap. 12. and the ſtatute x 
4 E. 6. It ſeems that altho the unlawful ends 
of theſe aſſemblies thus puniſhed by 3 & 4 Ed. 6. and 
1 Mar. were much the ſame with thoſe of Burton and 
Grant and others, that were adjudged treaſon, yet the 
difference between the caſes ſtood not in that, bur in the 
manner of their aſſembly ; thoſe that were adjudged trea- 
ſons in Burton's and Grant's caſe were, becauſe it was a 
conſpiracy to arm themſelves and levy a war more guer- 


rino. | FOLEY 
But 
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” But thoſe, that were thus heightened to treaſon b 
| 4E. 6. and reduced to felony by 1 Mar. were not 
- intended of ſuch, as were more guerrino arratati, nor a 
levying of war, tho their multitudes were often great, 
and tho they did put, in ure the things they conſpired to | 
effect, and fo were but great riots and not levying war ; 
within this clauſe of 25 E. 3. and therefore thoſe in- | 
flicted a new and farther puniſhment on them. | 
III. Ex ſon realme: hitherto it hath been ſaid what is a 
levying of war; we are now to conſider the place, Eu ſon 
realme, © | ICE | ; 
The realm of England comprehends the narrow ſeas, 
and therefore if a war be levied upon thoſe ſeas, as if any 
of the king's ſubjects hoſtily invade any of the king's 
ſhips, (which are ſo many royal caſtles) this is a levying 
of war within his realm, for the narrow ſeas are' of the 
ligeance of the crown of England : wide Seldeni Mare 
clauſum. | ED 4 | 
And this may be tried in the county next adjacent to 
©. the coaſt by an indictment taken by the jurors for that 
county before ſpecial, commiſſioners of oyer and terminer, 
die quo vide infra, and in the chapter of piracy : vide 
5 R. 2. Trial 34. . 
It is true, before the ſtatute of 28 H. 8. cap. 15. thoſe 
treaſons were uſually inquired and tried by ſpecial com- 
miſſion, wherein the admiral and his lieutenant were 
tamed, as likewiſe other felonies committed upon the ſea, 
But divers inſtances were in the time of E. 3. whereby 
ſuch offenſes upon the ſea were puniſhed as treaſon or fe- 
| lony in the king's bench. 40 Af. 25. A Norman captain 
of a fhip robs the king's ſubjects upon the ſea, he bei 
taken was hanged as a felon, but the Engliſb that aſſiſt 
him were drawn and hanged as traitors ; and by the ſta- 
tute of 28 H. 8. cap. 15. there is a direction of a ſpecial 
commiſſion to try them in ſuch counties or places as ſhall 
be ed by ſuch commiſſion according to the method 
of trials; of ſuch offenſes at the.common law, but before ö 
that ſtatute they might be tried by ſpecial commiſſion at ; 
the common law, and according to the courſe of the 
common law; but of this alibi in tractatu de Admiralitate. 


For 
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For treaſons and other capital offenſes in Scotland there 


is a proviſion made by the ſtatute of 4 Fac. cap. 1. and 
7 Jac. cap. 1. 2 

Ireland, tho part of the dominions of the crown of 
England, yet is no part of the realm of England, nor in- 
fra quatuor maria, as hath been ruled temp. E. 1. Morrice 
Howard's caſe : the like is to be ſaid for Scotland even 
while it was under the power of the crown of England, 
as it was in ſome times of E. 1. and ſome part of the 
time of E. 3. 8 Rich: 2. Continual claim 13. 

For Ireland hath the ſame laws for treaſon that England, 
tho it hath ſome more; yet for a levying war, or other 
treaſon in Ireland the offender may be tried here in Eng- 
land by the ſtatute of 35 H. 8. cap. 2. for treaſons done 
out of the realm, as was reſolved in the caſe of O-Rork, 
H. 33 Eliz.(*) and after that in Sir Jobn Perrot's 
caſe (J), Co. P. C. p. 11. 7 Co. Rep. Calvins caſe, 23. 8. 

In the caſe of the lord Macguire (g) an Iriſh peer, who 
was indicted in Mcddleſex for high treaſon for levying 
war againſt the king in Ireland, he pleaded to the indict- 


ment, that he was one of the peers and lords of parlia- 
ment in Ireland, and demanded judgment, if he ſhould 


be arraigned in England for a treaſon committed in Jre- 
land, whereby he ſhould loſe the benefit of trial by his 
peers ; but it was reſolved, 1. That for a treaſon in Ireland 
4 man may be tried here in England by the ſtatute of 
35 H. 8. for it is a treaſon committed out of the realm. 
2. That altho* Macguire, if tried in Ireland for his trea- 
ſon, ſhould have had his trial by his peers, as one of the 
lords in parliament, which he cannot have here, but 
muſt be tried 72 common jury, yet that altered not the 
caſe ; he was therefore put upon his trial by a Middleſex 
jury, and was convicted and had judgment, and was exe- 
cuted, H. 20 Car. 1. B. R. fo that the opinion 20 Elia. 
Dy. 360. ö. was. ruled no law: vide Co. Litt. 261. 


(*) Camd. Bliz. p. 458. ) See his trial in State Tr. Fol. I, p. 181. 


4 State Tr. Vel. I. p. 928. 
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HISTORIA PLACITORUM coRON&. 
And the ſame that is ſaid of Ireland may be ſaid in all 
particulars. of the - iſle of Man, Ft ty, Guernſey,  Sark, 
and Alderney, which are parcel o dominions of the 
crown of. England, but not within the realm of England 


 as.to this concerning treaſon; yet they have ſpe- 


cial laws of their own applicable to criminals and juriſ. 
diction, for their trials: as touching treaſon committed in 
Wales before the ſtatute of 26 H. 8. cap. 6. no treaſon, 


murder, or felony committed in Wales was inquirable or 


triable before commiſſioners of oyer and ter miner, or in 


the king's. bench in . but before juſtices or com- 


miſſioners aſſigned by the king in thoſe counties of Wale. 


where the fact was committed. P. 2 H. 4. Rot. 18. Salop': 
« Johannes Kynaſton indifatus fuit guòd ipſe conſentiens 
* fuit ad falſam & proditioſam PS one es Oweyn 


« Glyndqur & aliorum Wallicorum, & ſciens de toto pro- 


e  Pofito earundem, qui proditioſe combuſſerunt villas dt 
_ « Glyndour Dynby, Sc. & quod proditioſe miſit Johan- 
nem filium ſuum bene armatum & arraiatum pro guerrd, 
1 Wilkelmum Hunte ſagittarium ad preditium Oweyn 


< & exercitum Wallicorum, Cc. dicit quid prædictæ ville, 
in quibus ſupponitur praditiones prediftas fattas fuiſſe, 
« ſunt infra terram Walliæ & extra corpus com” Salop' 


len terre Angliz, unde non intendit quod dominus 


« rex de proditionibus prediftis in hoc caſu ipſum impetire 
« velit, ſeu ipſum ponere velit inde reſponſurum, & quia 
« plenarie & certitudinaliter teſtificatum. eſt, "quod predifte 


« ville ſunt infra terram Walliz & extra corpus comita- 


tus Salop' & lgem terre Angliz, & Thomas Covele 


' attornatus ipfins regis coram ipſo rege inde enaminatus hoc 


5 non dedicit, & fic juſticiarii ad inguirendum de proditionibus 


« pradiftis infra Walliam fats virtute commiſſionts pre- 
e difte inquirere minimè potuerunt, nec proditionts predifte 
« fic in terra Walliz fate per legem terre Angliz triari 
nec terminari poſſunt, confederatum eſt, quod quoad præ- 


e diftas proditiones predifius Johannes Kynaſton eat inde. 
_& gquietus, Wc.” But it is true by the ſtatute of 26 H. 8. 


cap. 6. counterfeiting of coin, -waſhing, clipping or mi- 
burnings 
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HISTORIA PLACITORUM CORONE.. 
and aceeſſaries of the ſame and other offenſes feloniouſly 
done in Wales (b, of any lordſhip marcher may be in- 
quired of; heard and determined before the juſtices of 


goal-delivery and of the peace and every of them in the 


next adjacent county: this act is confirmed by the great 
ſtatute of Wales 34 & 35 H. 8. 5 26. which ſettles rhe 
grand ſeſſions and juſtices thereof, and gives the jultices 
of the grand ſeſſions power to hold all manner of pleas 
of the crown, and to and determine all treaſons, fe- 
lonies,  &c, within the precinct of their commiſſions, as 
fully as the court'of king's bench may do in their places 
within the realm of England ; fo that as to thoſe offenſes 
enumerated in the ſtatute of 26 Z. 8. the pay of gaol- 
delivery in the adjacent counties, viz. Gloucefter, Here- 
ford, Salop and Wigorrn', had thereby a concurrent uri: 
diction with the juſtices of the grand ſſſion (i). 
-* But whether the ſtatute of 26 H. 8. eftended to treaſon 
for compaſſing the King's death or levying of war (KY, or 
whether the fame remained only triable by the juſtices of 
the grand feflions, ſeems doubtful, and the rather, be- 


eauſe that ſtatute is not conſtrued by equity, and there-, 


ſore it extends not to an a of murder in an adjacent 


county,” and fo it was adjudged Hi. 7 Car. B. R. Sently © 


pealed by 2 & 2 Pb. & M. cap. 10. as to the trials of 
OO Ay og Ser As FP | 
It is true, that in other criminal cauſes, that are not 
capital, as in cafes of indictments of riots, they may be 
remoyed by certiorari into the king's bench, and when 


and Price (I); but at this day 26 H. 8. cap. 6. ſtands re- 


iſſue is janec they may be tried in the next Engliſh 


county, T. 16 Fac. Sir Jobn Carew's caſe () and divers 
{b) For thi ad extends to all the before hen 


tuch commiſſioners as the 
antient counties of Male, as well as king ſhall appoint, in like | 
the 7 if committed 


lordifitps maroters; and fo it the facts had been 
was Neu . caſe for '£ ch ſhires. Your 
mu in ire. T. 9 Geo. I. J) Cre. Car. 247. W. 235. 
J. R. | N on) The 1 & 2 Ph. & M. * 

i) 1 Mod. 64, 68. all trials for treaſon to the order an 

) It thonld ſeem that it did not, courſe of the common law isa virtual 
and that was one reaſon of making repeal of 26H. 8. and by the ſame 
the ſtatute of 32 H. 8. 9 5 4. where reaſon of 32 H. 8. alſo as to treaſon. 
NN 
in Wales ma I Kal. Ar. 394 | 
ſented and tried in ſuch 2 > LES 


vor. I. | M heyy; 
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others, as well as in a quo minus, which is at the king's 
ſuit: but whether a ceriiorari lies into Wales upon an in. 


dictment of treaſon or felony hath been doubted M. 


9 Car. B. R. Chedley's caſe (0) : it ſeems a certiorari may 
ine for a ſpecial purpoſe, as to quaſh the indictment 
for inſufficiency, or to plead his pardon, but not as to 
trial of the fact (p), but it ſhall be ſent down by mittimus 
according to the ſtatute of 6 H. 8. cap. 6. becauſe it is in 
a manner eſſential for felony or treaſon to be tried in the 

proper 8 unleſs where a ſtatute particularly enables 
| 53 which it did in the caſe of 26 H. 8, only whilſt it was 
in force, where the indictment as well as the trial is in 
the adjacent county. 

But certain! Wales is within the kingdom of Eng- 
land (4), and ore not within the ſtatute of. 35 H. 8. 
cap. 2. for trial of foreign treaſons. 

If a felony or teaſon be committed in . a cer- 
tiorari lies to remove it into the king's bench out of Dur- 
ham directed to the juſtices of peace,  oyer and terminer, 
or gaol-delivery NN for ſince the ſtatute of 27 H. 3, 
cap. 24. they are all made by the king's commiſſion, and 
ſo the proceedings before them are his own ſuit, and thus 
it was done in Ruttabie's caſe (r) upon debate; but if 


the party plead not guilty it ſhall be ſent down thither 


to be tried, as was done in that caſe, T. 1653. . of 
Durham claim a privilege not to be ſworn out of the pre- 
cin& of the county palatine. Vide the ſtatutes of 2 
2 9 H. 5. cap. 7. 11 H. 5. cap. 9. for treaſons and 
onies in Tindal and Hexamſhire. - 
And thus far ee * in lerying of war 


6 O. Car. 3% % 146. ee \ 


gut yet it has * done in {q) 2 Rol. 28. 
8 trial 5 the fact, as {r) Videinfra, p. 467. and Port. 
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Concerning treaſon in adhering to the king's enemies Foſt. 197. 
I; bai within the land or without. * 3 
55 4 | | g | and ſee his 
3 | VS Wee 4; Dic. I. ch. 
nl 25 way. i. per tot. 
HE words of the ſtatute of 25 E. g. go on, viz. 4. Black. 
T Ou ſoit aidant al enemies noſtre dit | ſeigneur le roy en 2 
ſon „ ee 4 eux ayd ou comfort en ſon reyalme ou 
ailtiors.” 
FL Therefore we ſhall inquire what ſhall be ſaid enemies 
of the king: thoſe that raiſe war againſt the king may be 
of two kinds, ſubjects or foreigners : the former are not 
properly enemies but rebels or traitors, the latter are 


thoſe, that come properly under the name of enemies. 


This. gives us-occafion to conſider ſomewhat of the 
nature of war and peace, Roſs 
The power of making war or peace is inter jura ſummi : Black. 
imperii, and in England is lodged ſingly in the king, tho Com . 
it ever ſucceeds beſt when done by parliamentary advice. 
Peace is of two kinds, viz. 1. Poſitive or contracted. 
2. Such a peace, as is only a negation or abſence of war: 
that peace, which I call poſitive, is ſuch as ariſeth by 
contracts, capitulations, leagues, or truces between 
princes or ſtates, that have jura ſummi imperii, and is of 
two kinds: 1. Temporary, which is properly a truce, 


which is a ceſſation from war already begun, and then 


the term being elapſed the princes or ſtates are ipſo facto 
in the former dae war, —— it be derer 18 new 
capitulations, or be otherwiſe provided in the inſtrument 
or contract of the truce. 2. Perpetual, fine termino or 
indefinite, which regularly continues according to the 
tenor or conditions of the agreement, until ſome new 
war be raiſed between the princes or ſtates upon ſome 
emergent injury ſuppoſed to be dane by the one party or 
the other; = 4 is properly called a league fædus, 
and makes the princes * ſtates confæderati, and tho 
| 2 | 
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tions, conditions and qualifications of 


_ larly includes 


_ HISTORIA PLACITORUM CORONA, 
this may be variouſly diverſified econ to the capitula. 
ch leagues, yet 
they are ordinarily of theſe kinds: 1. Leagues offenſive 
and defenſive, which oblige the 148. not only to mu- 
tual defenſe, but alſo to be-affiſting to each other in their 
military aggreſſes upon others, and makes the enemies 
of one in eſſect the common enemies of both. 2. Defen- 


. ſive, but not oftenſive, obliging each to ſuccour and de- 


fend the other in caſes of invaſion or war by other princes. 
3. Leagues of ſimple amity, whereby the one contracts 
not to invade, injure, or offend the other, which regu- 
ag liberty af mutual commerce and trade, 
and deen ee of merchants and traders in either's domi. 
nions, tho this may be diverſified according to ſuch con- 
as are made 1 ſuch ; and therefore in the 
ie between king James 0 be and the king of 
Spain there was a tacit exception on the part of the Spa- 


rd by the wary ang of che articles, whereby the 
freedom of our trade into the weſtern plantations of the 


king of ee hack — by the Spanior to be 


reſtrained 

2. A peace, which is only a negation or abſence of war, 
is = 2 I call a negative peace, becauſe it is only an 
abſence gr negation of war, there intervening no league 
haz articles of peace, nor yet any 3 of war, 
for it is regularly true, ubi bellum non eft, pax eff, — 


neither prince is under any capitulation or contract; for 


there are divers princes in the world, that never ca — 


| lated one with another, and yet there is no ſtate o 


between them; and therefore the war by. the Spaniards 


upon the Indians, tho under pretenſe of religion, without 


any j juſt provocation hath been held injurious and an un- 
Jult ag reſſion, tho there intervened no former articles of 
tween them. 

"War was antiently of two kinds, bellum ſolemne vel non 
{alemne : a ſolemn war among the Romans had many cir- 
cumſtances attending it (a), and was not preſently un- 
dertaken upon an injury received without theſe ſolemn 


% See the manner of it diſcrib- three days of dilation intervened be. 
ed by Diony/. Hal. Lib. II. Lib. tween the demanding rc and 


XVI. cap. 4. and Liv. Lib. 14. 36 eee 


eg appears, that the 
g | circumſtances. 


S 


ir, 
10 
or 


u- 


Cant man n r a On - 


* 


us ToAIA TACTro nun O. 
eitcumſtances. 1. Clarigeris (3) or demanding reparation 
for the injuries ent} 2. That being not done there 
followed indiction or denunciation of war. 3. Dilation or 
x ſpace of thirty-three days before «vat h 


oftility was 
* but moſt times neceſſity and politic conſiderations 
both among them and other nations did diſpenſe with 
theſe ſolemhnities, which were found oftentimes too cum- 
berſotne and inconvenient, eſpecially where the delays 
might occaſion ſurprizal or irreparable damage to the 
tommonwealth, as where the adverſe party made prepa- 
fations, which, if not ſuddenly reprefſed, might prove 


more dangerous and irreſiſtible. 


But theſe ſolemn denunciatiofns of war had place only 


in offenſtye or invaſi 
Exceptions. _ | | d 
© x. If à war be actually between two princes or ſtates, 
and a temporary truce be made as for à year or two, that 
term being Taj they are in a ſtate of war without 

denuncfarion, for they are in the former condition, where- 
in they were before the truce made. | 


ve wars, ang Even. then had many 


2. In caſe a foreign prince in peace violate that peace , 


and becomes the aggreſſor, or invades the other, tho 
without any denunciation, . the prince that is upon his 
defenſe was not bound, neither was it neceſſary 25 1 
to make a ſolemn denunciation or proclamation o 
war, for this ſolemnity of denunciation was thought only 
requiſite on the part of the aggreſſor, r. 
3. If after reparation of injuries ſought, inſtead of re- 
paration of the former, new are committed by the adverſe 
rince, as killing of an embaſſador, contemptuous re- 
ecken of all reparation or mediation touching it, great 
proviſions of hoſtility,. or the like, there, this denuncia- 
tion or dilation was not requiſite in the aggreſſor ; but 
when all is done, ſupreme princes or ſtates take them- 
ſelves to be judges of public injuries, and of the man- 


ner, means and ſeaſons for their reparations, and wh 


they judge ſafeſt and moſt for their advantage is mo 
commonly done in theſe caſes, and they ſeldom want fair 
declarations to juſtify themſelves tlierein. b 
| 0 Set Plin: Bib, XX. . a. a 
e M 3 And 
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And therefore whether theſe handſome methods be ob. 


ſerved or not, yet if de fade there be a war between 
princes, they and their ſubjects are in a ſtate of hoſtility, 
and they are in the condition of enemies (hoftes) to each 
other; but now for the moſt part theſe antient ſolemni- 


ties are antiquated, I come therefore to the practice of 


our own country and modern arms, and what we may 
obſerve from our own books, Oy, and monuments. 

Me may obſerve in the wars we have had with foreign 
countries, that they have been of two kinds, viz. «is 


and general; ſpecial kinds of war are that, which we 


uſually call marque or repriſal, and theſe again of two 
kinds, 1. Particular, granted to ſome particular. perſons 


upon particular occaſions to right themſelves, for which 
vide Raue 4 H. 5. cap. 7. but this is not the proper 


lace to treat touching it. 2. General margue or repri- 
fal, which tho it hath the effect of a war, yet it is not a 
regular war, and it differs in theſe two inſtances: 1, Re- 


| range thy is not lawful for, any perſon by aggreſſion to 
take | 


e ſhip or goods of 'the adverſe party, unleſs he 
hath a commiſſion from the king, the admiral, or thoſe 
that are ſpecially appointed thereunto. 2. It doth not 
make the two nations in a perfect ſtate of hoſtility be- 
tween them, tho they mutually take one from another, 


as enemies, and many times in proceſs of time theſe ge- 


neral repriſals grow into a very formed war: and this 
was the condition of the war between us and the Dutch 
22 February anno. 1664. the firſt beginning whereof was 
by that act of council, which inſtituted only a kind of 
univerſal repriſal, and there were particular reaſons of 


- ſtate for it; but in proceſs of time it grew into a very 


war, and that without any war ſolemnly denounced ; 
and therefore by the ſtatute of 17 Car: 2. cap. g. Doleman 
and others, that were in Holland, were declared to have 
traitorouſly adhered to the king's enemies, and. were at- 
tainted of treaſon, "unleſs hy rendered themſelves by a 
day certain, and all others, that ſerved the ſtates of the 
united provinces during the continuance of the war, ſol- 
diers or ſeamen, by ſea or land, and not returning by a 
time certain, were attainted of treaſon ; and this had all 
the effects of war and, hoſtility: the goods of the Eig. 
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kf taken by the Dutch and e 
was wholly changed, an retaken again, 

e 
as in captures by enemies, 7 E. 4. 14. 22 E. 3. 16. 
bum practiſad during that war: ** 

A general war is of two kinds : 1. Aalen glam de- 
nuntiatum, or bellum non folemniter denuntiatum; the for- 
mer ſort of war is, when war is ſolemnly declared or pro- 
claimed E thus 
after the pacification between the king and the Dutch at 
Breda, upon new injuries done to us by the Dutch the 
king by his printed declaration 1671. declared war 
them; and this is the moſt formal ſolemnity of , 
that is now in uſe. 

A war that is von ſolemniter denuntiatum is, when two 
nations ſlip ſuddenly into a war without any ſolemnity, 
and this ordinarily happeneth among us; the firſt Dutch 
war was a real war, RON AR apey gone 
letters of marque: again, if a foreign prince invades our 
coaſts, or ſets upon the king's navy at ſea, hereupon a 
real, tho not a ſ war may and hath formerly ariſen, 
and therefore to prove a nation to be in enmity to Eng- 
land, or to prove a perſon to be an alien enemy, there is no 
neceſſity o ere but it may be 
averred,” and ſo put upon trial by the country, whether 
there was a war or — — 31 Eliz. in 
juſtice Owen's reports (c), in an action of debt the de- 
fendant pleaded, that the plaintiff was an alien born in 
rr enemy of 
the queen, the plea was ruled good, tho he ſhewed not, 
that any war was proclaimed between the two realms; 


and according is the pleading ) E. 4. 1. Raſel's Entries, 


Treſpaſs per alien (d). | 
in very deed there was a ſtate of war between the 
crowns of England and Spain, and the Spaniardt were 
actual enemies, eſpecially after the attempt of invaſion 
in 88. 3 and yet there was no war 


eee the two crown, a8 f. 


e) Oxven 46. (4) Raf. Entr. p. 605. d 284. J. 
« My pea 


he 


___ @riother arg —— prove it. 


that an enemy extends 


N 
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pears by Camden ſub anno 31. (e) ibidem p. ns & — 


any proclamation or | 


et 44 — a, ſtate of war may be betw 


And therefore in the caſe in NY bee 
it ſhall upon the trial be inquired. by the jury, whether 
the perſon, to whom the party indicted adhered, were an 


enemy or not, and in order to that, ee 
| war between the king of England and that 

vhereunto the party adheres, this-is purely a — rs: 
act and triable by the jury, and accordingly is the book 


19 E. 4. 6. and the reaſon is plain, becauſe it may fall 
e eee eee 


land and a foreign prince, yet the war may be begun 
che foreign — again, ſuppoſe we, that the king o* 
England th >-king: of Frmce: —— amm10g 


breach thereof | between the two kings, yet if a ſubject 
born of the king of Frazce makes war upon the king ot 

England, a ſubject of the king of England adhering to 
him is à traitor within this — and yet the Frexchman, 
that made the war, is not a traitor but an enemy, and 
ſhall. be dealt with as an enemy by martial law, if taken: 
this was the caſe of the duke of Norfolk adhering to the 


lord Heriſe a ſubject of the king of Scots in amity with 


queen Elizabeth, eee Eng- 
land without" the king's commiſſion.” M. 13 & 14 Elia. 
Co. F. C. p. 11 C seen ede, 5 Bi 


A 175. and the caſe of Perkin Warbeck a 


Rev: Calvin, caſe'(b). 6 Dy. 145: a. Sherly's 1 14 5 
farther than a king 5 
namely an alien coming into Eugland in hoſtility. 
n on TN cas what ſhall be fad 


| 2 perſon . eee 


: f 
Daglond, ary fabjec DE 5 x 
is not a perſon 
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Albis this act, for if he be taken, he ſhall be dealt with 
4 un enemy, viz. he ſhall be ranſomed, and his 
within this\realm ſeiſed to the uſe of the king. 
eee 
Au . Normans forfook the 
_—_ » which was due to him, 
& duke * 'Iniids of the Normans in 
E e REA e e Ke d and thence 
gry rſh eſcheat de terri Normannorum mentioned 


ä n regis (K 12. and the ſtyle of ſuch for- 
——— hn vad arch froithe more G abet 


mei noſtris in Claiſ. 6 Jobn. m. 19. pro 
Eaftachis were Larer i Johannis, Clauf. 8 Fobn. m. 5. 
ro "Abbare Cluniacenff : the reaſon thereof before 


cap: re they were al fidem utrinſqae — 
IF Se E land and the 
king of France, thoſe Engliſmen, dun ne in France be- 


fore the war, and continue there after, are not 
that account adherents to the king's enemies, u 
Ackually afift him in his wars, or at leaſt refuſe to 
turn upon privy ſeal, or proclamation and notice 
ee ke pri a 0 4 his ful, tho it is an evi- 


| N 


deer el e dens bt td be finply in itſelf an 
adherence : this appears plainly by the e of Mayne 


prince hath lived here in 


Ts ITY of a, foreign 


— of che of E 
Ms are war Nele 4 
Vds of 4. übe, amd yet ſecretly practiſeth wich 


and 


the king of France, and aſſiſts him before he hath left 
this kingdom, or openly renounced his ſubjection to the 
crown of England, this man ſeems to be an n 


within this act, and commits treaſon thereby: 


ſhore, 15 3 144. 4 Sherley's caſe; and the lie lw law 
to be of an enemy coming hither and ſtaying here 
under the king's letters of fafe conduct: quere, ſta- 


tute 18 H. 6. cap. 4. 20 H. 6. 2 
If there be a war between e king of England and 
France, and then a temporary truce is made, and within 


irik of wat be an EngliÞman goes into Frances 


E.. 


es of all 


and 
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and ſtays there, and returns before the truce expired, 


* 
_— 


this is not an adherence to an enemy within this ſtatute, 
Clauſ y E. 3. part 1. m. g. pro Jobanne Poynter, who had 
an amoveats manus cum exitibus, his lands having been 
ſeiſed for that cauſe: but this record implies, that if 
during his Rog, (1 was in Scotland) he had confederated 
or conſpired with the enemy or aſſiſted them in order to 
their further hoſtility, this might have been an adherence: 
nota, the reaſon, Quia #us. Johannes tempore treu- 


1 garum inter patrem noſtrum & Robertum de Bruys ivit 
i Scotiam per precepium Andreæ de Harcla ad pictan- 


mY 


« dum imaginem, quo tempore bene licuit unicuique 
« te 515 intrare in Scotiam per licentiam & literas de 


«  condutiu_ cuſtadis Marchie, & idem Johannes habuit 
&* tales literas Andreæ de an & Sogn taliter mo- 
ram fecit per unum annum abſque eo, aligua tempore 
1 pong radia Fuit pets & — idem — — 
rochit in Angliam durantibus treugis prædictis, & ſem- 
4 Per battenits. fuit ad pacem naſtram & patris noſtri.” 
oe, this Andrew Harcla having been created earl of 
Ile was by an extrajudicial military ſentence firſt 
graded, and then had judgment of high treaſon given 
againſt him. H. ig E. 2. Rot. 34 in dorſd rex (i). 
il This ſentencg uf degradation, * dreytoures & les draitz de fa co- 


as well as the judgment for high « r6une & de ſoun people, countre 
2 pronounced at Car © ſes enemys de touts & no- 
ore 


Sir Baſſet, Sir „ mement countre Reberet de Bru 
che, Sir Jobn de Wi/ham | 82 & ſed autres enemys A E/coce, vous 
le Scrop, who, together with the , fiſt countede Carkol, & de ſa meyn 
Jof Ne the king 8s brother and vous ſeynt Cceynt] & Elpee, & vous 


» de Haſtinges, | were ſpecially dona fee de la counte, chaſteur, 


John 
conſtituted by letters patents, Fufi- villes, te & 
ſitu hy bet ers paten Fate les, terres tenementz, pur 


ciarit ad ndum voſtre eftat meyntener, come 


_ Harda Caflioli, inimicum.& © counte'; & apres beo qe vous 


proditarem regis & regni ſub, quem nu- avietz tiel honour, & bien fait 
per in comitem gladio cinxerat, & ad *© reſceu- de noſtre dit ſeignour, fi 
Julian de iſo ſuper” degradatione, © eſtes alez | aliez] au dit Robert de 
1 
re e | veiſement, pareſcri . 
2 the 898 to be — 2 5 pur meyntener le at Robert 
was at che time ſent to | eſtre ro oe 
faid juſtices in a certain ſchedule, ſub * en la reverſe 1 le 
Poſe fill is, the which judgment * roi, pur quele il vous fit counte ; 
Send, pronounced in the | 1 par quei JN ng aha 
258 ꝛor le roi pur le — bien detz noun de counte pur vous & 
«valu & loialte, qu'il entendit da- pur vos heires a toutz jours, & 7 
4 your trove en vous Andreude Har- 4 vous ſoietz deceynt del eſpeye 
cla pur aider & meyntener ſes, qe vos eſporuns corre: = 
L 2 2 
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amity, ſubject of the king of England ſolicits 
e 58 — to invade this realm, this 18 
high treaſon: it was the caſe. of cardinal Poole, who 
wrote a book to that purpoſe to Charles the emperor. 
ſon in compaſſi 2 Ln but 1 ay apap an 
oyert - act to convict hi ing to the s ene. 
mies, for at the time of this act done the emperor was 
1 an enemy. Co. P. C. p. 14. ' 

If an 
lind and France be taken by the French, and there fwear 
fealty to the king of France, if it be done voluntarily, it 
is an adhering to the king's enemies; but if it be done 


Co. P. C. p. ke It is certainly an overt- act to prove trea- 


lifoman during war berwecn the king of Eng- 


F K N & F IR 


« coupes de talouns; & ceo qe 
« yous Andreu, homme noſtre 
4 ſeignour le roi, countre voſtre ho- 
« mage, fot & ligeaunce, en countre 
« yoſtre ſeignour lige, eſtes aliez, 
« tretrouſement, fauſement & mal- 
« yveiſement, a Robert de Brus, ene- 
© my mortel a noftre ſeignour le roi 
« & de ſoun realme & a ſoun poe- 
© ple, par ſerement & par eſcrit, por 
« meyntener au dit Robert & a ſes 
4 heires le roialme 4 Ec entere- 
ment, a tut voſtre force & power, 
*countre toutes gentz, & qe vous 
* nomeretz ſis hommes, & le dit 
« Robert autre ſis, les queux duſze 
u ordeynereint, de toutes les groſſes 


4 beſoignes de roialme 42 Engleterre 


*& C4 Eſcoce, & qe lour ordeine- 
* ment ſe tendroit en touz poynz, 
& fi nul, de quel eſtat ou condi- 
dioun qu il fuſt, vouſit countredire 

le dit ordeynement en nul poynt, 
ge vous ove toute voſtre force & 
* power, LI] curriez ſeur, & en 
*taunte enpreiſtes, treitrouſement, 
„ faucement & malveiſement d'en- 
prendre roial power, countre voſtre 
ſeiguour lige, les piers & le poeple 
du roialme, pur eux mettre en ſub- 
jectioun, & al ordinaunce de vous, 
& du dit Robert, qi eſt comun ene- 
my au roy & au roialme, & a 
* ceſte treſoun, fauſme, malveiſte & 
* treitrouſe aliaunce meyntenir, feiſ- 
tes le poeple noſtre ſeignour le roi 
*Jurer, en ettreaunt le dit poeple a 
vous, taunt come en vous Kull por 


* meyntenir 1a dite treſony faulme, | 


\ 


por la 
s treſoun ſoietz treynez & pendutz 
« & decole, & qe voſtre quer, bouels 
« & entrayles, dount les treitrouſes 
40 vindrent, ſoient 


4 latour de un autre quar- 
«ter amount de la tour de Novel 


This whole proceeding was return- 
ed into chancery upon à certiorari, 
and from thence ſent by 
to the king's bench there to be in- 
rolled ad rei memoriam 
by this it appears, that it was not a 
military but de 
ſentence, altho it ſcarce deſerves 
name, being throughout irregular 
and illegal, for that the party was 
not admitted to à trial, nor indeed 
had the commiſſioners power to try, 


their commiſſion being (not ad au 
 endum & terminandum but) only ad 


degradandum & ad judicium redden- 
dum & for 


mitfimus in- 


d as a judicial 
that 


167 
If = ng of England and the king of France be in 
2 


Rn at is $ccourtt there 
Et e ad 


mort, & pur ceo qu ges 9 & banneret 


| Wee in the judgment 


\ 


is RF FAE FHH dE RG 
for fear of his life and that Re "tarts, as foctr as he 


| Might, © the alligenner of the crown of Englund, this b 


2 adhereher to the kings enemies within this af 
part 1. M. th. Job Culwin's land =_ 

bey E main cim 
i/fetionem, Cc. quod To. 


EI © obs Per ſes 


at eum, quodgue iden 

hannes edptits Fre df gn 5 ty incor jr, 
267 wh e. per di „ 
lee ad fot 456 80 8 en ber dint 
a: e xHHY, idem Johannes fiftec is * 
40 „ An Fulliit, 2 8 wi 1 {og 

Hits Dattrnits 255 :» tho 

tic inſtanck {8 ufefuf, becaufe ere to 1 Xt 
eneniics was then team 
I cite or other officer, chat hath che tuſtoly of 
any of the king's caſtles or ' garriſons, ſhall, treacherouſly 
by by evinibihation with the King's enemies or by bribery 
or for teward deliver them up, this is adherence to the 


| S This was the caſe of William Weſton fot 


up the caſtle of Oigbfrewicke, and Jobn 4 
Gomeneys * e ap the caſtle of 4#des in Franc 
oth which were itipeached by the commons, and had 
judgment. of the lords in parliament, Rot. Par. 1 R. 2: 
v. 40. namely" Willian Weſton to be drawn and hanged, 
but execution was reſpited, guz 1s roy „et uncore enorme 
del manner de ce judgement :  Gomentys's judgment wat 
chas,” Les ſeiguturs in plein pirlement vos adjudpent 4 la 
aves ſerve 


& agiel ie roy r 8 bome noftre ſeigneur 


Ae roy, vous ſeres decolle Js auire juftyce auer, but execu- 


tion was reſpited (n). 
And Hot tho' the chitthee were treaſon, and poſſibly 
the proofs might probably amount to it, and Malfingbun 
75 5 1 R. 2. . it was done by treaſon; yet the 
expreſſed in the judgment againſt Weſton is only, 
furvendifs te dit caſtle Gu trewicke al enemies noſtre 
far ro avaitt dits fans i dire ol defalt de viftualls 
contre vous ligcance and the like reaſon is ex- 
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ſauement. garder ſans les furrendy a nully-&c. & ore pens 


Johan ſaus mel Aureſceion defali de vittuels on de artillery 


quires hoſes neceſſaries pur le defence de dits with & caſtle 


LA ans commandment naſtre ſeigneur le roy-malement 


Faust delivers & furrendras al enemies noſtre ſeigneur Is rey 
per vaſtre defalt deme/na contre tout plain de droit & reaſan; 
@ encountre voſtre enpriſes ſuiſdits, &c. Ys 
The truth is, if it were delivered up by bribery or 
treachery, it might be treaſon, but if delivered up upon 
cowardice. or imprudence without any treachery, tho it 
yere an offenſe againſt the laws of war, and the party 
(utyeR to a ſentence of death by martial law, as it once 
happened in a caſe of the like nature in the late times of 
trouble (u), yet it is not treaſon by the common law, un- 
leſs it was done by treachery} but tho this ſentence was 
given in terrorem, yet it was not executed : it ſeems to be 
akind of military ſentence, tho given in parliament, like 
unto that of the baron of Graꝝſtoct governor of Ber- 
wick (o), who travelled into France without the king's 
commandment, and left the care of the garriſon to Ro- 
hrt de Ogle a valiant knight, who uſed all imaginable 
courage 1n defenſe thereof, but it was loſt in the abſence 
of the baron of Crayſtoct, who was thereupon — 
to death, becauſe he had undertaken that charge, an 

yet went from it without the king's command, and in his 
abſence it was loſt: this alſo ſeems rather a ſentence of 
council of war, than a ju 
thus far touching the treaſon of adhering to the king's 
enemies within the land and withour. | | 
- Touching the trial of foreign treaſon, viz. adhering to 
the king's enemies, as alſo for compaſſing the king's 
death without the kingdom at this day, the ſtatute of 


35 H. 8. cap. 2. hath ſufficiently provided for it (p). P. 


dgment of high treaſon ; and 


{n) This was the caſe of Col. 
Fiennes, parliament governor of Bri/- 
tol for cowardly ſurrendring the ſame 
to the king's forces. See State Tr. 
Pol. I. p. 745- Nie 

6% See this caſe State Tr. Pol. I. 


5. 797. 

This ſtatute gives power to try 
ſuch treaſons in the king's bench or 
by commiſſioners in any county ap- 


pointed by the iſhon, and con- 


tinues in force notwithſtanding 1 G 


2 Ph. © Ther be to. which reduces 


trial for treaſon to 


law, but only ſettles: a point, that 
be at common law ; 

and it was. accordingly ſo reſol 

in Stories caſe, Dyer 298. 5. Co. P. 


p. 24. 


13 Elix. 


4 


„ HISTORIA. PLACITORUM coRxONx. 


were upon the narrow ſeas, this is an adherence to the 
king's enemies within the realm, and tho it be triable by 
a ſpecial commiſſion at this day grounded upon the ſta- 
tute of 28 H. 8. yet at common Jaw it might have beer 
indicted and tried in any adjacent county by a ſpecial 
commiſſion of oyer and terminer, for the narrow ſeas are 
within the king's alligeance, and part of the realm of 
-—_— n 3. en regs 260. | 


of 1 A N 4 


eee ante & been the gra fl 


privy ſeal. 
£3 Fn 8 | 
x Hawk. IRST, I ſhall upon this article conſider how the 
— common law ſtood before this ſtatute, and what 
Com. c. vi. Kind of offenſe this was antiently, and how puniſhed. 


: 83. .. Secondly, I hall conſider how the law hath been taken 
Kelyng "T. The gre a ſince the ſtatute, and how puniſhed. 
— TA of 2 is the g * inſtrument, 
5 eth the great acts of his govern. 
— Et ment * the adminiſtration of juſtice; under ſeal 
ang ons to his juſtices "and others are 
| | writs and mandates, and thoſe proceſſes 
Dar Mot of cancer, all the king's gran char: 
ters 0 es, 9 honours, irs, pardons are 
. 


There 


S ere. © => 


r e oa. aro oocowuuz 
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Þ "There is or ſhould be always a memorandus: | 10 CES 


the cloſe rolls of the breaking of the old ſeal and making 
and delivering of- the new ; and by the delivery of 
this ſeal the office of keeper of the great ſeal is conſtitut- 
ed, and moſt ordinarily is to the ſame perſon, that is lord 
chancellor : ſometimes the cuſtody of the great ſeat is in 
one perſon, and the office of lord chancellor in another; 
but always a memorandum of the delivery thereof entered 


5 the cloſe rolls. The ſeal conſiſts — — | 
tw 


o impreſſions, the one the great ſeal itſelf wi 
the king's effigies inſtamped on it, the other is commonly 
called pes figilli, and ſometimes in our old books called 
I targe, which is the 9 of the king's arms in the 
figure. of a target, which is uſed in matters of ſmaller 
moment as certificates, which are uſually pleaded ſub pede 


* when the king travelled into Normandy, 
France, or other foreign kingdoms upon occaſion of war 
or the like, there were two great ſeals, one went along 
with the king, the other was left with the cuſtos regni, or 


ſometimes with the chancellor, if he went not along with - 


the king, for the diſpatch of the affairs of the kingdom, 
and then the king upon his return ſometimes redelivered 
the old ſeal and took in the new, Clauſe 20 E. 3. part 2. 
”m. 26. dorſ. Clauſ. 19 E. 3. part 2. m. 23 & 10. _ 
Clauf. 20 E. 3. part 2. m. 18. dorſ. & frequentifſim? alibi 
in dorſo clau . | 

The privy ſeal is ordinarily a warrant for the paſſing of 
thingy ee the great ſeal, ſometimes a warrant to iſſue 


ure, to make allowances, Sc. vide 11 Co. Rep. 92. 


the earl of Devonſtire's caſe; and this ſeal is ordinarily in 


the cuſtody of the lord keeper of the privy ſeal or com- 


miſſioners thereunto appointed. 
Beſides theſe ſeals of greater moment there are other 


ſeals of the king, as the privy fignet, the particular ſeals 
of the ſeveral courts, that of the king's bench and common 
pleas in cuſtody of the chief juſtices of either court, or 


their clerks appointed for that purpoſe, the ſeal of the 
exchequer in the cuſtody of the chancellor of the exche- 
quer, the ſeal of the duchy of Lancaſter in the cuſtody 
of the chancellor of the duchy, the ſeal of the county 
n N a palatine 


mt 


and memorandum — the 


5 or chancellor to the chief juſtices 
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the county palatine, which are 
1 Loney palaties of Cheers of he 
— juſtices of aſſiſe, yer and terminer and gaol-deli. 
„the king's ſeal of ſtatutes and izances, the 


a I 3. u. 18. 
EE 


of the ſeal for ſtatutes 
merchant, and probably for other ſeals of like nature 


rſon as before, or by a cloſe writ 
great ſeal. T. 19 E. 1. it is 
commanded, that for the future it ſhould be delivered 
ynger-the al of the chancellor af ghe-e3choquer, > 
The manner antiently of the judicial ſeals 
of the king's bench and common. pleas by 3 
vely, in 
like manner the judicial ſeal of the exchequer to the 
chancellor of the exchequer ; theſe were o in two 
r Clauf. 43 E. 3. m. 18. dor. woe 91m of the 
to the except the ſeventh penny, 
en juſtice (a); and when the 
king farmed out the profits of = ſeal of hls tho onkg 
me- 


was by the king in 


n theſe ſeals ate 
| IS 


_ . here quoted by 


fa} The antient fee to the 
Juſtice was one penny forevery writ, 
as appears from two of the 
our author, vis. 
20 C. 3. Rot. 37. 22 J. 3. Rob. 115. 
the firſt of theſe is a grant to Valter 
of Tar mouth of the profits of the ſeals 

r ten years, in confideration that 
the ſaid Walter ſnquld pay to the 
clerk of the banaper for the king's 
_ uſe 250 marcs every year, and ſhould 
likewiſe diſcharge a debt of the —.— 
of 20001. by the yearly 
200 4, the ſaid Walter to mm 
every year cent ſolds fort his expenſes 


in RING writs; all writs ad ſectam 


is, Gc, to pay no fees, Et que les 
J Laer in dener du bricfpor 


| har ab 19 mars mc 


94 latter is a. grant of the king 
(upon his havi famed the ſeals 
on account ſome miſdemeanor 
committed by Waker of Turmauth 
to Yohn de Padebury and Henry de Su- 
lihull, reddendo inde regi de claro per 
_— ducentas & guater wiginti mar- 

manus clerici hangperity writ! 
— Ham regis, Cc. to 


© qued juſßtitiarii notre in placeis 
Mis fait, den bags 

if rar: 6 ot ſeem there- 
as if the perſon employed by 


aur author to 'conſult the rec 
Ook fhe cad im Is the 


_—. 


r Toca br ar e „ 7. oo. ii 4d Oo. a. 


» "OO a S oa Kan e 


R KA Kas r © 


FF SS AF FT „ 8 


* 


naceon and his aſſigns forum — geen 
ede. figillis omnium brevinm judi- 


hum Je bancd fuo & bach paz 


exeuntiat pertinent, uſque ad termi- 
num dece m annerum, in valorem treſ- 
centarum librarum N 


2 
— red 22 


detem anncrum centum rr perry exiti · 
. breviam prædictarum, & reſerua- 


roficuum refiduum 
durante dio 


2 in rex certis perfonis in du- 
. 2 aſſump fi 
arquuetare” & exonerare ; ita 
quod brevia ad ſedtam & pro 

commodo regis per viſum & teflimoni- 


C pauperibus hominibus' fa#a Y 
ende abſque aliquo inde folvenao de- 


— 20 die Ofob: Robertes 7 "$a 
dyngton Cancellar domini regi 

ravit Willielmo Scot [e ot. 2 
tiario] apud Weſtm' guoddam. Agi 
domini regis pro brevibus pradifis in 
* TT regis fgillandisr, cujus 
Vor. 


granted to Matt Ca- + 
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hamerimes one iece remained with the chief juſtice or his 
deputy, the remained with the farmer or his 
deputy: — the ſeals of the courts of the 
king's 5 bench and common pleas were 
annum 

20 E. 

* e (c. 


let for 1000 J. per 


(by the king, A. 18 E. g. Rot. 35. Rer. P. 
3 T. * 3 Wt e 
I. reg 


ghee) unam partem idem Willielmus Scot 


liberavit cuidam 
deputato difi ei Canaceph u- 
rate, aliam vero partem ejuſdem figills 
penes * retinendo ; Et didum 

bene & — quod pt — 


5 Aktho the 


— which pro 
led our author to think the profits 
were let at 1000 /. per annum, fo that 
in ten years time debt might be 
) vet the annual produce 
of the ſeals being no more than 3000. 
© one hundred whereof was to be paid 
yearly for the king's uſe, it ſeems to 
me 2 plain, that the King's 
debt, which he undertook to pay, 
could be tuo and not ws 
- and pounds; what ſtren 
obſervation” is, that the — 2 
of 5 being in French, it was 
1 8 miſtake deux for divx. 
* was a grant of the ſeals 
of the king's bench and common 
pleas to Anthony Bache for ſeven years 
in recompen/ationem ſeptingentarum 
marcarum (due to him on an annui- 
ty formerly granted) at the rate of 
200 4. per annum for the two firſt years 
of the ſaid term, and 200 marks per 
annum for the five remaining years, 
the ſaid Anthony to pay to the clerk 
of the banaper for the king's uſe 
one [i hundred marks per annum 


de Merlawe, 


38 for the two firſt years, and one hun- 


dred marks per annmm for the five 
remaining years; and the king there- 
upon Tends his writ de admittendo 


predictum Antonium vel ejus attorn' 


ad rediftum modo debito fa- 
72 2 he was admitted — 
cordingiy. 
N tiones 


73 
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ions parliamenti 9 by the chancellor of the 
E and clerk of the hanaper, as a derogation to the 

| King's profit, and contrary to the duty of the ſheriff, 
Pare. is bound to receive no writs, but un. 

A Ca. the anſwer is, Sort bri mand” a 
ſuſtic de common banc contenant Peffett de petition, & quil; 

pur lour advi we) fatent tiel remedy en tour Plat, come il; 


verront, ge ſoit @ faire a profit du roy. 
And it moſt uſual,” that 22 char time Judicial 


| + not only in thoſe greater courts, but in moſt other 
ee hotter the King's ſeals thereunto deputed, yet 
Juſtices of uſſiſe and goal-delivery ſometimes make their 

under their own ſeals": vide Judicial Rep iſter 34, 
25 9.755 2 > $i ceo Rot. Parl. 25 E. g. u. „e 


e a the e de chit 

* en pleas night it iſſue under the the chief 
12 as-is uſed in gere, affiſes, & qer & rerminer, but 
n e eee 8 of the. great and-privy 
The great ſeal which Matthew Paris (8) fub amo 
1360. well calls (clavis regni) hath been with great care 
and ſolemnity kept and * and therefore antientiy, 
when there was any change made of the great ſeal, there 
was not only a memorandum made thereof in donſe clauſo- 
rum cancellarie, and a public notification thereof in the 
court of chancery, but public proclamation was made 
thereof. Clas. 1 E. 3. — t: mM. 11. dorſo. 

Vet in caſes of ſpeed and neceſlity, * 
diiſtinction s ſake the king uſed a private ſeal for ſuch oc- 
caſions, which were to be paſſed under the great ſeal. 

King Jobn died, his ſon king Henry III. being but about 
ten years old, from the . his "reign until 
3 H. 3 . all grants paſſed under the of the earl mar- 
hal, thar was his protector or guardian, bur in the king 
name, viz. In cujus rei teſtimonium las literas noftras fgillo 

. romitis mariſcalli reftoris naſtri & x eg figillatas, quia 
nondum figillum habuimus, 'vobis miltimus, teſte Willielmo 
 comite mariſealls. This ſeal be continued till chin 


„ | WES wor run pres 


— a at as 
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year uf his reign, Clan. EE incepit fegillum | 
year, viz. Pat. 3 H. g. 
m. 6. there was a proviſion made in parliament for the 


s currere: and in the ſame 


diſcrimination of thoſe charters, that paſſed during his 
minority and after his full age, in theſe w :* Henri 


c Ba gratid, c. Sciatis quod proviſum eſt per com- 


mune conſilium regni noſtri, quod nullæ cartæ, nullæ 
tione vel donatione, ſeu de aliqua re, quæ cedere poſſit 
in perpetuitatem, ſigillentur magno 
que ad ætatem completam, Teſte, &c.” and 
after the N of divers witneſſes are theſe 
words, Proviſum eſt etiam per commune conſilium 
regni noſtri & coram omnibus prædictis, quòd ft ali- 
« que cartæ vel aliquæ literæ patentes factæ ſecunddm 


+ aliquam prædictarum formarum ſigillatæ inveniantur 


«predicts ſigillo, irritæ habeantur & inanes, teſtibus 


« prædictis.“. | FA 
| ls ppears Clauſ. 20 E. 2. n. 3. dorſ. in the beginning 
of 9 that the 26th of October 20 E. 2. 


the king flying from his wife and fon, who was afterwards 
ing, a great number of lords and others choſe Edward 
kings eldeſt ſon to be cuſtos regni, ſuppoſing the king 
to be out of the kingdom; at that time Pep. Ao 
together with the great ſeal were with the king, and the 
new cnſtos regni ea, que juris fuerant, ſub figillo ſuo Privato 
in cuſtadia domini Roberti de Wyvill clerici ſii exiſtent, eo 
quad aliud figillum pro difto regimine ad tunc non habuit, ex- 
ercere incepit, poſtmodum vero 20 die Novemb. proxime: ſe- 
quent”, captis inimicis prædictis & ditto rege in regnum rever- 
tente, upon a 3 to the king for the ſeal the 
king thereupon ſent the great ſeal to his wife and ſon, ut 
non ſolum ea, que pro jure & pace eſſent facienda, ſed etiam 
que gratie forent, fieri facerent; ſeal was brought to 
them 26 Novemb. and the morrow being the feaſt of St. 
Andrew it was opened by the queen and her ſon, and de- 
livered- to the biſnop of Norwich : and it is to be obſerv- 
ed, that a parliament was ſummoned between the 26th of 
October and the 26th of November in the name of the 


king, but to be held before the queen and the cuſtos 


regni in quindena ſancti Andree, which ſummons muſt 
ms ES N 2 needs 


2 


illo noſtro uſ- 


cellor, 


27s | 
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needs be under bis own private ſeal ; but the 3d of D.. 


— ſeal being then in their power it was pro- 
ee e the Ref — 

is recited in the writ of proregation, but it is not entered 
of record, for it was a confuſed buſineſs, neither had 
they the rolls of the chancery in their hands to make any 
22 and if they had had them, yet it would have 
ar, and not have amended the matter: all 


| l yk ty: concerning theſe two inſtances is, 


that neither the ſeal of William earl Marſhal uſed by 
Henry III. nor the private ſeal of prince Edward were 
great ſeals within this ſtatute, rc. the - IR: 


might be high treaſon. 


eee exper of th 
great ſeal expires,” as well as all commiſſions: to 


Aud zuſtices, yer thie great ſeal'of the laſt king continues 
ahe gra el of England, all another be made and de 


9180 Edward III. began his che 2 
"Bip the biſhop 15 his hg th agchef 


of Ja. 


aneh, it was not poſſible a new ſeal could — 
time, and beſides the ſeal was not altered till the 3d of 


Onober eadem anno, as appears by the proclamation there- 


of, Clauf. 1 E. 3. part 2. n. 11. dorſ. ſo that all that 


725 while che old feat with te linker fr: the me- 


thod of which alteration was thus by his pro- 
clamation bearing ee 3 Octob. anno 1. di to all the 
_ wo hr of E land, ſignifying, that he had made 
A that it was to take place from the 
fourth > 3 that month of October, ſends them the im- 


yo of the new ſeal in wax, commands them to pub- 


iſh it, and chat after the fourth day of Oober they 
' ſhould give faith to it, and receive no writs but ddr 
the new ſeal after that day. 


The fourth of October being e the biſhop of Ely 
chancellor produceth the new ſeal, declares the king's 
pleaſure, that it ſhould be from thenceforth uſed ;- the 


after the old ſeal is broken oe * and 


the pieces delivered to the Spigurnel (e). 
2 nll El was an officer, whoſe * was to ſeal whe in 


Remains, 488525 | 4 
35 Again, 


* ee © - 
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Again, king Henry V. died 30 Huguſti anno ſui” decimo 
2 parliament was ſummoned by writ bearing tete 29 Sep. 
temb. anno primo H. 6. to be held die lunæ ante feftum Mar- 
tini, a commiſſion ĩſſued to the duke of Gloucefter bearing 


ite 6 Novenb. 1 H. 6. ad inchoandum parliamentum, Gc. 
and the biſhop of Durbam chancellor to Henry V. deli- 


vered up the ſeal to the king 28 Septemb. The new ſeal 


with the new inſcription was in that parliament ordered 


to be made, the biſhop of Durbam was made chancellor 
by commiſſion under the great ſeal dated 16 Novemb. 
the new ſeal was not made till ſome time after, therefore 
the old ſeal of Henry V. was uſed in the ſummons of the 


parliament and all the tranſactions till the new ſeal was | 


delivered: indeed when Edward IV. aſſumed the crown, 
the ſeal of Henry VI. was not uſed, for it could not be 
had, and if it could, yet Henry VI. being declared an 
uſurper, there was no reaſon for Edward IV. to give any 
countenance to that uſurpation by uſing of his ſeal, who 
was declared an uſurper and attainted of treaſon. | 


So that (except the laſt caſe of an uſurper) till a new 


ſeal be made, the old ſeal, being delivered to the 


and uſed and employed as the great ſeal, is the 


great ſeal of England within this ſtatute, notwithſtanding 
the variance in the inſcription, © portraiture, and other 
ſubſtantials from the ſtate of the mga governor,” 
But then, what ſhall we ſay of the old ſeal, when the 
new ſeal is made and delivered of record to the keeper, and 
the old ſeal broken? To this I ſay, 1. It was once the 
great ſeal of England, and therefore the counterfeiting of 
that ſeal and a plying it to an inſtrument of that date, 
wherein the old ſeal ſtood, or to an inſtrument without 
date, is high treaſon; nay, if in the time of Edward IV. 
a man ſhould counterfeit the great ſeal of Henry VI. and 
apply it td a patent or other inſtrument» of his time, it 
had high treaſon, tho Henry VI. were an uſurper, 
and his ſeal in the time of Edward IV. of — 

ö . of Z. 4. for treaſon | 
„e Ks / the nh, t K. 6, fn compaſing bi 


hat a man ſhall be arraigned in death, Ge.” 
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But what if in the caſe before inſtanced in, oy i 
th of OZober 1 E. 3. a man had forged 
Edward III. (g), bearing tefte 2 E. 3 i 
was out of dx, rin the time of ee, wo 
7. Edward IV. and counterfeited the 
of Henry F counter 
feiti ef the e ef Jrgland, if the difference 
| roo, very legible and conſpicuous, for 
 whereunto it relates, there was no ſuch grea in be- 
ing; but if the difference between the ſeals ks 
be not evident to the view of every man's eye, 
be more doubtful ; ſed vide de. boc infra: | 
his ſtatute only of the great ſeal, and privy 
ſeal, and therefore no other ſeals were within this ſtature, 
But by the ſtatute of x Mar. eff. 2. cap. 6. If any 
do falſely forge or 3 the queen's ſign ma- 
nual, privy privy ſeal, every ſuch offenſe 
* fall be Kh rota, and 1 their 
<< counſellors, procurers, aiders and abettors being con- 
vict according to the courſe of law ſhall be 
_ ©. traitors againſt the queen, her heirs and ſucceſſors.“ 
But now what ſhall be ſaid concerning theſe other ſeals 
_ above-mentioned, as the ſeals for the writs of the courts 
of king's bench, canes off and exchequer, the ſea] 
for ſtatute-merchant, & 
By the old law, ir ſees that counterfeiting any of the 
king's ſeals, wherewith writs were ſealed, was petit trea- 
| ſon, tho it came under the name of crimen falf.. Glanvil, 
that wrote in Henry 11's time, Lib. XIV. cap. 7. Di- 
" ** {nguendum eſt, utrum fuit carta regia an privata, 
ia fi carta regia, tunc is, qui ſuper hoc convincatur 

* (fcilicet de falſificatione) condemnandus eft tanquam 
de crimine læſæ majeſtatis; fi vero fuerit carta 
& yvata, tunc cum convicto mitius ndum eſt, 
« in cæteris minoribus criminibus falfi, in quorum ju- 


diciis conſiſtit eorum condemnatio in mem ſo- 


1 lummodo amiſſiane, pro regia tamen voluntate.“ 
Bracton, that wrote in the time of Henry III. Lib. III. 
C2 3. de trimine Teſs majeftatis, f. 2. Eſt & aliud 


0 This muſt be underſtpod under the old ſeal. | 
W "$489 genus 


* 


1 
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«- genus criminis læſæ majeſtatis, quod inter graviora nu- 
“ meratur, quia ultimum inducit ſupplicium & mortis 
4 occalionem, ſcilicet crimen falſi in quàdam ſui ſpecie- 
« & quod it. coronam ipſius regis, ut fi aliquis ac, 
* cuſatus fuerit vel convictus, quod ſigillum domini re- 
« cis falſayerit conſignando inde cartas vel brevia, vel 
5 ns confecerit & brevia & ſigna appoſuerit adul 
« terina, quo caſu fi quis inde inveniatur 4 ve 


« ſeiſitus, ſi warrantum non habuerit, pro voluntate re- 


« gis judicium ſuſtinebit, &, fi warrantum habuerit & 
« yarrantizaverit, liberabitur & tenebitur warrantus:“ 
Fleta, that wrote in the time of E. 1. Lib. I. cap. 22. de 
crimine falfi, tells us, Crimen falſi dicitur, cum quis 
« accuſatus fuerit, qudd ſigillum regis, vel pally, 
«, quod figillum domini ſui, de cujus familia fuerit, fal- 
* Ann & brevia inde conſignaverit, vel cartam ali- 
« quam vel Iiteram ad exhæredationem domini vel alte- 
« rms damnum fic ſigillaverit, in quibus caſibus ſi quis 
« inde. convictus fuerit, detractari meruit & ſuſpendi. 
* $. 3. Item erimen falſi dicitur, cum 

* non fuerit ad hoc data authoritas, de figitlo regis rapto 
vel invento brevia cartaſve conſignaverit: Britton, 
that wrote in the time alſo of E. 1. cap. 4. Soit inquiſe 
* de touts ceux, qui aſcun fauſin averont fait a noſtre 
«. ſeale, come de ceux qui per engin ont noſtre ſeale 
« pendy a aſcun charter ſauns conge, ou que noſtre ſeale 
e ount emble ou robbe, ou autrement troue eient enſele 
* brets ſauns autre auctorite, and cap. 8. Graund treſon 
« eſt a fauſer noſtre ſeal, &c. ? 


Upon theſe old boobs there is no difference made 
touching the king's ſeals, but generally the crime of trea- 


ſon was ſuppoſed in counterfeiting any of them, but moſt 
certainly the ſtatute of 25 E. 3. extends only to the great 
and privy ſeal, as to the point of treaſon; but then he- 
ther that, which was a treaſon before, remain not ſtill a 
felony at the common law (for all treaſons include felony. 
3 H. 7.10. Co. P. C. p. 15.) is conſiderable. | 

M. 2 H. 4. B. R. Rot.2. as I take it, Viſum eff curiæ, quod 
contrafattio figilli regis pro recognitionibus eſt niſi felonia (hb): 


{b) There is no. ſuch itry to be term, but the words cited by our au- 
found either on the ſecond or ſeventh thor are in the abſtract of the rolls of 


roll of the plea or crown · roll of that 12 king's bench of Meh: * 
| 4 ” | | 


- 


ws illicitus, cui 


but 


» 
$79 


1 


| HiSTORIA PLACITORUM CORONE. 
nia (ht but tho they held it not treaſon, they do not poſt, 


—— affirm it felony ſince the ſtatute of 2g E. 3. but only 


non eft niſ felonia, viz. that at moſt it can be only felony. 


P. 6 E. 2. B. R. Rot. 2. Eſſex. Johannes de Boſco per 


more modern hand than that of Mr. 


ned the king's bench rolls. 
$4 Fherecorg erg 


arraigned pro 
2 Gaz i & : brevis vie domini re- 


» gis, eo quod ivit cum brevi Ide 
* rancellaria] ad ignem & calefacie- 
* hat cultellum, & cum illo cultello - 


© ceranidicti brevis findebat, & amo- 

15 9 woes impoſuit aliud breve 

. uperſedeas- to the 

of Eifex) illud in eadem 

— inclafit. & tradidit ſervienti 
ſuo illud breve vicecomiti Efex 

deferendum,' qui quidem ſerviens 


Lin preſentia' preedicti Jobannis de 
2 to. liberavit eidem vicecomiti 


minfter his ordinary; Sed ut ſcia - 


tur pro quali eidem Nm aſs li- 


„ berari debeaty” a 3 jury ex officio * 
m guil- 


2. 1 "pris bx finden- 


do cum cultello ſuo prædicto ce- 


| *ram ictam & imponendo fal - 
„ ſum breye prædictum, ficut ei ſy- 


2 ius Iwpontur; Ideo inde ad 
£ jadicium, &c. & iriterim commit · 
< titur mareſch', Ge. There is no 


judgment entered upon the roll; 


10 that from this record, which is 


not in uſual form, it is doubtful whe- 


ther he had his clergy or not, tho 


| coi is ml probe he hag? ur 


cio it is moſt probable he had; 

'yet it ſhould ſeem from the caſe of 
"Geoffrey de Huntynton & Richard de 
'Chnton, which was hut- fix years af. 
Een; as if this offenſe was not 


0 much as felon hap} they were Als rect 


pro contr 
— * — ſub figillo re regis 2 con- 
% ttafacto, which was found in 


their cuſtody; afterwards they plead 


OW reign of James I. | 
- © eft quod carta non «ſt de forma 


e "off culpabilis pro Faifitate, bo quod _ cultellum = 
& calefaciebat tum 22 =p on uu renee 
Poſuit aliud um, . ericus, & traditur ordi- 
nario Weſtm' (i). Simile 78 E. 


Kot. -7. but upom what authority is 
uncertain, being in a different and 


2. B. R. Rot. 25 Rex (i). 


the king's pardon ** ornnibus fe- 
6 loniis & tranſg us, & quia 
inſpecta carta prædicta, que dici- 
« tur eſſe contratacta, compertum 


« in cancellaria regis uſitata, inſpec- 


ita etiam cera eſuſdem cartæ ſuſ. 


22 impreſs <>, ill quod cera 


"6 cellar', ſed — — appobita fuit 


* cuidam alteri liter regis patenti, 


„ quod citius dici pot tranſgreſſo, 


* quam  conjrafattio, Et * 
rex perdonavit eis ſectam 


7 * ſux, pin rt ad 7 —— com prin, 


2 « onibus, &: 8 jam per — 2 an · 


nos in priſona regis ſteterint occa- 
t fione priedicta & non alia cauſa, 

„ dictum eſt quod deliberet 

* eos,” Kc. & ipfi eant inde quieti, 
« &c. „Et carta illa cancellatur in 
cur.“ 1. 11 F. 2. B. R. Rot. 
156. Heref. from hence it appears that 
the judgment afterwards in L-a4-'s 
Caſe 4 Jac. 1. een to the 
antient reſolutions. 

74% This is the caſe of Philip Bur- 
den, but is by no means fim to 


that of John de Boſco, for this was a 


direct actual counterfeiting of the 
great ſeal : vide infra in notis, See 
alſo another caſe to this purpoſe for 
countericiting the privy ſeal. Rot. 
part. 6 E. 2. part 2. m. 18. © Yohn 


de Redynges was arraigned and tried 


.6E 28 ſeneſcallo & mareſcallo ho- 
ſpitii domini I ro contrafac- 
90 _ privati Aeli dem ni regis, & 
quibuſdam litteris de prædicto 
Pills controfactis { contrafa#s 

Tos natis cum eo inventis, 
being und guilty had-judgment, 
o ptædicta ſeducione [ - 


42 = nr by. plug * o ma- 


1 tes fuſp ſuſpenſus. 5 Ville Ryley's Plack. 
ta Parlamentaria, p. e 


e 


5 = 
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HISTORIA PLACITORUM CORONE. 
It appears not, whether it were a writ under the great 


Gor > ;odicil writ of ſome court, but whether it were 


the one or the other, it ſeems to be capital, for he had 
the benefit of cl which in thoſe times was allowable 


in ſome caſes of Gola ; ſo that it ſeems a counterfeit- 
ing of any of the king's ſeals was felony at common 
law; but whether it ſo continues, notwithſtanding the 
ed it from treaſon, unleſs © 


ſtatute of 25 E. 3. hath 
it be the great or rivy ſeal, ſhall be farther examined. 

IT. Having thus conſidered the ſeals, it remains to 
conſider what ſhall be faid e counterfeiting of the great 


or 
"Rong abe, or compaſſing to counterfeit the 


al is not a counterfeiting nor treaſon wi in this 


e for fmt Bean actual counterſeng Ca. P. ＋ 1. 


A taking the great ſeal off from a true patent and cla 
1 a forged patent in former times hath been hl 
bo treaſon ; ' my ord it is er rites 
treaſon, (tho Gl (I) ith otherwiſe) for 
woman, that di bi ade keto riſe, which 
if it had been only a great miſpriſion, ſhe had been bail- 
. e 
4. 25. which is entered H. 2. H. 4. B. R. Rot. 16. 
Md. Clement Petiſon's caſe, the taking off the true ſeal 
rel atent and fixing it ta a fi atent is ad- 


treaſon ; judgment 1s only quod diftra- 
— ants fofpendatar, which is the judgment in = treaſon, 
This caſe and the reporting of it is diſliked by my lord 


Coke P. C. p. 15. (n); but Stamf. Pl. 28 3. * — to 
al wh this es. * 


; But 
> 
© (1) Co. p. Gig. « indicted, quod contrafecit 
This argument of our wy % num gillum domini regis falſo 2 
very far from being conqluſive, for Fa malitioſe & proditorie, & cum 
the ſtatute of 2 1. — 15. dicto ſigillo ſie contrafacto quaſdam 
where the oſſenſe is << literas, que pteſent pred? ſunt 
(which for what appears 7 — © conſut', figill' :. he pleads not 
here) the offender 1s — Mabie, al- 7 « guilty, the j Jury find, quod quoad 
tho it were only a miſprifion. 2 Co, * contrafation prædicti 
Ius. 188, 189. idem „ in nullo eſt culpabi- 
And well it might be, for that 10 lis, 8 Adem Clomens 8 
falſo & deceptorie & in deceptio- 


by the record to have 
* " Cement Peytenyn was 


8 Ge affects een de 
Wann — 


181 


155 


BY 1 


A cha 
2 7 old N knts and fix 


Who; 


a % HDR TEES and put a 


teras prædictas, & ſuper literas il · 
8 «las pendi fecit figillum magnum — 


HISTORIA PLAGITORUM CORONE, 
Hut be I authorities are. againſt it, and that it is 
n and offenſe, but. not high treaſop, 
2 , by he rok e 


2 good ſeal 
nt, and Fang Do 


Weiden pana 5 fine and i 
. lord Coke, . * 1 


two wes 55 5 


both, on the one a true patent pu label through 
. Kal t Ne 


ed fd patent, then he e che true patent 


by abi te other ae atent; this was ruled 
3 hat this was no bun- 
Rs m_— treaſon within this act. 

of r 
ering ts have been gen for coun- 
ng the gre abut jw rl e . 

but not treaſon; and with this 

x ha my lord Cate, and it is the ſafer and later 
opinion and-fit to "_ followed. 
If the patentce: of the king, of lands under the great 
A OF ROY nne, 


& Sorina ſua ſeribi fecit, & finxit li- 


2. N 


66 « tionem domini r 


4 domini regis, quod antea pendebat 
aliam magnam patentem do- 

mini regis, & figilum domini re- 
4 gis prædictum ſubtiliter & private 
conſui fecit ſuper literas falſas præ · 
dictas, & illas literas una- 


ie =£ 

very extraordinary 
caſe, for as lord Cote juſtly obſerves, 
whatever offenſe this were, yet this 


Ws ern, propter 


. the XK 
s Vuiſo indictamento necnon veredict 


** cum figillo domfni regis prædicto 
* in diverfis partibus regni _Ang/iz 
** tanquarn veras literas patentes, 
prout emdem liferz faciunt men- 
* tionem, uſus eſt & exercebat in 
deceptionem domini —— & po- 


uod euria non 1 quale 

4 udicium prædictus Clemens in hac 
an Parte fi debeat, remittitur 
«© priſon# — Afterwards in 
term next following, 


* vigetur curiz hie, qu 


ä 


pro eo, ed of 


judgment ought not to have been 
3 upon this verdict, for the jury 
ad 5 n him of the 
the indictment ; 


* to . that it is directly 


contrary to the caſe above · mention · 


de Huntynton'; there is 
likewiſe another irregularity in this 
caſe, that tho the was com- 


mitted aſter the 25 E. 3, and is laid 
to be done proditorie, yet it is not 


laid to be contra formam flatuti, 
fn that fate ſom wag 


5 other 


re R 17 © 


6 Mn. D-. TY ©» 


* 0 
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HISTORIA” PLACITORUM CORON R. 


other name, this is not counterfeiting of the bad nor 
treaſon within this ſtatute, but à great offenſe or miſpri- 
fion; for which the abbot of Bruer was ſentenced 
the king and his council, and the abbot delivered up the 


charter to be cancelled. Clauſ. 42 E 2. f. darf Go. 
P. C. p. 16. 4 * 4 


If the chancellor or keeper affix the great ſeal 0 
charter without warrant, this be a miſdemeanor in 


him, it is not treaſon within this ſtatute, tho Britton and 


a make it treaſon at common law; and al- 


Fleta ubi f 


tho it ſhould be ſuppoſed treaſon at common law, but 


not compriſed within the ſtatute, yet it is not now felony 
therefore the rule taken 3 H. 7. 10. that thoſe treaſons at 
common law, which are not within the declaration of 


25 E. 3. yet remain felony, is not true, as mightt be made 


"5 inſtances, 
5 : ons waa it ſeems, that altho, 
— „* Britton, if a man find caſually the great 


and ſeal a forged charter, this was treaſon at common 


law; yet it is neither felony nor treaſon at this day, for 


4 — N ee it is therefore 
oniy a 


miſdemeanor. Co. P. C. p. 1 


0 : 
counterfeiting of the judicial ſeal of the king uſed for 


writs was then treaſon, yet very lately in the king's bench 


it was ruled to be no felony at this day, but only a 


great miſdemeanor puniſhable by fine and impriſonment, 
or by ſtanding in the pillory, or both, ſo that the book 


of 3 H. 7. is not in all points agreeable to law, for many 


things were treaſon before 25 E. 3. which are thereby de- 
clared not to be treaſon, and yet remain not felony" at 


this day; and the like for counterfeiting "the ſeal of a . 


RI ata of the great ſeal withou 
a man grave the ſculpture great t 
er 3 


ſeal any thing, this ſeems to be no counterfeiting of the 
great ſeal, tho it be with deſign and preparatory to ſuch 
an attempt; for tho in truth the inſtrument itſelf be the 
_ as appears by the uſual expreſſion Agillo meo une: 
* frequent proclamations de /igil/o amiſſo, w 
ether he M or a tuber loſt his 2 caf 12 * * 


never uſe it or apply it to | 


05 


— ' ̃ 8 — 


. 


122 . 
- 
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— 


. at this day hig en. 2 


. drawn, hanged and quartered (o). 


HISTORIA 'PLACITORUM CORONA. 
ſeems not a ſeal within this ſtatute till an impreſſion made 


in war in teſtimony" of ſome writing, no more than the 
forging of a ſtamp for money is a counterfeiting of 


1 1 uſed, tho in both caſes it is - be 
evidence to prove the offenſe 
Commired, Worker crc mſtances concur to prove it 


971 76 fac. BUR. One counterſtited the drau ie" of « 
t to himſelf and others to compound with alehouſe- 
and uſurers touching their offenſez, and counter- 


 feited the privy-ſi ro-parranr the paſing of the oche 
commiſſion ſo by him drawn, and coll 
of money thereby, and for counterfeiting the privy ſig- 


divers ſums 


net he was indicted of high treaſon upon the ſtatute of 
— Mar. fl was reſolved,” 1. That the counterfeiting of 
e great privy ſeal, manual, or} privy ſignet is 
Fra hat the adding of the crown 

in the 7 Þ+ ſignei, Rich was not in nt true, and 


the omiflion of ſome words in the e ge which were 


in the true ſignet, andthe inſerting other words, which 


mere not in the true, (Which was em purpoſely, that 


there might be a difference between the true ſignet and the 
counterteit) alters not the caſe, but it is high treaſon, for 
the fixing of the counterfeit ſignet, and thereby obtain- 


N ng the great ſeal to his feigned patent, and thereby pub- 
it'm 


it to be true,, and colleRin ſums of money by 
it treaſon; the offender bad judgment to be 


So that ir hould ſeem, thar tho here might be ſo grea 
a diſparity between the true and counterfeit fignet, tha 
the bare affixing of ſuch a ſeal might not be a * 


feiting within the ſtatute; yet if it were ſo like, that it 


deceived the officers of the great ſeal, and was uſed to 
that purpoſe, - and attained its. effect, viz. the affixing 
of the great ſeal to the forged commiſſion, it was a ſuffi- 


. cient counterfeiting to bring him within this law of 1 Mar. 


The like mutatis mutandis 29 970 applied — * 


" ran ray 


. 


ben hi ee nun Rep. 9. by thameof aig 
| 45 If 


HISTORIA PLACFTORUM: CORON x. 


If a man counterfeit the ſtamp of the great ſeal, 8 
deliver it to B. to uſe, B. being ignorant that it is a.coun- 
terfeit ſtamp, but thinking it true, ſeals a vrit or com- 
miſſion, this ſeems not to be treaſon in. B. becauſe he did 
it not proditorie, but it ſeems to be treaſon in the deli- 
verer, if he delivered it to that purpoſe, for he did it 
proditorie, but the other not. 

III. I come in the laſt, place to conſider the judgment | 
in the caſe of counterfeiting of the ſeal, whether it be on- 
ly to be drawn and hanged, as in the caſe of counterfeit- 
ing money, or to be drawn, hanged, beheaded, Cc. as in 
the caſe of compaſſing the king's death, levying of war, 
or adhering to the king's enemies. 

It ſeems that at the common law this offenſe was felony 
or treaſon at the s election; if the indictment ran 


only felonice it was only felony, if proditoriè it Was 88 


ſon (2). 

Bur alcho it were proditerid and ſo applied to, treaſo 
it was not a treaſon of ſo deep a die, as that of com 
ſing the king's death, adhering to the king's enemies, or 
— war, which ſtrikes at the head, and therefore in 

iſon thereof it was a kind of petit treaſon. 
Clauſ. 6 Jaban. M. 12. dorſ. Scias as qudd dedimus 


5 Ade de | Eſſex clerico noſtro pro — ſug omnia 


e terras, tenementa & jura, quæ fuerunt Villieimi de 


2 Serubly, cujus terræ & tenementa ſunt eſchaeta noſtra 


« per feloniam, quam fecit de falſificatione ſigilli noſtri.” 
Et nota the. king had the eſcheat, yet the offenſe was 


ſtyled felon yx. 

0 At the parliament 18 E. 1. Co. P. C. 5. 16. Clergy was 
allowed to a man convict pro falſifcatione figillt regss, de- 
liberabatur ardinario (q ), but! in tali on non admittenda 


Co. P. C. 9. Is. A get ne 

650 } This is confirmed by Philip 2 21 Jors find ty de felo- 
Burdun's caſe, P. 18 F. 3. B. R. nia & ſeditione 2 

Rot. 25. Rex. South” ) who together and he was thereupon delivered to 

with Richard de Bourne was indicted, his ordinary, tanguam clericus con- 

Quod nequiter & "Jditiaſe contrafecit © victus; from hence it appears that 


| 5 pu de metallo ad modum magui at common law clergy was allowed 
8 


illi regis, de quo quidem figillo con- in caſes of treaſon, where it was not 


a 


; "IRE! wn brevia the nen king's Fw 


_ 


765 


| HISTORIA PLACITORUM CORONB: 
f purgatio ; and yet in theſe caſes of treaſon of 
ing war or com the king's death clergy was 
8 onen law. T. 21 E. 8. * R. Rot. wy 
(r) 
M. 1 E. 3 e Parden 2205. Keen 
2 — king's ſeal @ charter of 


| Lage of all felonies, and i it was yet there it 
s 4.5 he 


that the ju fab Gabon offends, that 
alt be drawn and but ſuch a pardon will 
not ſerve in ſuch a caſe ſince the ſtatute of 25 E. 3. 
Tin. 10 E. 2. Rot. 132. B. R. Bucks. . 
gat & Jobanues Salecot per ballivos coram rege ducti 
ad reſpondendum domino regi de hoc, quod ipſi cum 
« aliis ignotis in pleno mercato ville de Olneye, cum 
<< quadam falſa commiſſione & ſicta cum quodam ſigillo 
< regis controfacto ſignata, 2 ballivi in curia 
hic porrexerunt, aſſerentes illam ſuper eos inveniri die, 

quo attachiati fuerunt, & dicentes, quòd virtute illius 
<. commiſſionis priſas feecrunt ad opus domini rogis, uf 

que ad fummam ſexaginta beftiarum, 3 
* tuor deſtiæ inventæ fuerunt in os? won 


cum eis hic ductæ ; they both er 1 rr 
ON1is 


7 5 "Jury find John Salecok- guilty de — 


is, judgment given againſt him pro falſitate 
igilli regis. & — prædictis quod 1 


N « & pro furtiva abductione Predictarum n ſul- 
"M * 8 


(7) Thax ate was thus, Peter de . 

"Thorpe ſon of Jabm de Thorpe was in- ** fi, &c. Et. eſt ſæpius 
dicted, and i wh outlawed © + ab eo, fi : 2 aliud velit dicere 
anno 18 E. 3. pro diverfis feloniis'&® © pro reſponſione in retardationem 

„ viz. going to little Yar- © J Judicii Ke. Qui dicit, ut prius, 
mouth and Gorlefton cum tribus vexil- & nihil aliud reipondet, &c. Et 
lis exten/is in modum guerre, breaking ** inſpectis indictamentis predictis, 
open houſes there, felonioully taking & etiam 8 utla- 
away goods there, &c. and alſo five « gar” prædictæ eſtie comper · 
ſhips, * Quz prrparatæ erant de *© tum eſt in eiſdem, quod utlagar' 
* victualibus & aliis neceſſariis eun- © © Pradicta ſuper articulo /editioni: 


i di cum domino rege in guerraſua, * prom — in * uo caſu -pre- 


„Kc. Afterwards coram rege quz- * dictus egio clericali 
i fitum.eſt a præfato Petro, fi quid * gaudere non 2 a ſecundum le- 


1 proſe habeat vel dicere ſeiat, quare * gem & conſuetudinem regni, &c. 
a diſtrahatur & 


” ad 3 — Hh ſu- * _ idem Petrus 
per utlagaria p a i non uſpendatur, &c.“ 

« debeat, &c. Wi dicit, quod cle» {/) 1 E. 3. 23. ö. 1 

a ta, 
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HISTORIA PLACITORUM RON 

Nota, an arraignment of treaſon without indictment 

upon the mainouer (:) found upon them: vide P. 21 E. 3. 
B. R. Rot. 46. Midd Rex. 

According to the old books above-mentioned, Flite, 
Ec. ub? ſupra, diftrahi debet & fuſpendi; and ſo it was 
Pt FP 

e judgment is only uſpe | 
| And R 
counterfeiting the king's, coin, which was a treaſon at 
common law, tho it be fo declared by the ſtatute of 
25 E. 3. yet the j t, that was at common-law, 
. 740 n and hanged, is not altered by 
that ſtature. M. 10 Car. B. R. Morgan's caſe (u): ſo in 
caſe of counterfeiting the ſeal; but at this day the law is 
generally held, that e of great or 
privy ſeal, or of the p ee or ＋ * the 
judgment is to be hanged, as in 
other high treaſons, and ſo was the 1 . rn 
of 16 Jac. above- mentioned; and it is ſafeſt to follow 
the modern practice in ju of high treaſon, tho 
I think it no error, if the j be only agile. nar 
tur & ſu 7 dl 8 to the antient 


thn he hight Judgment in en ye x is tl includ; 
ed in it. $f ts: pe 


{t) See for this kind of H. b. S. F. C. 148. 
2 Co, A. 186. * e N , x 
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giving it its 
denominated value is juſtly reckoned inter jura na- 
Jeſtatis, and in England it i is one i of the wil 


=D enter into the x concerning ey I 
Il give a hiſtory or narrative of the various ſtates and 
e and changes of money in the ſeveral ages of 
this Kingdom, and then ſhall deſcend to ſome more par. 
ticular obſervations, which will be uſeful in this buſineſs. 
a Ack r — of all 5 e almoſt 
h the wo conſiſts princi of three parts; 

1. The material, it rake, Th hed * 
tion or extrinſic value. The impreſſion or ſtamp. 
J. The material in Engla is eicher pure filver, or pure 

q whereof poſſibly ſome money was antiently made 
* England, or elſe ſilyer or gold mixed with an 
was uſually and is hitherto a ſmall pro- 


HE Þ Tegirimation of money and the 


allay, * whic 
portion of co 


3 e money of ay; that hath for 


ages obtained, is E uy which © 1s commonly called 
in Stern (a a) gold or Sterling ſilver, for tho the 3 
tion of Sterling was at * to the coin 4 ſilver 


nn trend to hp rm Gems Wh mers, 
ofa from the town of Sterling in who in the reign of king John were 


Scotland, where hey pou pretend the invited over to reduce the money to 


eſt money was oe; its proper fineneſs ; the people of 
rn that country being generally called 
Saxon word Steore, which 3 Eafterlings. | 
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and to that coin, which was the penny commonly called 
Sterlingus, yet uſe hath made it applicable not only to all 
kind of Engliſh coin of ſilver, but alſo to coin of gold, 
and this is called the ſtandard of coin. 5 952 

But before this can be well underſtood, we muſt make 


ſome di on touching the meaſures applicable to theſe 


In ſilver the meaſure or weights applicable thereunto 
are principally theſe : ; | 

1. The pound, which being not averdupois, but troy 
weight conſiſts of twelve ounces. - | | 

2. The ounce conſiſting of twenty penny weight. 

3- The penny or Sterling conſiſting of thirty-two grains 
of wheat taken out of the middle of the ear. 

This is the old compoſitio menſurarum ſettled in the time 


of E 1. (6) viz. quod denarius Angliz, qui denominatur 


Sterlingus rotundus, fine tonſura ponderabit triginta duo 
grana frumenti medio ſpice, & viginti denarii faciunt un- 
cam, & duodecim unciæ faciunt libram, & octo libre fa- 
ciunt gallonem, & oo gallones buſſellum (c). 

And it is to be remembered, that at that time a penny 
did really weigh the twentieth part of an ounce of ſilver, 
and twenty - pennies, did really weigh an ounce of ſilver, 
and two hundred and forty pence did really amount to a 
pound weight troy, and to twenty ſhillings, which made 
2 pound of ſilver coin. Rh] | 

And altho at this time the coin is raiſed, and therefore 
varies from what it was at that time, yet to this day twen- 
ty ſhillings in ſilver is called a pound, and the meaſure of 
an ounce is by twenty penny weights according to the old 
proportion; but indeed in is changed (“), for 
whereas thirty [two] grains of corn then made an ounce 
la penny weight], yet becauſe the weight of corn is not 


% An old leiger book of the ab- three pence. - See Tinda/s note on 
dey of St. Pdmund/bury ſays the affair Kapin's hiſtory ſub fine Ed. 1. ; 
was thus ſettled in 3 Z. 1. by George {c) Vide ſtatute 31 B. 1. 2 Co. In- 
Reckley then mayor of London and Fit. 577. | 
maſter of the mint; and in the (There d as Tapprokency 
* F. x. an indented trial-piece of two or three miſtakes in this para- 
the goodneſs of old Sterling was graph, I was not willing to vary 
lodged in the exchequer, and every from the original MS. but have in- 
pound weight troy of ſach filver was ſerted in brackets what I think was 
to de ſnorn at twenty ſhillings and intended. 


Vor. I, | RM always 


4! 


165 


HISTORIA PLACITORUM CORONÆ. 
1 and the number of thirty [two] was 
nat ſo ready and eaſy for — ns, en e 
is now divided into twenty-four equal parts, which are 

commonly in the buſineſs of the mint called 2 
BZBut touching the meaſure of gold, there is differ- 
- ence in relation to coin from of filver, for we are 
told by the liber ruber ſcaccarii in that large tract con- 
cerning money, that the pound of gold conſiſts of twen- 
ty-four carets, every caret weighing half an ounce of fil. 
ver, and every caret conſiſting of four grains; and con- 
ſegquently every grain of gold would weigh ſixty of thoſe 
grains, which we call grains of ſilver, vz. the artificial 
grains, whereof twenty-four made the penny weight (d). 
Now the Sterling ſtandard was antiently, as it ſeems, 
ſomewhat different from the ſtandard as it is at this day, 
and for ſome hundred of years before; for from the 46th 
year of Edward III. and for ſome time before until this 
day the ſtandard of Sterling ſilver hach heen and is this, 
uvix. every pound of Sterli eleven oynces 


ne ſilver 
tw weight of fine ſilver, and eighteen. penn 
wel bn 8 — which makes the allay of Bord 4 
but becauſe 3 — 2 — of 
proportion, a half-penny wei eo over or un- 
deer is allowed for ＋ remedy, which — cauſe that 
Sir Jobs Davis in the caſe of mixt monies, fol. 24. l. 
faith, that eighteen. ſhillings and five pence half- penny 
argenti puriſſimi continentur in qudiibet libri, & quelibet 
libra de Sterling money @voit 18 d. ob. de allay de coper, & 
But before that time it appears by the red book in the 
exchequer, (which was written before 46 E. 3. and after 
23 E. 3.) the ſtandard of Sterling ſilver conſiſted of eleven 
- ounces four penny weight of fine filver, and ſixteen penny 
weight of copper, ſo that then the ſtandard was purer ; 
and poſſibly by what follows it may appear, that in the 


time of Henry II. the ſtandard was purer than that, for 
then there was allowed only twelve-pence upon the pound 
of filver deallare firmam (e), which poſſibly might be to re- 
duce it to fine ſilver, but this is obſcure; de hoc paſtea. 
; 3 — — of filver.. | | i 
io penny weight, caret ſe ' 
grain} penny — e 77. 
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HISTORIA PLACITORUM CORONE: 
The ſtandard of Ster N 
t 


E. 3. (f) was, that a Sterling gold conſiſted of 
twenty-three carets, three grains and a half of pure gold, 


and a half grain of allay of copper, and thus I think it 
continues to this day; and by this we may underſtand 


the ſtatute of 17 E. 4. cap. 1. 88 cap. 2. by the 
former it is provided, that no goldſmith ſell any gold un- 
der the fineneſs of eighteen carets, nor — ike the 


allay of Sterling; by the latter, that all ſilver, that ſhall 


be fined or parted; be made ſo fine, that it may bear 
twelve penny weight of allay in A p: and yet 
eee, eee 

And this is the digni 2 coin of England, that 
it hath been generally of the allay of Sterling, (except 
ſome ſmall interruptions, whereof hereafter) and accord- 
ing to this it was enacted 25 E. 3. cap. 13. that the 
money of gold and filver, which now runneth, ſhall-not 
be impaired in weight or allay, woo Seen 63 ny 
way may be found, the ſame be pur into the antient 


as in the Sterling made upon the petition oF he commons. : 


Rot. Par. 25 E. 3. u. 32. 

I. As to the eſſential of coin it is the dehomi- 
hated or extrinſic value, which is and of right ought to 
be given by the king, as his unqueſtionable preroga- 
tive (g), and that is ſeen in theſe particulars. 

1. In the firſt inſtitution of any coin within this king- 

dom he, and he alone ſets: the weight; the allay, the de- 

nominated value of all coin; this is done commonly by 

n the maſter of the mint; 
Nea. 

Aud de by ſpecial charter or uſage divers prelates and 
monaſteries i in 0 land had a certain number of ſtamps 


for the coinage. of money, as the abbot. of St, Ednundf. 


— Clauſ. U. 4 H. 3. n. 15. dor ſ. the archbiſhop of York 
/ a Wh part. 1. m. 19. and likewiſe the archbiſhop 


SEEDS iche iſh. of Durham, the biſhop of Ch:- 


cheſter, Sc. de quibus vide ſtatute 14 & 15 H. 8. cap. 12. 

yet they had only the profit of the coinage, and the reſi- 
dence of ſome coiners at their cities, but they had not the 
power of inſtituting either the allay, the denomination, 


Com. 3 76. 


— Se Is 46 Ple. 
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or the ſtamp; the ſtamps were uſually ſent them by the 


treaſurer and barons of the exchequer by the king's com. 
mand under his great ſeal, and the maſters or chief officers 
imployed therein were ſworn to the king for the juſt exe- 


cution of their places. Clauſ. 5 E. 3. part. 1.m. 10. & 19. 


But thoſe mints have been long diſuſed, tho it ſhould 
ſeem by the ſtatute of 14 H. 8. cap. 12. above-mentioned, 
that the ſeveral ſtatutes made againſt exchange of money, 
other than at the king's exchanges, were not intended 


to prejudice theſe particular franchiſes of coinage. 
2. He may by his proclamation legitimate foreign coin, 


and make it current money of this kingdom according to 
the value 1 by ſuch proclamation; but the coun- 
terfeiting of ſuch money was not treaſon, till the ſtatute 
of 1 Mar. cap. 6. made it ſo, nor the clipping, waſhing, 
impairing thereof was not treaſon till 5 Eliz. cap. 11. and 
18 Eliz.\cap; 1. but all theſe ſtatutes allow the power of 
legitimation thereof to the king by proclamation (+). 

3. He may inhanſe the external denomination of any 


coin already eſtabliſhed by his proclamation, and thus it 
hath been gradually done almoſt in all ages, as will ap- 


pear by what follows in this chapter; this is ſometimes 
called imbaſing of coin and ſometimes inhanſing it; and 
it is both, it is an inhanſing of coin in reſpe& of the ex- 
trinſic value or denomination, but an imbaſing in regard 
of the intrinſic value; as for inſtance, -when in the time 
of E. 4. a noble was raiſed to a higher rate by twenty 


pence; videg E. 4. 49. 


4- He may by his prerogative imbaſe the ſpecies or ma- 
terial of the coin, and yet keep it up in the ſame deno- 
minated or extrinſic value as before, namely to mix the 
ſpecies of money with an allay below the ſtandard of Ster- 
ling; this is the caſe of mixt monies in Sir Jobn Davis's 
reports, where the caſe was this. = 


'(b) See alſo8 & g . 3. cap. 25. king's mint, or mark on the edges 
and 7 Am. cap. 25. whereby it is high any coin current, or to counterfeit, 


treaſon knowingly to make, mend, or colour or gild any coin reſembling 


buy, ſell, or have in poſſeſſion any the current coin of the kingdom. 
mould or preſs for coining, or to And ſee 15 Geo. 3. ch. 28. 
convey ſuch inſtruments out of the 
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© April, 43 Eliz. Brett bought wares of one Gilbert a 
merchant in London, and became bound to him in 200 J. 
conditioned for ef or day of one hundred pound Ster- 


ling current and lawful money of England in September fol- 
lowing at Dablin in Ireland: 24 May, 43 Eliz. the queen 
ſent into Ireland certain mixt money from the tower of 
London with the ufual ſtamp and inſcription, and declared 
by her. proclamation, that it ſhould be lawful and current 
money of Jreland, viz. a ſhilling for a ſhilling, and ſix- 
pence for fix-pence, and that accordingly it ſhould paſs 
in payment, and none to refuſe, and declared that from 
the 10th of Fuly next all other money ſhould be decried 
and efteemed only as bullion and not current money, 
Upon the day of payment Brett tendered the 1007. 1n 
this mixt money, and reſolved upon great conſideration, 
that this tender was good, the 1 5 of payment being in 
Ireland, and the day of payment happening after the pro- 
clamation made; that altho this were not in truth Sterling, 


but of a baſer allay, nor a money current in England by 


the proclamation, yet the payment being to be made in 
Ireland, it was, as to that purpoſe, current money of 
England ; but if the day had been paſſed before the pro- 
clamation, then he muſt have aniwered the yalue, as it 
was when the payment was to have been made. Sir Jobn 
Davis's reports, caſe de mixt moneys (i). | 

It js true, that the imbaſing of money in point of allay 
hath not been very uſually practiſed in England, and it 


would be a diſhonour to the nation, 'if it ſhould, neither 


is it ſafe to be attempted without parliamentary advice; 
but ſurely if we reſpect the right of the thing, it is within 
the king's power to do it ; for tho the ſtatute of 25 E. 3. 
cap. 13. above-mentioned be againſt it, yet the ſtatute dock 
not abſdlutely forbid it; and altho by Poynine's law 
19 H. 7. all the precedent ſtatutes in England are of force 
in Ireland, yet that reſolution was given as above. | 

My lord Coke in his comment of Articuli ſuper cartas, 
cap. 20, ſeems to imply, that the alteration of money in 
weight or allay may not be, without act of parliament, 


(i) Davis Rep. 18. 
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and for that purpoſe cites the Mirror of Juſtices (t), Or. 
dein fuit, ge nul roy de ce realms ne poit ehanger ſa money ne 
impayre, ne an „ne autre maney faire, qe de are ou dg 
argent ſans aſſent de touts ſes counties; and t 
25 E. 3. cap. 13. the ſtatute of 9755 M 2. cap. 6. that 
Nee e 9d nod filver Bal be . good. weight 
and allay as is now made at the Tower; the parliament- 
roll of 17 E. 3. u. 15.(7) which was an accord in parlia- 
ment for the preſent amendment and increaſe of coin de 

| Honea mony des bones Eſterlinges en Engleterre du Pays G 
allay del auntient Eſterlinges, ge avera ſon courſe in Engle- 
terre enter les graunts & commons de la terre, which ſhould 


| Hor beexported; and if thoſe of Flanders would make 


5 of as good an allay as Eſterlinges, that it ſhould 
e current between merchant and merchant here and 


others that would receive 'it, which was a temporary 


roviſion for the increaſe of money: bee 
All that a man can conclude upon theſe is, that it is 
neither ſafe nor honourable for the king to imbaſe bis 
in below Sterling: if it be at any Go, ok it 18 fit ta 
be done by aſſent of parliament, but certainly all that it 
coneludes is, that Heri non debuit, but faum valet, and 
. hs 5 Rs on 
I. By that reſolution in the caſe of mixt monies, 1 
tho it were but by way of advice and in Vreland, is 
great weight, eſpecially if we conſider the conſonancy 
heres? to the practice in Ireland, which, tho it hath the 
ame law. of 25 E. 3. in force there, yet generally their 
coin current there was of a baſer allay than Sterling, even 
before the proclamation of 43 EX. 
2. By the uſual inhanſing of the coin in point of value 
d denomination here, which tho 1t be not abſolutely an 
nbaſement of the coin in the ſpecies, yet it hath very 
gear che ſame eſſecck. pos 
3. By the attempts that have been made to reſtrain the 
change of coin without conſent of parliament. Among 
-- thoſe many n lords ordeiners, 5 E 2. #. 30, 
that much abridged the king's power, this was. one, pur 

(eo ge a touts les foys ge le change de nom ſe fait en royalme, 


i cap. 1. . . 00 Se Co. . C.p. 93: 


tout 
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tout le people oft . in molts des manners, 


nous ordeinams, qe quant ſerra & le roye voile ex- 
change faire, gil la face par common councell de ſon . 
& ceo en parlement. 
But theſe ordinances, and this among the reſt was 6 
in parliament E. 2. and never revived again. 
Kot. Par. 20 E. 3. u. 17. Item qe les recevers des 


payments noſtre ſeigneur le roy receuent de people en 
* cheſcun place auxi comple come argent al priſe aſſiſe 


« deficom le people eſt arte de cel receiver pur payment, 
* & qe la change de mony de or ne dargent ne fe face 


* ſans aſſent de parlement. Ro. Quant aprimer de 
* Carticle ſoyt tenus; quant a les changes fair ſoit Par. 
ticle monſtre a noſtre ſeigneur le roy, & as graunts qe 
* font- perdervers lui, quls ent ordeignent & dient lour 


volunte. 

King Henry VIII. imbaſed the coin of this kingdom in 

ou of allay, and ſo it continued during the refidue of 
reign, and during the reigns of Edward VI. and queen 

Mary, in ſo much that the penny had not above a half. 


penny of intrinſic value; but queen Elizabeth among the 


reſt of her excellent methods of government did by lit- 
te and little rectify this deteſtable imbaſement of coin, 
1. By prohibiting exportation, and melting down of good 
filver. 2. By reducing the braſs money to its intrinſit 
value. 3. By making a good allowance (to her own loſs) 
of the baſe money brought into the mint. 4. By ſtamp- 


ing of new money of juſt allay of Sterling: Camd. Flix. 


ſub anno 1560. P. 48. 

While I wrote this a proclamation hath iNfued dated 
16 Aug. 1672. whereby copper coin of half-pence and 
farthings near the intrinſic yalue is proclaimed in theſe 
words : We do by this our appro declare, 

* publiſh and — the ſaid and farthings 
of copper ſo coined, r 
* money, and that the ſame from and after the 16th 

Hof Aug. ſhall paſs and be received in all payments; 


* bargains and exchanges to be made between our ſub: 
” * jets, which ſhall be under the value of ſix-pence, and 
not otherwiſe nor in any other manner; how far this 


. it current money, videbimus infra. 
| O 4 And- 
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And thus far touching the power of denomination, or 


ſetting the extrinſic value upon coin; the manner how 
this is done will be ſhewn hereafter. 2 


IIII. The third effential in coin is the ſtamp or impreſ. 


ion, for tho it may be poſſible, as Mr. Stowe ſays, that 


in antient time money paſſed in Exgland without a ſtamp 


or impreſſion, yet I never read any ſuch thing ſince the 
conqueſt, for that, which is frequently called blank mo- 


ney, was not money without impreſſion, but white money or 
pure ſilver, or at leaſt Sterling ſilver coined, for otherwiſe it 
had not been an apt meaſure for commerce: the ſtamps 
or impreſſions of current money were heretofore delivered 
to the maſter of the mint from the exchequer, but of 
later times they are delivered by the ſecretary ſometimes 


with, ſometimes without the indenture of coinage: now 


touching the manner of the legitimation of coin in Eng- 


Land, it is ſometimes by proclamation, but always by in- 


denture between the king and the maſter of the mint. 

And therefore where Sir John Davis in the caſe ubi 
fupra (m) makes theſe ſix things as eſſentials to the legi- 
timation of coin, 1. Weight. 2. Fineneſs. 3. Impreſſion. 
4 Denomination. 5. Authority of the prince. 6. Procla- 
mation. The laſt is not always neceſſary to the legitima- 
tion of coin, for there is ſcarce any king's reign, but 
that there are various ſtamps or impreſſions of money, 
which were never proclaimed, and therefore if upon an 


5 indictment of clipping or counterfeiting the king's coin 
_ at be queſtioned, whether it be the king's coin or no 515 
the evidence, there is not a neceſſity of proof thereof by 


a proclamation,” but it is a meer queſtion of fact, which 


muſt be left upon the jury by circumſtances of fact to 


find, whether it be the king's money; for tho there 
might be poſſibly proclamation of ſome new coins in the 
beginning s reigns, yet it would be impoſſible 


to prove them in the antient coins of Edward VI. queen 


Mary, queen Elizabeth, &c. but if neceſſary to be ſuppoſ- 
ed, they may be preſumed ex diuturnitate temporis ; the 
molt therefore that can be expected is to-produce the 

e - officers 
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officers of the mint or their indenture to prove a coin cur- 


rent, if it be not otherwiſe commonly known. 

But proclamation is neceſſary in theſe caſes following. 
1. A proclamation with a proclamation-writ under 
great ſeal is neceſſary to legitimate and make current fo- 
reign coin, and without the proclamation it is neither cur- 
rent coin of this kingdom, nor is the counterfeiting, clip- 
ping or diminiſhing thereof treaſon within the ſtatute of 
1 Mar. or 5 or 18 Eliz. for the words in theſe ſtatutes 
{and by proclamation allowed and ſuffered to be current bere) 
refer only to es pe not to the coin of this king- 
dom; but tho it be not proclaimed, it is miſpriſion of 
treaſon to counterfeit it by the ſtatute of 14 Eliz. 


cap. 1. "Ys | 0 
The reaſon is eſpecially becauſe by the ſtatute of 17 R. 2. 
cap. 1. no foreign rein ranting od dir, brain 
manner of payment within thi 

as bullion to the mint to be turned into Exgliſß coin; 
2. A proclamation under the great ſeal is to 
legitimate baſe coin or mixt below the ſtandard of Sterling, 
and for the diſpenſing within the ſtatute of 25 E. 3. cap. 
13. and 4 H. g. cap. 6. and with application to that caſe 
the opinion of Sir John Davis's report touching the neceſ- 
ſity of a proclamation ſeems to be good in law. | 
3. A proclamation under the great ſeal is neceſſary, 
when any coin already in being is inhanſed to a higher 
denomination or extrinſic value; as when the twenty 
ſhillings piece of gold was raiſed to twenty-two ſhillings, 
becuaſe - 8 5 
nation; thus it was done upon inhanſing of twen 
ſhillings and ten ſhillings * by king James. * 


4. A proclamation is neceſſary when 


ied; thus it 

is current in uſage 'or p is decried; thus it 'was 
done in the caſe of 43 Eliz. for the Sterling money in Fre- 
land before mentioned; and thus it was done by the Pol- 
lards and Crocards tempore E. 1. (n) Dy. 82. and by the 
ſeveral baſe monies mentioned in Articuli de moneta, 
namely the money with the mitre and with the Iions, 


{n) Davis 21. b. See the note in Rapin's hiſt. fub fine Bd. .. 


realm, but are to be brought 


it was once current money under another denomi- 


, 
— * * 
* 
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which: it ſeems. were minted. in England, beſides the other 
foreign money therein mentioned (0). / 
5 Altho in the caſe of money newly coined ' by the 
king's authority in England a proclamation is not abſo- 
lutely neceſſary to the legitimation thereof or making it 
current, yet to induce a contempt upon ſuch as 2 
8 ent ſich. proclamations have not been alto. 
al, and s the red book of the exchequer 
n purpoſe; for how can men rea- 
ſonably know at firſt, — 4 be the king's coin 
without ſome ſuch public notification, where long uſe and 
cuſtom hath not made the ſtamp or coin familiarly known 
to choſe, that are to receive it: vide. proclamations for 
money newly made principally upon this account, Clau/, 
hat part 1. m. 28 & 12. dorſ. Clauſ. 18 E. 3. part 2. 
Ro Clauſ. 19 E. 3. part 1.'m, 23. & part 2. 1. 
| 15. df, Gln, x 20 E. g. part 2. m. 20. dorſ. and 25 E. 3, 
m. 14. dorſ. But yet the money is the lawful money of 
England, and he that counterfeits it is within the law of 
25 E. g. for treaſon, tho there be no ſuch proclamation: 
vide Uh. Rubr. Scaccarii, fol. 2389. come 

ut omnem monetam præcedat conſtructio allaii, viz, 
ponderiſque & numeri ipſius monetz diſtinctè & apte 
e continens moderamen, deinde inchoanda eſt & perti- 
t cienda ex edicto aut licentia principis ſpeciali, & pub- 
“ licanda per proclamationem præconis ipfius principis 
. ut mos exigit . & tunc uſui — 


e wow ] hall give bat hiſtgry of th weden 
coin of England. 

| A antient monuments, rA 
0 uſe err. was antient 
— wore J 


" [0] And thee it was en 7 „ 
in the caſe. of the broad pieces of 1 time of the Saxons. is ſuffici- 


-five” ſhillings and twenty- ently plain, but it is doubtful 
— | — omerronid any] 


in 
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It is true that Gervaſus Tilburienfis, who wrote the 


| black book of the exchequer in the time of Henry II. 


commonly called magiſter. & diſcipulus, Lib. I. cap. d 
bus &. — quig inſtituta fuit argenti purgatio, ſays, that in 
limes of king Witlew L William II. and Henry I. the 
antient farms of the king's demeſnes were. anſwered in 
cattle, corn, and other proviſions in ſpecie, becauſe it 
ſaved. the Waser, trouble of purveyors, and Was 
ſcarce among the people, and yet the reſervations of their 
rents were in money, via. rns 
many pounds * de quibus infra. 
tion between the proviſions, that 
N. rar g hp og and the rents that were reſerved, 
there were certain rates or prices agreed upon almoſt all 
ſuch provifions, as for wheat for one hundred men per 
diem twelve pence, for a fat ox twelve pence, Ac. which 
a py; By ei Pandey Car ag and by bim anſwer. 


in money or kind, as it was 

Byt of Few rh hr. wr meeps oft 

cities, baro franchiſes, &c. becauſe they had not 
viſions in k were anſwered in money according to 
e this anſwering af farms by 
In the time o 5 pro- 
viſions ceaſed, and the tenants paid their money accord. 
to the letter of their reſervations ; the king was weary: 
receiving, and the fariners weary of paying their rents 
in victuals and proviſions, but money ſtill was in uſe as 
the common inſtrument of commerce and valuation. 

In the troubleſome time of king S/ephen' we are told 
by Roger 9 1149. Ones potentes tam epiſ- 
capi, quam comites & barones. ſuam fuciebant monetam, 
which.occafoned a great confuſion and corruption in mo- 
ney and commerce (4) : Henry II. coming to the crown 
reformed this uſurpation and abuſe, novam fecit monetam, 

ſola gecepta erat & recepta in _regno (r); and thus it 
fag 9 obtained, only ſome particular 1 | 
ecc 


Cf time ty wed cl patius tyranni quot domini 

f braſs 3 5 8 habentes Anguli eee. 

7 2 — ites e —— p. 320. 
ew wr Fr e 

thus undes the ren of king ee where theie words are alſo added, 


ire gin qd Free” abdteate jam freun ile; the truth 
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eccleſiaſtical, as biſhops and abbots had ſpecial privileges 
granted to them to have mints (/), ſome one ſtamp, ſome 
two, ſome more, which yet were ſent to them from the 
king's exchequer, and their officers ſworn to the king to 
deal faithfully in their offices. Menn wo 
: Yet after this king's time, (eſpecially in the beginning 
of king 'Foby's time, there was a great uncertainty any 
diſorder both in the weight and allay of coin ; for Clau/. 
3 m. 24. Sciatis quod recepimus per manum Petri de 

ly, Sc. trecentas libras numero, que ponderabant quin- 
gentas libras 47 J. 8 d. and in the ſame roll, m. 25: recepi- 
mus de Theſauro per manus Petri de Ely, 1723 J. & 115. 
6 d. numero, quæ ponderabant 15561. 17 s. 6 d. which 
holds no proportion with the former. 
Henry III. had a troubleſome reign, and malefactors 
abounded, eſpecially in relation to the clipping of money; 
in his thirty-ſecond year he made new money, and or- 
dained ne quis denarius, niſi legitimi ponderis & tircullaris 
forme uteretur, clipt money not being to be recerved but 

orated, and divers offenders were hanged. Mat. Paris 

ſub anno 1248. (t), but we have not the uſt ſtandard or 
weight of his money. | | 

In the time of Edward I. we know what the weight and 

allay of his current money was, namely the allay was Ster- 
"Ting, twenty ſhillings made 'a pound weight troy, and 


twenty pence an ounce, ſo that the pound of Sterling ſil- 


ver made two hundred forty Sterling pence. 
+ There were other baſe monies' in Rs time, as namely, 
thoſe that were decried by the Articuli de monetd, and 
Pollard 1 what the value of the latter was I 
know not, but it appears by Clauſ. 28 E. 1. m. 6. 

Pro qudlibet libra wt 1.5 i ig ts th — ry 
vitur ad Scaccarium : they were both decried in the 
28 E. 1. (u) Vide Dy. 81. This rate of Sterling continued 
during ſome time of Edward II. FROTTO * | 
e WA HOY | ave 


is, this reformation of the money ee a charter of king Job al- 
began to be made towards the latter lowing this privilege to Hubert arch · 
end of St:phen's reign, for among biſhop, of Canterbury: Mili. Leg. Jo- 
the articles of peace between Stephen. bum, p. 355%  \ © 
and Henry this was one, that the ſil- C p. 147. | 

ver heals be one and the ſame u As appears by the proclama- 
throughout the kingdom. Bid. p. tion, Nod Pollardi & Crokhardi non 
315. Mat. Faris, p. 139. currant in regno Angliæ. Cas. 28 E.1. 


S. eh. 4 60 45. 
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I have not ſeen any indentures of the mint between the 
time of Edward II. and the 46 Edward III. (x) and then 
by the indenture of the mint Clauſ. 46 E. 3. m. 18. a 
ound. of gold made forty-five nobles, each noble ſix 
fillings and eight pence, and was to conſiſt of twen 


three carets, three grains and an half of fine gold, the 
reſt allay; the coinage to be four ſhillings for each pound 
for the maſter of the mint, and twelve pence for the king ; 
the pound valued at fifteen» pounds, and the merchant 


upon the return to have out of the Tower fourteen pounds 


n ſhillings. 


A you of ſilver was to make three hundred peness 
and ſo 


in that proportion groats, half - pence, and far- 
things, which was to be of the allay du viel Eſterling, 
viz. eleven ounces 2 weight of fine ſilver, and 
eighteen penny weight of allay, eight pence to be allowed 
for coinage. ; 


The next Indenture I find is 3 H. 4. p. 2. m. 9. dorſ, | 


whereby a farther alteration was made. . 2 
The pound of gold made the ſame quantity of nobles, 
and was of the ſame allay as before, only upon every 
pound was allowed three ſhillings and ſix pence to the 
maſter, and one ſhilling and fix pence to the king for 
"he flyer coin of the ſame fineneſs, weight and allay, 
as by the indenture of 46 E. 3. the coinage eight. pence, 
whereof ſeven pence to the maſter, and one penny to the 
king upon every, pound weight. 500 
Clauſ. 1 H. 5. m. 35. dorſ. the allay of gold and ſilver 
ſtill the ſame as before, but ſome other variance there was. 
The pound of gold was now to make fifty nobles, the 
value of the whole pound to be ſixteen pounds thirteen 


ſhillings and four pence, the coinage five ſhillings. 


m. 12. dorſ. by which record it alſo 
appears, that two Pol/ards and one 
Sterling were much about the ſame 
value; for the words are Licet nuper 
pro communi utilitate regni noftri de 
concilio naſtro ordinavimus, quod duo 


Pollardi, vel duo Crokardi currerent 


in eadem regno pro uno Sterlingo. 
{x} But among the records in 


the Tower there are ſeveral inden- 
tures to be found within that time, 


vix· 
Clauf. 18 F. 3. p. 2. m. 19. d. 


Pat. 18 F. 3. p. I. m. 27. 


Clauſ. 23 E. 3. P. 1. m. 21. d. | 

Clauſ. 25 — . is. 5 
Clauf. 29 B. 3. m. 6. d. 
n 
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The pound of ſilver was to make three hundred and 
hate ce, the coinage was nine pence to the maſter, 
and to the king; ſo that now the pound of 
filver thirty ſhillings Sterling, which began in Roy, 


Parl. 13 H. 4. n. 28. by ordinance of —— 
5 t and allay of 


gold, viz. nobles, the 
Eaag oth in he 2 
The l 2 as by the indenture 
of a 8 only the maker to ve nine pence, the king 
three pence for coinage. 


Clanſ. 1 H. 6. 1. 1 in The indenture agrees in all 
chings with tht of 9 H « 


Clan /. 9 The king by proc proclamation in- 
the value of coin, ſo the noble of gold, 


which before was ſix ſhillings and eight pence, is now 
raiſed to eight ſhillings and four pence, three groats 
make a ſhilling, and 0 do twelve pence, and. twenty 


3 145 


— coins e e the 
ſtandard of gold aforeſaid, viz. the noble of gold eight 


e e ſlings and fx pence and * raiſed 
to thirty-ſeven ſhil and fix pence ; and now 'I ſhall 
follow Fobn Stowe in rey of London, p. 47. 

H. 7. raiſed the rate of Sinking five coin to forty 
pence the ounce. 

2 e 8. the pound of ſilver coin was raiſed to forty 
83. 

35 H. 8. the coin of gold was raiſed to forty ſhillings 
| the ounce, the coin of ſilver to four ſhillings the ounce, 
and coins of baſe money of allay below Sterling were 
coined, viz. ſhillings, fix-pences, four-pences, two- 
pences, pennies : theſe were decried in 5 E. 6. and the 
thilling reduced to nine e ogra Y. 
30 05 5 E. 6. Silver Sterling ed to five 

ſhillings the ounce, and ſo proportonaly ings, coins of 


fine gal, 2 whole ſovereign was thirty an an- 
cr ö 


60 Dyer 84. 


| 85 Elz 
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2 Elz. The baſe money was called in and brought to 


the mint and reduced to Sterling and new coi and 


the droſs given to repair the highways. 


16 Nevemb. 2 Fac. By proclamation the new coins of 


gold and filver then made, together with their impreſ- 


ions, inſcriptions, weight, and values were proclaimed ; 
and 23 Novemb. 9 Fac. per proclamation the coins of gold 
are inhanſed, viz. thirty ſhillings to thirty-three ſhillings, 
twenty — to twenty-two ſhillings, fifteen ſhillings 
to ſixteen ſhillings, ten ſhillings to eleven ſhillings, five 
ſhillings to five ſhillings and fix-pence. - 

Upon theſe variations theſe things are nevertheleſs ob- 
| le, Firſt, That the old Sterling gold is this, that 
one pound of Sterling gold contains twenty-three carets 
three. grains and a half of fine gold, the reſt to make it 

twenty-four carets is of allay of copper. Secondly, 
hat the old ſtandard of Sterling filver 1s, that every 
pound weight of Sterling filver conſiſt of eleven ounces 
Enron weight of fine filver, and eighteen penny 
weight of allay of copper. Thirdly, That this rate of 
Sterling guid and filver hath moſt plainly continued to be 
the ſtandard of Engliſb gold and filver coin, at leaſt from 
the time of Henry III. until this day in Exgland without 


any conſiderable alteration, ſaving that baſe money, which 


was ſtampt in the time of Henry VIII. and then reduced 
to a lower valuation by Edward VI. and after re- eſtabliſh- 
ed by Edward VI. to its former value. Fourthly, That, 
as well in England as Ireland, there hath been imbaſing 
of the ſpecies of money, as appears in theſe two inſtances 
in the time of Henry VIII. and Edward VI. which are yet 
the only inſtances that I find of that nature in England. 
Fifthly, That queen Elizabeth decried by proclamation 
all that baſe money, which was in uſe in the time of her 
father and brother, and ever ſince that proclamation, 
viz. 2. Eliz. the true old Sterling ſtandard both of gold 
and filver hath been the only ſtandard of the Enghiſs cur- 
rent money. Sixthly, That altho the ſtandard of Sterling 
hath with great conſtancy obtained in England, yet the 
denomination or extrinſic or impoſed value hath varied 
according to the pleaſure of the king both as to gold and 
lilver coin, as appears by what goes before; for in Ed. 


ward 
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ward I's time the ounce of Sterling ſilver was 


the: poued Drape or two hundred and 
us pence; in Edward III. 's time the pound of Sterling 
was three hundred pence; in the time of Henry V. and 
ſo downward to Edward IV. three hundred and 

„ or, which is all one, thirty ſhillings ; in the time 


of Edward IV. the pound of ſilver was thirty ſeven ſhil- 


lings and ſix-pence; in 35 H. 8. the pound of Sterling 
filver was forty ſhillings; in 5 E. 6. and ſo down to this 
day the ounce of filver five ſhillings or ſixty pence, and 
the pound of Sterling ſilver three pounds or ſeven hun- 
dred and twenty pence, which in Edward I.'s time was 
only two hundred and forty pence, which now is thrice 
as much as then it was. Seventbly, That I find rarely 
any proclamation for the ſetting of the rate of new coin, 
but only as before, when the denomination of what is in 
being is inhanſed, or abated, or recalled ; ſo that the in- 
denture of the mint and common reputation is that, which 
mult try what is Exgliſb money. Eighthly, That I never 


find either in the indentures of the mint or any procla- 


mation the ſtamp, impreſſion, or inſcription deſcribed, 
unleſs in that of king James, becauſe the ſtamps are 

upon between the king and the'maſter of the mint, 
and delivered to him by the king, or his warrant either 


of the great feal, privy ſeal, ſignet, or ſecretary of fate, 


| 
| 
i 
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c HAP. XVII. 


Concerning the adulteration or impairing of coin, and the 
| antitnt means uſed to remedy it. TEE 


HE decays or impairment of coin is either in 

weight er allay, the. former may happen by ſome 
abuſe of the moniers or minters, or by = ſubtilty of 
clippers, waſhers and other impairers of coin; the lat- 
ter, viz. impairment in allay, can only n either by 


1 Hawk. 
P. C. 42. 


the diſhoneſty of the moniers or minters, or y the coun- 


terfeiting of coin. | . 
Antiently all money was paid in number, namely ſo 
many pieces made a pound, and this was the common 
reſervation and account of all farms, and the eſtimating 
of accounts, vicecomes A. reddit compotum de 1001. nu- 
mero, or in theſauro 1001. numero. | 

But this did not anſwer all intentions, for the money 


that was paid in, might be clipt, or otherwiſe rendered | 


light, or might be counterfeit, or of a baſe allay. 
For y whereof there was practiſed theſe three me- 
thods of rectifications of payments at the exchequer, that 
the king might not be deceived, and theſe were ſucceſ- 
ſively uſed in the exchequer, which we may read Gerva/. 
Tilb. Lib. I. * nibus. | | 

I. Salutio . which it ſeems was a diſh or mea- 
ſure, whereby - meaſured their money, as well as told 
it, for that is the proper ſignification of ſcala: but in 
proceſs of time this was turned into a meaſure of money, 
which was an addition of ſix-pence for every pound, to 
avoid the trouble of that probation, whereby an hundred 
Dounds numero amounted to an hundred pounds. and fifty 

illings ad ſcalam; and ſo we have frequently in the old 
pipe-rolls of Henry II. Richard I. king Jobn, &c. in the- 
ſauro 1001. ad ſcalam. | 


Vol. I. REES 2. Solutio, 


= 
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2. Solutio ad penſum, which was the anſwering of every 
nd of money by weight of a pound weight troy, for 


in thoſe times the libra argenti coin did or was to anſwer 


a pound weight troy, and therefore the payer was to 
make it good of that weight by anſwering the full weight; 
this gave the frequent title in the old pipe- rolls, alſo in 


F 1 100 J. ad penſum. 


ut altho this ſolutio ad ſcalam or ad penſum, eſpecially 
both together, did give ſome help againſt the defect of 
coin in weight, as by clipping, waſhing, or the like, yet 
it did not help as to adulterate money of -baſer allay than 


the ſtandard : Therefore, 


3. There was found out in the time of Henry II. a 


third trial, namely trial by fire or combuſtion, and if it 


were of the juſt allay it was allowed, if below the allay 
the payer was to make it good, and hence he was ſaid 
dealbare firmam ; and hence grew quickly a difference be- 
tween reſervations and payments of ſo much money u- 


\ 8 
* 


mero, and ſo much money blanc. ; 
A reſervation of ſo much money generally was intend- 


ed of ſo much numero, as if a pound were reſerved, it was 


in effect but ee ſhillings in pecuniis numeratis; but if 
it were expreſsly ſaid ſo much money blanc, then it was 
anſvyered in blanc money, but yet with this difference, 
that if a farm were letten and ſo much rent generally re- 
ſerved, it ſhould be intended ſo much numero, in pecu- 
niis numeratis; but if a franchiſe or liberty were granted, 
and ſo much rent generally reſerved without ſaying blanc 


or numero, it was commonly intended Blanc, unleſs ex- 


reſsly ſaid reddendo ſo much money numero, and there- 
Ee in ſuch a caſe the former was bound dealbare firmam, 


that is, to anſwer ſo much as would make his payment to 


be ſo much good in fine ſilver, or very near it at leaſt, 


Gervaſ. Tilb. Lib. Il. cap. quid fit, quoſdam fundos dari 


blanc, quoſdam numero. 5 
And therefore upon all the antient accounts in the pipe, 

made by the ſheriff, we ſhall find ſome of his accounts of 

rents to run numero, ſome of them to run blanc, viz. firma 


comitatus numero, & firma comitatus blanc, according to 


S © gw 
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the variety of their reſervations or the things out of 
which they are reſerved; now what the proportion was, 
between ſo much money blanc and ſo much money numero 


in thoſe antient times, or what this 5/azc money was, is 
worth the inquiring. ER. 


I have formerly thought that /anc money was nothing 
elſe but Sterling, and that dealbare firmam was no more, 
than to reduce money to the true allay of Sterling; but 


upon conſideration I think 3/anc money was truly ſo much 
fine filver without any allay, and that the true allay of 
Sterling ſilver or the antient ſtandard was twelve penny 
weight only of * to every pound weight of fiver ; 
and therefore he, that upon his reſervation was to pay 
one hundred pounds of bianc money, was to anſwer to 
the king upon every e of Sterling money one ſhil- 
ling to countervail the value of the allay of 
every pound weight troy of ſilver. 
And þ hence it is, that the farms of moſt corporations 
antiently let with liberties, if one hundred pounds per 
annum were reſerved,” uſually anſwered one hundred and 
five pounds, the five pounds being to anſwer the allay 
of one of copper in the whole quantity. | 

21 H. 3. in compoto congtatiis North'ton ſumma. totalis 
102 J. 3 5: 7 d. de quo 41. 95. 4d. blanc, que ſunt extenſæ 


ad 41. 135. 9 d. ſubtrabuntur ad perficiendum corpus comi- 
tatiis, & remanet 97 4. 13 5. 10 d. (a) de quibus reſpondet 
de proficuo in magno rotulo. ; 


Clauſ. 19 H. 3. p. 1. m. 2. Sciatis quod pardonavimus dilectæ 
& fideli noſtre A. comitiſſæ Pembroch centum triginta & 
quinque libras blanc, que extenſe ſunt ad 1411. 155. 
13 E. 3. in compoto Bedford & Bucks, Nicholaus 
Baſſelew 18 J. 4 5. 44. numero pro 171. 75. blanc. 

That of 19 H. 3. exactly anſwers twelve pence per 
pound, which amounts to ſix pounds fifteen ſhillings, 
and added to one hundred thirty-five DET make juſt 
one hundred forty-one pounds fifteen ſhillings. | 

And the other eſtimate is very near the fame account, 


bating the difficulty of ſmall fractions, four pounds nine 


{a} This ſhould be 97 J. 95. 10. 
P 2 


ſhillings 


copper in 
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ſhillings and four pence, with the adding of twelve pence 
for every pound to make it Sterling, amounts to about 
four ſhillings and fix-pence, which added'to four pounds 
nine ſhillings and four pence make four pounds thirteen 
ſhillings and ten pence fo the allay of Sterling at that 
_ ſeems. to be twelve pence of copper to every pound 
The ſum therefore is, 1. That þlaxc ferme or blanc money 
was the eſtimate of money in pure ſilver without allay, 
and accordingly it was to be anſwered, via. one hundred 
paynds blanc was to anſwer one hundred and five pounds 
numero. 2. That a ferme or ſum of money numero was fo 


much Sterling money according to the ſtandard of thoſe 
times. 3. That the ſtandard of Sterling money in thoſe 
times was finer than it hath been ſince the time of Ed- 


ward I. namely 2 was then eleven ounces eight 

ver, and twelve penny weight of 
allay. 4. That when at the exchequer they burnt the 
money to make aſſay of it, in caſe twenty ſhillings numero 
were reſerved, it ſufficed if it held the allay of Sterling, 
viz. eleven aunces, eight penny weight of pure ſilver, 
and twelve penny weight of allay; but if it were reſerved 
blanc, then tho good Sterling was brought to the teſt, yet 
it went, for leſs than Sterling by twelve penny weight in 
every. pound, and therefore they were to add five pounds 


in the hundred to make it up blanc, 5. But when this 


probation grew troubleſome, and Sterling money was well 
eſtabliſhed, then they, that were to pay one hundred 
pounds blanc, paid one hundred and five pounds Sterling, 
as the common eſtimate of blanc money: it ſeems that in 
king Jobn's time the ſtandard of Sterling money was far 
lower and worſe, than at any time before or after, eſpe- 


cially towards the latter end of his reign. 


The borough of ich was antiently from the conqueſt 
till 17 Fohann. held at the yearly rent of eighty pounds 
per annum blanc, which was anſwered by the ſheriff in the 
times of Henry II and Richard I. 

7 Johann. the king granted the borough of Wicb to 
the town at the farm rent of one hundred pounds Ster- 


ling : in the pipe- roll of 24 H. 3. homines de Wico reddun! 


compotum 


HISTORIA PLACITORUM coRO Nx. 


compotum de 1001. numero, pro 801. blanc, which imports 


theſe ſums to be equal, and afterwards 43 H. 3. homines 
de Wico reddunt compotum de 80 I. blanc, que ſunt extenſæ 


6d 841. and in 1} E. 3. this eighty-four pounds was raiſ- 


ed to eighty- nine pounds five ſhillings numero upon the 
extent, which ferme of eighty-nine pounds five _ 
they have ever. ſince anſwered ; whereby it appears the 
ſtandard of Sterling was but low in king Jobn's time, for 
eighty bee blanc was in his charter eſtimated at one 
hun pounds Sterling: again it was high in 43 H. 3. 
viz. after the rate of twelve penny a in of allay in a 
hn burden filver ; for there, cighty-four pounds Ster- 
ng is rated to be eighty pounds lane; and in Eg- 
ward III. the ftandard was lower, than twelve penny 
weight of allay, viz. above twenty-four penny weight of 
allay and more in a pound weight of fine filver ; but af- 
terwards raiſed to eighteen penny weight of allay towards 
the latter end of his reign, which hath hitherto conti- 
nued as the true ſtandard of Sterling filver. | 
Theſe curioſities, tho they be not much in uſe at this 


day, yet they are fit to be known for underſtanding the 


P 3 CHAP. 
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e H A P. XIX. 


8 8 dg of the WR coin what it 
ic, what the ee wa antiently, and has al 
5 . „  T 


offenſe itſelf, wherein I conſider, 1. What is 

coin or money of the king. 2. What a counterfeiting 

thereof. 3. What. the puniſhment before this 8 
4. What che puniſhment ſince this ſtatute. 

pit What ſhall be ſaid the king's money. 

The money of a forpign kingdom is not the ins mo- 
ney within this act, and therefore at common law the 
© counterfeiting thereof was only puniſhable as a, cheat; 
and now by the ſtatute of 14 Eliz. cap. 3. it is made miſ- 
priſion of treaſon to counterfeit-any foreign coin of gold 
or ſilver, tho not made current here by proclamation. 
3 Rags of a foreign kingdom made current by pro- 

clamation, tho it be now, as to all civil. enn the 
proper money of this kingdom. yet, as to the crime of 

treaſon, it was not the king's money within this act. 
And therefore a ſpecial ſtatute was made, viz. 1 Mar. 
cap. 6. that if any perſon falſely forge or counterfeit any 
ſuch kind of col bf Id or fiver as is not the prope T | 
coin of this realm, and is or ſhall be current within 
realm by the conſent af the queen, her heirs or . 
then ſuch offenſe ſhall be judged high treaſon. | 


=: taken this compaſs I now deſcend w the 


_ conſent cannot be but under the great ſeal, viz, 


by proclamation and a writ under the great ſeal annexed 
thereunto, or ſome other ſufficient notification under the 
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But even the counterfeiting in copper or braſs gilt, or 
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in tin or alchymy, if the exemplar itſelf be of gold or 


ſilver, is within this act of 1 Mar. cap. 6. ; 

If the coin of Ireland doth not ſubſtantially differ in 
the ſignature or impreſſion from the coin of England, the 
counterfeiting of that money here in England ſeems to be 
a counterfeiting of the king's coin here in England; but 


if the ſtamp or impreſſion bear no ſuch reſemblance, as 


is eaſily diſcernible, then it is conſiderable, whether it be 


a counterfeiting of the king's coin here, for Ireland is a 


diſtinct kingdom from England, tho part of the domi- 


nions of the crown of England. 


Yet it ſeems that it is treaſon within the act of 25 E. 3. ; 
1. Becauſe the words of the ſtatute are ſa monoye, and not 
ſpecially the money of England,” and money coined by the 


king's authority in Ireland is ſa monoye, tho it be not the 
current money of England. 2. Becauſe by the expreſs 
words of the ſtatute of 25 Elia. the clipping of cpin of 
this realm, or any the dominions thereof, is enacted to be 
treaſon ; it is not to be ſuppoſed that the parliament 
would make the clipping of Iriſb coin treaſon, unleſs the 
counterfeiting thereof were treaſon ; and with this the reſo- 
lution of the caſe of mixt monies in Sir Joby Davyr's-re- 
er „ Viz. that the imbaſed coin ſtampt for Fre- 

nd is lawful money of England within the condition of a 
bond for payment of money in Ireland. 3 

What ſhall we ſay concerning the farthings and half- 
pence of copper newly minted in England, and proclaim- 
ed as before to be current money, is the counterfeiting 
thereof treaſon +? | DA TI 


it was not uſual to be, that ir ſhould be current money, 
but only that it ſhould be uſed as tokens, and the puniſh- 
ment of counterfeiters was either in the ſtar-chamber, or 


+ See Stat, 


It is true, in antient proclamations for farthing-tokens Geo. 3. ch 


by information or indictment, and fine and impriſonment 


in the king's bench. , | 

And yet it ſeems to me, that this proclamation makes 
it not the king's money within this act of 25 E. 3. 1. Be- 
cauſe it is ſo made only to a 2 purpoſe, namely in re- 
ceipts and payments under ſix- pence, and not other wiſe. 


ſtatute 


\ 


uſe here is no diſpenſation or non obſtante of the 
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ſtatute of 25 E. 3. Again, when by the ſtatute of 25 E. 3. 
cap. 13. it is enacted, that the money of gold or ſilver 
which now runneth ſhall not be impaired in weight or 
allay, we can hardly think it ever intended that the cop- | 
per money ſhould be that money, which ſhould be in- 
tended within the act made at the ſame parliament touch- 
ing treaſon ; but quere tamen. Drall 


it money be decried and yaries ſignally from the ſtamp 


and impreſſion in the eoin that is commonly allowed, this 


is not money within this act, for it hath loſt its denomi- 
nation and legitimation by the king's proclamation — 
| 9 


The money of an uſurper bearing his ſtamp and 
effigies and inſcription, is the king's money in the time of 
the ſucceeding rightful king, till it be recalled by pro- 


7 


_ 'clamation. If, upon the evidence againſt any counter- 


feiter of the king's coin, tho it be but of a late coinage 


or impreſſion, it comes in queſtion whether the coin that 


is counterfeited were the coin of this kingdom, it is not 
neceſſary to produce a proclamation to prove its legitima- 


tion for theſe reaſons; 1. Becauſe where there were _ 
: if we 


clamations of coin they are for the moſt Joſt 

ſhould, be put to prove a proclamation for the coins of 
queen Mary, queen Ehaabetb, where ſhould we find 
4 2. Becauſe in moſt kings? times there are varia- 
tions of the impreſſions without any proclamation, or ſo 
much as a new indenture between the king and the maſter 
of the mint. 3. Becauſe there are very few proclama- 
tions, except that before-mentioned in king Fames's time, 
that expreſs any more than the weight and allay, but the 


Impreſſion or effigies is rarely, if at all, expreſſed, and fo 


ſuch proclamation would import little to aſcertain the 
effigies or ſtamps; and for the ſame reaſon the indenture 
of the mint is not abſolutely neceſſary, tho in ſome caſes 


it may be uſeful. 4. Becauſe eſpecially in antient coins ex 


diuturnitate temporis omnia prefumuntur rite acta, if pro- 
clamation or indenture be neceſſary, it ſhall be preſumed 
in length of time, as a licence of appropriation ſhall be 
preſumed hy long continuance, tho not ſhewn. 


Fa For this reaſon, when the after, it was thought eee by a 


broad pieces were cried down, and ſpecial act of parliament 6 Geo. II. 
the officers of the revenue charged +26. to make the counterfeiting 


totake them in payment for one year of them during that year treaſon. 


The 


: 
8 
e 
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Ihe queſtion therefore, whether the coin that is coun- 
jerfeited be the coin of this kingdom, is a queſtion: of 


2 — 2 evidence of common uſage, reputation, 
be found ound to be Exgliſb coin, tho no proclama- 


. maine — ge? ſome uſe in caſe of newneſs of coin 
to produce indentures, or the officers of the mint, or 
* 2 en e anova 


_— to foreign coin legitimated here, — 
ceſſary to ſhe the proclamation, together with the 
e or a remembrance thereof; and this is 

—ůä—ů for im- 
2 foreign coin 
1, 1 come to dard conerain, what is 3 coun- 
TC particulars IAG 
ore I come to it mu remem- 
How that the misfeaſances concerning coin refer to two 
ſorts of perſons ; irt, to ſuch: as are authorized either by 
their office, or by charter, or by cuſtom to coin money; 
monetarii, moneyers, minters; or ſecondly, thoſe who do 
counterfeit, or take upon them the ſtamping of coin 
8 ſuch auchariry, counterfeiters, clippers, waſhers, 
C 


Touching the former of theſe 3 H. 7.10. (b) S ipſe, 
150 facit monetam in Anglia euthoritate regid infra turrim _ 
don vel alibi in Anglia vel Calicia, i/lam facit minus 


in pondere per dimidium ordinationis antiqui ponderis, Sc. 
vel falſo metallo, — yrs tamen ipft, qui illam mone- 
tam utterant ligeis infra Angliam non ſunt gro- 
ditores nec proditio, ſed 5 


But it is not every miſtake in weight of allay, that 


the moneyers with ſo high a crime as treaſon, 
. to a ſine and 
ranſom for ſome miſtakes of this nature; but it muſt be 
a wilful proditorious doing it, for the indictment 
runs proditoriꝭ, and ſo it muſt be proved, for it is diffi- 


cult er th der arif to make every piece of the preciſe | 


yeight, 


15 1 8 
5 Touching 


* 
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nr others that either counterfeit or imbaſe the 


_ Fog, There muſt be an actual counterfeiting, for a 
ng, conſpiracy or attempt to counterfeit is not 


e within this ſtatute without an actual counterfeiting. 


But if many conſpire to counterfeit, or counſel or abet 
— _ one of them doth the fact upon that counſelling 
conſpiracy, it is treaſon in all, and they may be all in- 
dicted or counterfeiting generally within this ſtatute, for 
in ſuch eaſe in treaſon all are —.— 580 

Ho far a receiver is a e videbimus infra Co. 
Pla. Cor. 138. Dyer 296: 

If A. counterfeits, lad by babe char coun- 
terfeiting B. is to take off and vent the counterfeit mo- 
ney, B. is an aider and abetter to ſuch counterfeiting, and 
conſequently a principal traitor within this law; ut if 
B. knowing that A. hath counterfeited money, put off this 
falſe money for him after the fact, without any ſuch 
1 precedent to the counterfeiting, he ſeems to be 

one with a receiver of him, becauſe he maintains him. 
If A. counterfeits money, and B. knowing the money 
to be counterfeit vent the fame for his on benefit, B. is 
neither guilty of treaſon nor miſpriſion of treaſon, but it 
is only a cheat and miſdemeanor in him paris by fine 
and impriſonment, © © 

But if. B. knows that A. e dend i it, and doth nei- 
ther receive, maintain, or abet him, but conceals his 

knowledge, this is miſpriſion of treaſon; and with this 
difference the book of 3 H. 7, above - cited is to be under- 
ſtood, and fo it was * n debate at the en 
Newgate Car. 2. ex libro Bridgman (c)). 

A. faſhions ſtamps for the counterfeiting of money, 
but he is diſcovered and apprehended before he hath 
actually counterfeited it; this is no treaſon within this 
ſtatute 74 ), for tho he hath counterfeited the ſtamps, yet 
© he hath: not EN the money OT 


7 25 fav. 8 8 the flatutes of N, 1. 
Richard hwer, Kel. 33. and 7 Ann. cap. 25. 
(4) x Rich. 3. 1. but is treaſon by 


= * 
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b counterfeits the king's money, but never vents it; 
this is a counterfeit! » and-treaſon your this 8 
and ſo it hath been rufed Co. P. C. 

A. counterfeits the coin of this Sete or any 
coin of ſilver or - ons, eee e e), 
11 
chymy, copper. gilt or ſilv over, 1 
—— Abe ſtatute of 25 E. 3. ER the latter with- 
in the ſtatute. of 1 Mar. If there be a lawful coin of this 
kingdom, and A. doth counterfeit it in a conſiderable 
meaſure, but yet with ſome ſmall variation in the inſeri 
tion, effigies, or arms, to the intent thereby to evade the 
ſtatute, yet this is a counterfeiting of the king's money 
and that intent doth unqueſtionably appear, if he vent we is 
as true: vide ſupra de grivato fignetto. 16 Fac. 2 25 

The clipping, waſhing, or impairing, ig 
coin made current by proclamation moſt ras ws was 
not treaſon by the ſtatute of 25 E. 3. but was made trea- 
ſon de novo ee cas 5 & 18 Elix. 

But whether the clipping, waſhing, or impairing che 


Lox 8 coin of this for lucre or gain were treaſons 


this ſtatute of 25 E. 3. or not, is a queſtion that 
— conſideration, which, tho it be now ſettled by 
thoſe ſtatutes to be treaſon, yet it is of moment to be 
known; if it were and continues treaſon by the act of 
25 E. z. then the judgment is only to be drawn and 
hanged ; if it be a new made treaſon, then by my lord 
Coke's opinion the 3j nt muſt be to be hanged, bo- 
headed, and qua ah 5 for compaſſing the 
king's death. 70. P. 8.7 
I will therefore give the ſtory of this buſineſs of — 
„A clipping, Sc. ab origine from the time of the ſtatute 
2 4 the hiſtory * former times at common 
F J 
It appears by the record of M. 31 E. 3. coram rege rot. 
18, 55. Bucks, cited by Co. P. C. p. 17. within fix years 
after the ſtatute of 25 E. 3. that for counterfeiting and 


2 This muſt be ſuppoſed to be gruen ee 


2 — coin current within the realm, 


unterfeit other coin is on 749 Robinſon's caſe, 2 Rol. Rep. 50. 
reſection 


21g 
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leſs the law had held it treaſon before. 118 
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reſection of the king's coin tbe abbot ef Muſſenden was ad. 


ed to be drawn and hanged, but not quartered. 


By the ſtatute of 3 H. 5. cop. 6. clipping, waſhing, and 
filing of the land is declared 


filing of the money to be treaſon, 


and the offenders to be traitors, and ſhall incur the pain 
cf treaſon; this was made to ſettle the doubt, and not 
purely as a new law. 


The petition, upon which this act was made, is more 
full than the act, as it is printed, Rot. Parl. 3 H. 5. 
parts; . 40. Item pryont les commons, qe come de- 
„ yant ces heures grand doubt & awereſtee ad eſte, le 
quelle le tonſure, loture, filinge, - & autre fauxiſme de 


_ ©. yoſtre monoy duiſſent eſtre adj treaſon ou nient, 2 


„ cauſe qe nu r declaration des 
articles de treaſon faits en le parlement de voſtre treſ- 


+ noble beſalel lan de fon raigne 25. Pleſe a voſtre royal 


* majeſtee de ordeiner, 3 & determiner en ceſt 
<< pref lement par authority dicel, qe ceux, qe ton- 
* N e flent, ou 9 autre Kurie facem 
de voſtre mony, ſoĩent adjugges traytors, & encurgent 
la pain de treaſon, fi bien come ceux qe apportent 
* faux money en erre ſachant la eſtre faux, & qe 
* ceſt declaration ft bien ſoy extende al tiels tonſure, lo- 
* ture, & fauxiſme faits avant ces heures come a faire 
* en temps avener. Ro. Quant a le loture, tonfure & 
4 fleinge ſoit il declare pur treaſon.” Fl 
Motta, A retroſpect defired, which was not 


© 
N 
4 un 


By the ſtatute of 4 H. 7. cap. 18. counterfeiting or 
fi of foreign coin current here is enacted to be trea- 
ſon, which before was neither felony nor treaſon. 

By the ſtatute of 1 E. 6: cap. 12. it is enacted, that 
there be no ather treaſon nor petty treaſon, but what was 


| ordained by the ſtatute of 25 E. 3. or by that act; and 


after certain new treaſons enacted there is a proviſo, that 


this act extends not to repeal any act of parliament con- 


cerning the counterfeiting, forging, cli , waſhing or 
filing any coin of this realm, or any * other realms 


made current here, or the bringing into the realm any 


This 


— 
4 
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bon, it is provided, 


offenſes contained in the ſame ſtatute, or any other of- 
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- This proviſo was abſolutely neceſſary in relation to the 
treaſon in counterfeiting foreign coin contrary to the ſta- 
tute of 4 H. 7. cap. 18. becauſe a new treaſon, but whe- 
ther neceſſary in relation to clipping or impairing the coin 
of England declared to be treaſon by the ſtatute of 3 H. 5. 
may be doubtful upon what herein after follows, but 


certainly was very fit and convenient to avoid the 


By the ſtatute of 1 Mar. cap. 1. it is enacted, that no 
offenſe being by act of parliament or ſtatute made treaſon, 
petit treaſon, or miſpriſion of . words, writ- 
ing, cyphering, „ or otherwiſe howſoever, ſhall be 
adjudged to be 8 4 treaſon, petit treaſon or miſpriſion 
Cres, but only ſuch as be declared and expreſſed 
to be treaſon, petit treaſon, or miſpriſion of treaſon in or 
by the act of parliament of the twenty-fifth year of king 
Edward III. concerning treaſon, nor any pains, penalty 
or forfeiture to enſue upon any offender in treaſon, petit 
treaſon, or miſpriſion of treaſon, than ſuch as are ordained 
by that ſtatute; and all offenſes made felony or promunire 
fince 1 H. 8. not being felony or within the ſtatutes of 
præmunire before, all articles, c. concerning the 

And yet it appears by the ſtatute of 1 & 2 Ph. & M. 


cap. 11. that then, notwithſtanding the ſtatute of 1 Mar. 


cap. 1. they did take the impairing as well as forging or 
counterfeiting the king's coin to remain treaſon ; tor, by 
that ſtatute of 1 & 2 P. & M. cap. 11. that makes the 
importation of 0 ſp, e coin to be high trea- 

that any that ſhall be acc of the 


fenſe concerning the impairing, counterfeiting or forgin 
of any coin e pre ("5 this kingdom, ſhall be indie” 
ed, arraigned, tried, convicted and attaint by ſuch like 
evidence, and in. ſuch manner and form as hath been 
uſed in England at any time before the firſt year of the 
reign of king Edward VI. 

So that it ſeems they took impairing of any coin cur- 
rent to be a treaſon in force, but on the other ſide it may 
be ſaid, ſo they took alſo the forging of any foreign coin 
current to be treaſon, when as yet the ſtatute of 4 H. 7. 


concerning forging of foreign coin made current ſtood re. 


pealed 
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by 1 E. 6. but it is plain that no ſuch conſequence 


could be made, for by the ſtatute of 1 Mar. /ef. 2. cap. 6. 


forging of foreign coin made current here is enacted to be 
treaſon; ſo that as to the point of foreign coin made cur- 
rent here, tho the ſtatute of 4 H. 7. cap. 18. ſtood I 


ed, yet 1 Mar: cap. 6. ſtood in force at the time of the 


making of the ſtatute of 1 & 2 P. & M. cap. 11. 
Then enſues the ſtatute of. 5 Eliz. cap. 1 1. which re- 
eiting in expreſs words, that the ſtatute of 3 H. 5. con- 


cerning clipping, Sc. is repealed by 1 Mar. cap. 1. and 


the miſchief that happens thereby, enacts, That if, 
« after the firſt day of May next, clipping, waſhing, 
« rounding, or filing for wicked lucre or gain's ſake 


any of the proper monies or coins of this realm or the 


<« dominions thereof, or the monies or coins of any other 


& realm allowed and ſuffered to be current within this 


<« realm or the dominions thereof, or that hereafter at any 


< time ſhall be lawful monies or coins of this realm or 
of the dominians thereof, or of any other realm, 
and by proclamation allowed and ſuffered. to be cur- 


* rent here by the queen, her heirs or ſucceſſors, ſhall 


be taken, deemed, and adjudged by virtue of this act 


4 to be treaſon, and the offenders, their counſellors, 


<« conſenters and aiders ſhall from and after the firſt da 


of May be deemed traitors, and ſuffer pain of dea 


and forfeit their , and forfeit all their lands dur- 


<« ing their lives only. 


That all, that by charter have lands or goods of 


<« traitors within their liberties, ſhall have theſe : a pro- 


9 * that this act make no corruption of blood or loſs 
c of dower.” - | | | 
And the act of 18 Eliz. cap. 1. declaring that the fal- 
ſifying, impairing, diminiſhing, ſcaling or lightning of 
money was not within the act of 5 Ez. which ought to be 


taken ſtrictly according to the words thereof, and the like 


offenſes not by any equity to receive the like puniſhments 
or pains, enacts thoſe offenſes to be treaſon almoſt in toli- 
dem verbis with that of g Eliz. with the like proviſo; and 


note this clauſe in both ſtatutes, and the offenders being 
| jay 36 thereof convitt or attainted according to the due order 


2 


courſe of the laws of this realm ſball ſuffer the pains 
Theſe 
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.. Theſe acts do, in effect, declare, that this was not trea- 
ſon within the ſtatute of 25 E. 3. and that the ſtatute of 
1 Mar. cap. 1, repealed that declaration that was made in 


3 H. g. and gives the reaſon, becauſe the law being penal 


ought to be taken and expounded ſtrictly according to the 
ww and the like offenſes not by any equity = receive 


the like puniſhment, and therefore lightning or ſcaling . 


were not within the act of g Eliz. and neither within the 
act of 25 E. 3. againſt counterfeiting the coin. 


And yet it is obſervable, that thoſe very judges, which 


were preſent at the making of the ſtatute of 5 Eliz. yet 


upon a ſolemn conſideration in Wright's caſe, T. 6 Ex. 


er 2 30. did agree, that the judgment in treaſon pro ton- 
2 monetæ Angliæ is no other but to be drawn and hang- 
ed, and 1 judgment was given in that caſe; 
and upon ſearch of the precedents at Newgate I find, 
that altho ſome judgments in caſe of clipping of money 
are to be drawn, hanged, beheaded and quartered ; yet the 
greater number both of former and latter times have been 


only to be drawn and hanged (g) according to the judg- 


ment in 6 Elix. | 3 1 . 
And therefore my lord Coke, Pl. Cor. p. 17. tho he 
ces, that the judgment for counterfeiting = coin of 

Blase is only to be hanged and drawn, as it was before 


the ſtatute of 25 E. 3. ſeems nevertheleſs to be miſtaken, 


when in the ſame page he faith, that if any be attainted 
for diminiſhing the king's money upon the ſtatutes made 
in the time of queen Mary or queen Ekzabeth, becauſe it 
is high treaſon newly made, the offender ſhall have judg- 
ment as in the caſe of high treaſon, viz. to be drawn, 

beheaded, diſmembred, quartered, Sc. for the 
greater number and better precedents run only to be 
drawn and hanged; and ſo it was lately ruled upon great 


conſideration in a caſe in the king's bench (4), tho per- 


chance it is not error, whether the one judgment or other 
be given. 2 FED att | 
Upon the whole matter therefore it ſeems to me, 
1. That altho it ſhould be admitted, that clipping of the 


„ Morgan's caſe, Cro. Car. 383. man, 1 Ven. 254. 2 Lev. 98. Raym- | 


% The'caſe.of Bellew and Ner- 234. ; 
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coin of England continued treaſon notwithſtanding the ſta. 


tute of r Mar. that yet it is, at this day, treaſon merely 


by the ſtatute of 5 Elz. and therefore every indictment, 


at this day, for clipping or impairing, &c. muſt purſue 
the words of the ſtatutes of 5 & 18 Elia. and conclude 
contra formam ftatuti ; and this, not only in the caſe of 


- clipping of foreign coin, which certainly was no treaſon 
after 1 Mar. and before 5 Elz. but alſo in relation to 
the coin of England ; and the reaſon is, 1. Becauſe this 


ſtatute hath added a qualification to theſe treaſons of 
clipping or lightning, viz. it muſt be for lucre's ſate, 
which muſt be Sly laid in the indictment, but need 
| „ for the, 
perchance, it was intended, yet it was not expreſſed in 
that ſtatute, neither needed it then to have been in the in- 
dictment. 2. Becauſe in expreſs words the ſtatutes of 
5 & 18 Zliz. ſay, that it ſhall be treaſon by virtue of 
this ſtatute, which is not a bare recital as in the beginning 
of the ſtatute, that the ſtatute of 3 H. 5. was rep ; 
but it is alſo an expreſs enacting clauſe, which is in effect 
excluſive of any other law to make it treaſon, but this of 
s or 18 Eliz. for theſe Lege in both * 
3. Becauſe it extremely ters conſequences OT A - 
ment in treaſon, for here is no loſs of dower, lar wp 
land but during life, no corruption of blood, fo that theſe 
ſtatutes did perfectly intend a total new eſtabliſnment and 
qualification of this treaſon. 1 
2. That altho this be a new law, yet in as much as 
neither at common law, nor after the ſtatute of 25 E. 3. 
the treaſons or offenſes concerning money had any greater 
judgment than ſuch as is given in caſe of petit treaſon, 


namely for the man to be drawn and hanged, the woman 


to be burnt, no higher or other . er is to be given 
upon the ſtatutes of the gth or 18th Eliz. and hence it is, 

in the ſtatute of 25 E. 3. tho it rank counterfeiting 
money among high treaſons, yet it alters not the judg- 
ment that was at common law; nay tho it be moſt certain, 
that the ſtatute of 25 E. 3. as to ſome points of bringing 
in foreign money be introductive of a new law, yet in as 


much as it concerns money, wherein the higheſt j ent 
at the time of 25 E. 3. was only that of petit 2 
"of | b 
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doth not inhanſe the judgment higher; and accordingly 


it was reſolved upon great advice and conſideration of 


yr Car. 2. Banco Regis in the caſe (i) for clipping 
g coin. | 5 HAD 
That upon any trial of counterfeiting, clipping, | 


waſhing, &c. the coin of England or foreign coin m 


current, there is no neceſſity either . the trial or the 
indictment of two witneſſes, required in other caſes by 
the ſtatutes of 1 E. 6. cap. 12. and 5 E. 6. cap. 11. 

For as to the counterfeiting of money, or ſo much as 
was treaſon for impairing money, by 1 & 2 P. & M. 
rap. 11. it is expreſsly provided, that no other evidence 
ſhall be requiſite either upon the indictment or trial than 
was before the ſtatute of 1 E. 6. and as to clipping and 
waſhing, the very ſtatutes of 5 and 18 Eliz. in expreſs 
terms require only a conviction and attainder according to 
the order and courſe of the law; and therefore tho the ſta- 
tute of 5 E. 6. cap. 11. enact, that two witneſſes or lawful 
accuſers ſhall be required upon proceeding for any trea- 
* that now 3 = yet that act is thus 

derogated e two acts, that require only an 
indictment, a conviction and attainder — =4 the 
order and courſe of the law generally ; for tho it be held, 
that the ſtatute of 1 & 2 P. & M. cap. 10. that enacts, 
that all trials of treaſon ſhall be according to the courſe 


of the common law, doth not take away the neceſſity of 


two witneſſes upon the indictment, becauſe that is a diſ- 
tint thing from the trial. 14 Eliz. lord Damlcy's caſe, 
Dy. 99. Co. P. C. p. 25. yet the words (conviffion and at. 

inder after the order and courſe of the law) mentioned in 
the ſtatutes of 5 and 18 Eliz. include the indictment as 
well as the trial, and therefore even without the aid of 
the ſtatute of 1 & 2 P. & M. cap. 11. reſtores the whole 
proceeding according to the order, of the common law in 
caſe of clipping or waſhing, as the ſtatute of 1 & 2 Ph. 
& Mar. doch in expreſs words in caſe of counterfeiting. 

And note, upon the ſtatutes of 5 and 18 Ez. cho by 
coin be not current in England, when of a baſer allay, 


(i) This I take to be the forecited caſe” of Belleew and Norman, 1 Yen. 


254: 


„ > 
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ſince. f 
7 terfeiting of the king's money hath been in all 


_ HISTORIA PLACITORUM CORONA: 
yet it is the king's coin, and clipping. or waſhing in Eng- 
Taxd the coin 3 is a by. thoſe acts, for * 
words are the coin of this realm or dominions thereof, which 


extends to Ireland. 


4. The faurtb thing obſervable upon theſe ſtatutes is, 
that the act of 1 Mar. cap. 1. reducing all treaſons to the 


ſtandard of 25 E. 3. doth not only __ treaſons, that 


were newly enacted de novo, but ſuch acts concerning trea- 
ſon as were only declarative, as this of 3 H. 5. among 
others. 5 | 

IV. The fourth thing, that I propounded to conſider, 
is the hiſtory of the puniſhment of counterfeiters, Sc. of 
coin before the ſtatute of 25 E. 3. and how it hath ſtood 


and indeed in all kingdoms the coun- 
crimen 
leſe majeſtatis (, tho in many of the old books (/) it 
comes under the general title of crimen falſi. | 

But the puniſhment in its kind and degree hath among 
us very much varied both in relation to the monetarii or 
moneyers, that were intruſted with the making of coin, 
and others, that took upon them to counterfeit the king's 
coin: among the laws of king Athelftan, l. 19. ſet down 


In this ki 


by Brompton, p. $43. Una moneta fit in toto regni imperio, 


nullus monetet extra portum, fi monetarius reus fuerit, 
amputetur ei menus, & ponatur ſupra manete fabricam, ac- 
cord Hoveden ſub anno 1127. M. Paris ſub anno 1125 (m). 
In the time of Henry I. it is written by Simox Dunel- 
men/is, p. 214. Monetarii totius Angliz principales depre- 
henfi adulterinos, ſcilicet non puros ex argento, feciſſe dena- 
rios, juſſu regis ſimul Wintoniæ congregati omnes -und dit 


12 72 By the old Roman law, Qui noxii majeſtatis crimen committunt, & 
mummos aureos, argenieos adultera- 


quicungue ſolidorum adulter poterit re- 


verit, laverit, conflaverit, raſerit, 
corriperit, vitiaverit, vultus e prin- 
cipum fignatam monetam,  preter 


adulterinam, reprobaverit, honeſtior 


ia inſulam deportandui, humilior aut 
in metallum damnandus, aut in crucem 
tollendus; and whatever degree he 


was of, / bona fiſco vindicantur : 


- tee e "Treceptas, 
Lib. * 12. F. 12. and 1s. V. 
＋ 25. f. 1. erwards by a law 


» Cudendez pecuniæ ob. 


periri, lammarum exuſtionibus man- 
cipetur, Lib. IX. Cad. tit. 24. J. 2. 


See alſo Wilkii's Legen Angle-Sax. 


p. 59. in notis. 
77 Bradton, Lib. III. 4. corona, 
cap. 3. $. 1. Glanwvil. Lib. XIV. cap. 7. 
— Lib. I. cape 22. X e 
in Leges Etbelſtani, I. 14. Vill. 


Leg. Angle-Sax. p. 59. See alſo Le- 
hes Edgari, 1. 8. Conflitutiones Etbel- 
reli in fine. Leges Cuuti, I. 3. 


amputatis 


bh K0Q@ a mw -_ 
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emputatis dextris evirantur ; Et ibidem p. 231. 9ui.falſos 
' denarios fecerit, oculos & inferiores partes corporis perdet; 

and Knighton, p. 2377. H. 1. ftatuit, ut fures ſiſpenderen- 
tur, falſarii oculos & genitalia amitterent, & ut denarii & 
oboli eſſent rotundi (n). Th | | 

Knighton, p. 246g. © Edwardus primus tenuit parlia- 


* mentum apud London, fecit mutari monetam regni, 


« quz illo tempore fuit viliter retonfa & abbreviata, 


unde populus regni graviter conquerebatur, & rex ve- 
« ritatem 1nquirens, & comperiens trecentos & plures 
de illo delicto & felonia publice convictos, quorum 


K er fuerunt ſuſpenſi, quidam diſtracti & ſuſpenſi 
« 


undim delicti quantitatem & qualitatem, & ordi- 
e navit, quod deinde Sterlingus & quadrans deinceps eſ- 
« ſent rotundi :” ſo that clipping was then held treaſon, 
or at leaſt felo x. a | | 


After the ſtatute of 25 E. 3. the puniſhinent hath been 


conſtantly to be drawn and becauſe that was the 
proper judg of it before the making of the ſtatute. 
And the courſe hath been in treaſons concerning 


the king's perſon not to allow the privilege of clergy, yet 


before 25 E. 3. cap. 4. pro clero it had been thoug t and 
clergy 


practiſed in antient time to allow the privilege 

upon an indictment for counterfeiting money (o). | 
_ But after that ſtatute clergy was not allowable in caſe 
of counterfeiting money, 19 H. 6. 47. b. Stamf. Pla. Cor. 


114. 6. yet whereas in caſes of treaſon regularly he that 


ſtands mute ſhall be thereby convicted 15 E. 4. 33. 4. 
Stamf. Pla. Cor. 1 50. a. becauſe not within the ſtatute of 
Weſtmin. 1. cap. 12. (p) yet we have ſome hiſtorical in- 
ſtances, that upon indictment of counterfeiting coin the 
priſoner ſtanding mute was put to pain fort & dure. 


(n) Wi « Leg. Hen. I. p- 304. ſub 
anno 1108. p. 308. ſub anno 1125. 

{6} For clergy was antiently de- 
nied only in ſuch treaſons, as were 
immediately againſt the king's per- 
ſon, and therefore Co. P. CG p. 16. 
clergy was allowed in the caſe 
counterfeiting the ſeal. See al- 
ſo the caſe of Burdon, P. 18 F. 2. 
J. R. Rot. 25. Rex. South ton who 
was admitted to his clergy on being 


Qz 


convicted of felony and ſedition in 
counterfeiting the great ſcal ; but in 

s caſe, T. 21 Z. 3. Rot. 23. 
Rex.) who was convicted of ſedition 
in levying war, it was adjudged, 
that he could not be admitted to his 


of el : nota la diverfite; but the 
16H. 


8. cap. 13. takes away clergy 
in all caſes of treaſon : wide antea in 
notis, p. 185 & 186. 

DA Cor Inft. 177- 
Knighton 
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Knighton tempore Ri. 2. 2 #1 anno v/v before Belknap, 


EO) qui 5 . monets 
ä & Vis 
pens 5 Wiieriaghun obmuteſcens a, ee eft. ad pa- 


nam mutorum ; but at oper day the lay is taken otherwiſe, 
and that ſtanding; mute amounts to a conviction of the 
crime 
Ad is ſhort ar this eee eee for coun. 
- terfeiting the coin of this kingdom, or of any the domi- 
nions thereof, or of foreign coin made current by pro- 
- clamation, or for w „ clipping, ſcaling, impairing, 
or diminiſhing the ſame, tho moſt of theſe are made trea- 
i riew ef parliament, as 1 Mar. cap. 6. 5 Elia. 
ep. 11. 18 Eliz. cap. 1. yet the judgment is only for a 
man to be drawn and h for a woman to be burned, 
and ſo (as I ſaid) it was ſolemnly reſolved. 

And the reafon is, becauſe tho moſt of theſe be new 


money, wherein the judgment 
9 — Dercmpad and that 


. judgment was not altered by 25 K. g. in cafe of coun- 

terfeiting, which is the higheſt offenſe concerning money, 

and therefore is not to be exceeded by the intent of thoſe 
ex which brought leffer offenſes concerning mo 

ing, into the ſame rank of offenſe with kr: 

a for they are ane ee 


e Judas; 


9 |_ + aw ww... ac A—— A. —— — alto FRE. © 0- 


CHAP. 


that Purpoſe out of the realm of England 
been 
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ix : 


0 H * b. AR. | 0 
eee ene fran en, e 


4 £4" 1,7 ; Dag tb 
T*. next 1 of Een if « any man n biting in 


falſe money into this realm counterfeit to the mo- 


ney of England, 2 the called Eaeborouge, or other | 


like to the 1 440 money of Exgland, knowing the mon 
to be falſe, to merchandize or make * in deceit + 
our lord the king and er Ge 
n on ” theſe "things are ob- 
I. That the money in this cafe bt be imported 
from a foreign nation, for here, it is kb the es og 
ing, that is the treaſon, but the imp Feng $60, yt 
ſeems by the general words of the atute © $57.8 
cap. — the counterfeiting itſelf, tho out of the gdom, 
—— tried in the king's bench, or before ſpecial com- 
rs, as well as any other treaſon. | 
But at common law the. counterfeiting TY the a 
ſeems not to have heen ſuch a __ as could be tried 
here, as treaſqn in adhering to the king's enemies mi ght 
have been, and therefore e importing was made treaſon 
by this act. 


"Altho'Frelend be within the ſtatute of 35 E. 8. cap.-2.. 


for trial of treaſon in compaſſing the King's death or. 
levying of war, as is before obſetyed, and therefore as to 
yet it hath 
eld upon the obſcure book of 8 3 K. 7. 10. that 
an importation of counterfeit coin from thence into Eng- 
land is not treaſon here within that ſtatute, principally 
becauſe the counterfeitin itſelf is uniſhable by the ſta- 
tute of 25.E. 3. which is of force in Feland. Co. P C. P. 18. 
And the like Faſo holds for the Ne of Man. Before this 
ſtatute chere was ſome difficulty what this crime ſhould be. 


" NE” i 4 066-2 I 
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In the time of king Edward I. there were three great 
inconveniences touching coin imported from foreign 
, ſometimes they imported true coin of England, but 


fuch as was clip ſometimes they im counter- 
feit coin like to n of England, but of a baſe allay; 


and moſt times they imported foreign coin, which yet 


| e eee merchants, and filled the kingdom with 


for the firſt offenſe he ſhoul 


5 ee e eee 


Ant; to remedy theſe inconveniences were thoſe thibe 
ordinances 10 called Statutum de moneta magnum, de 
monetd parvum, & Ariiculi de mongtd, by which, ſearches 


© were ordained of all coin imported; that if any clipt 


money or any foreign money, other than of England, Ire- 


land, or Scotland, were taken, it ſhould; be pierced and 


redelivered to the owner, if it were falſe it ſhould be de- 
and the, bodies of ſuch as bad falſe or clipt mo- 
ney to be attached (a), and if ſuſpicious, detained till he 

produce his warrant z that money be received by weight : 
and by the ſecond, viz. Statutum de monet4 parvum, that 
if any merchant. brought in cave or counterfeit - money, 
loſe the money, for 

the Tecond he mould loſe. his m money. and 
and for the third, de corporihus ſuis & de omnibus bonis & 
24115 figs nobis totalitor incurratur; that if they were 
= merchants, th thould pierce the clipt and coun- 
terfeit money and ſend. it to 8 — exchange, otherwiſe in 
whoſe hands ſoever ſuch money ſhould bk found, it ſhould 
be forfeited to the king; and by: Articuli de monetd the 
ſeveral faulty coins, foreign and others, that had obtain- 
1 kingdom ee we i deſcribed. and 
ec þ 

By the ſtatute of 9 9 E. 3 cap. 2. hem, * That no falſe 
* money or een Sterling . be brought into this 


& realm or elſewhere. within gur power upon forfeiture 


&« of ſuch money.” 
By an act or rather an le! Rot. Parl. 17 E. 3 a. 
15. 15 mu ſoit fi hardy K Fouſ es monoie en 


roialme ur peyn de forfeinure de vie 


{a} See an ordinance to this purpoſe io the reign of king John. Mill. 
Leg. Anglo-Sax, pr 3590 Ox 
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Rot. Parl. 20 B. 3.n. 15. A complaint of im — 


of falſe money, eſpecially the falſe money called Lugſbe- 
burnes, praying de punir ceux, qe ſont 2 culpablez de 
Papport, ou de le reſceit de eux ſachant le fauxiſme, par 
jud ment come faux monyers. 


| *. Quant @ ceſ point de ceux, ge apportent la faux 
mony deins le realme, & ge le uſent per voy de merchander ent 


ſachaiant, le roy voet, 14 eient judgment de vie & de nem- 


bre, come faux monyers, ſolonc les leys & cuſtomes de realme; 
but this was never drawn up into an act: REIN Rot. Pari. 
21 E. 3. n. 19. the commons deſire nalty may 
ſtand according as was ordained in the 37 — 
and that it extend as well to the time paſt as to come, & 
ge nul chartres de pardon” ſoient grant de dit fauxime & trea- 
ſon : they were anſwered, that the juſtices ſhould be 
aſſigred to enquire of the time paſt and to come after this 
"5s Gur right, and that pardons be nbt granted 
cy legerment. 

By which it appears, that it was never ſettled to be 
treaſon till 20 E. 3. and even from that time there was 
but a faint proceeding upon that offenſe. 

But this ſtatute of 25 E. 3. was that, which made the 
final ſettlement in this point 
But this makes only the apporters themſelves, their 
aiders, abettors, and aſſiſtants, traitors, not thoſe, that 
receive it at the ſecond hand ; and this ſtands with reaſon 
and is conſonant to the farure of moneta before cited, 
which rendred the merchants offenſe puniſhable at the 
third t 
the „ if not pierce and carried to the exchange. 

We; it be counterfeit after the ſimilitude of the mo- 
ney of England, otherwiſe it is not treaſon : the bringing 
in of money counterfeit after the ſimilitude of forei 


coin made current here by proclamation is not on 


within this act; but by the te of 1 & 2 Pb. & Mar. 
cap. 11. it is enacted, That if any perſon after Jan. 20 
next ſhall bring from the parts beyant the ſea into this 
realm or into any of the dominions of the ſame any falſe 


* and counterfeit coin of money being current within 


this realm as aforeſaid, (viz. by the ſufferance and 
Q 4 * conſent 


with death, but ſubjected others only to loſs of 


227 


- 228 
% Ao 


HESTORTA PLACTTORUM CORONÆ. 


conſent of the king and queen,) (which extends to tha 
« ſucceſſors) knowing the ſame coin or money to be falſe 
< and. counterfeit, 2 the intent to utter or make pay- 
« ment of the ſame within this realm, or any the domi. 
4 nions of the ſame, by merchandizing or otherwiſe, 
that every ſuch offender, their coun ors, procurers, 


s aiders, and abettors ſhall be deemed traitors, and for- 
+6. feit as in caſe of hi gh treaſon,” 


And by the — of 14 Eliz. cap. 3. forging of fo- 
reign coin not current by-proclamation, as well without 
the realm as within, is made miſpriſion of treaſon ; but 
that act extends only to the counterfeiting, whether 2 
the realm or without, but not to the bare importing; the 
inſtance that is here given is of Luſbbor rs, — 
were a baſe counterfeit coin after the ſimilitude of Engliſb 
coin. 
Other monies both before and after this ſtatute there 
—— ſome counterfeit, ſome clipt, ſome of baſer metal, 
which had their ſeveral courſes and periods, 
is realm: Pollards and Crokards, that obtained ſome 
— 15 Edward I. but were after decried by proclama- 
tion 24 E. 1. vide Dy. $1. Other ſeveral baſe coins in the 
ſame king's time mentioned in the ordinance of Articuli 
de monetd, black money, which had been formerly current 
here, recalled by the ſtatute of 9 E. 3. de monetd, m2 4. 


- Suſkins, Dodkins, and Gally half-pence recalled by the 
| ſtatute of 1 H. 4. cep. 5. 3 H. 5. cap. 1. Scotch money 


recalled by the ſtatute of 3 H. 5. cap. 1. Blankes re- 
called by the ſtatute of 2 H. 6. cap. 9. and ſeveral pe- 
nalties, xn general, ſome of ra applied to- them ; =, 
but theſe were — the moſt part out o this ſtatute, and 
obtained here by connivance, till recalled. 

IH, The next qualification of this olfenſe 1 is, that the 
bringer in, muſt know it. 
IV. The next qualification is, that . muſt bring it 


to merchandize, or make payne thereof i in deceit of 


the king and his people. 
ä — of the king's coin without uttering of 


it is treaſon; clipping, waſhing, &c. by the ſtatutes of 
5 and 18 Ez. een e 


fit 
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fit, and here the importing is not treaſon, unleſs it be 


to merchandize or utter it. 


And hereupon my lord Coke (a) concludes, that he 


muſt merchandize therewith, or make payment thereof; 
it is a favourable expoſition, but the ſtatute is not, that 


if he import and merchandize, but pur merchandizer & 
t faire, if it were to that intent, the ſtatute makes 
it treaſon. 

And by the ſtatute of 1 & 2 Pb. & Mar. cap. 11. 
touching importation of coin counterfeit of foreign mo- 
ney, it muſt be to the intent to utter and make 
of the ſame; and tho the beſt trial of an intention is by 
the act intended When it is done, yet the intent in this 
caſe may be tried and found by circumſtances of fact, by 
words, letters, and a thouſand evidences ie the bare 
going of the fact. | 

As in caſe of thoſe many acts, thr piohibir lading of 
wool, gold, filver, &c. with an intent to tranſport the 
fame, whereby ſome are made felony, &c. the intent 
ſhall be tried in thoſe caſes (being joined with an act) by 
eircumſtances, that evidence the inteft of that action, 
for tho bare intentions cannot receive any trial, yet in- 
tentions joined with an overt- act, as here, importation, 
may be tried and diſcovered by circumſtances. 

So that it ſeems the very importing of counterfeit mo- 
ney pur merchandizer, &c. to the intent to merchandize 
or make 8 therewith, tho no ſuch merchandize or 
—— ually made, is treaſon by this ſtatute, if 

rty importing know it to be ſuch, and that as well 
his intent as his knowledge lies in averment and proof, 


And thus 5 concerning treaſons relating to money. 
| ba Co. P. C 5. 18, 


CHAP. 


430 


1 Hawk, 
P. C. 41. 
4 Black. 
Com. c. vi. 
p- 84. 
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La bigh rat in killing: the rene Se. 


1822 ſhortly to treat of the Inſt kind of high trea- 
1 ſon declared by this at, 
Si home tuaſt chancellor, treaſurer, ou juſtice noſtre ſeig- 
neu le roy del un banct ou del autre, juſtice in eyre, ou de 
afhiſes, & touts autre juſtices aſſignes 15 yer & terminer, 
Wie, en lour place feſant lour office. 

I. This ſtatute extends only to the actual killing of 
fome of theſe officers, and therefore a conſpiring to kill 


any of thefe without actual killing of any of them is not 


treaſon; but if many conſpire to — = act, and one of 


the conſpirators actually do it, this ſeems to be treaſon i in 
them all, that are abettors or counſellors to do the act, 
as is before inſtahced in levying of war, and therefore 
hers is a particular act made 3 H. 7. cap. 14. that makes 
the conſpiring the death of a-priyy counſellor to be fe- 
lony (a). 
If a man only ſtrike or wound one of theſe officers, 
tho in the execution of his office, this is a great miſpri; 


ſion; for which in ſome caſes the offender ſhall loſe his 


5 (#), as was once done in the caſe of my lord chief 
25 ice Richardſon ſitting as juſtice of over and terminer, 
ut it is not treaſon within da 8. 


(a) But this 28 extends only to 
ſuch offenders, as are the king's 
ſworn ſervants, whoſe names are 
entered in the cheque-roll of the 
king's houſhold, and who is under 
the ſtate of a lord; ** according to 
lord Coke's opinion the conſpiracy 
muſt he plotted to be done within 
the king's houſhold. Co. P. C. p. 39. 
by this ſtatute the offender was not 
deprived of the benefit of the clergy; 
but by 9 Ann. vs Ee I6, —_ 


* 


. © tempt 
* fully Faak. ſtrike or wound a 


"of Oxford) being ſtabbed by Anthony 


Guiſcard, who was then under exa- 


+ mination before a committee of privy 


council, it was enacted, *©* 
* whoeyer ſhould unlawfully at· 
to kill, or ſhould unlaw- 


„ privy counſellor in the execution 


44 of his office, ſhall ſuffer death ay 
«a felon without benefit ** cler · 


1 3 Co. Inft. 140. 


II. This 


ö ont. oe. LEE HERE, N 


"2 Az 
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II. This ſtatute extends to no other officers but thoſe 
above- named, and therefore not to the lord ſteward, con- 
ſtable, marſhal, admiral, or lord of parliament, tho in 
the exerciſe of their offices; it may be murder, but not 
treaſon. Co. P. C. p. 18. 

A juſtice of peace, tho there be in the end of his com- 
miſſion of the peace, nec non ad diverſa felonias, malefacta 
audiend & terminand, is not a juſtice of cer and termi- 
ner within this act, for the juſtices of yer and terminer 
are intended ſuch, as have their commiſſion ad audiend* 
& terminand, &c. as the principal deſignation of their 
office; and thus it is in divers ſtatutes alſo, that f| 

y of juſtices of oyer and terminer (c). - 

But a juſtice.of peace may be alſo a juſtice of oyer and 
terminer by another commiſſion, as many times they are, 
and then they are within this ſtatute, when they are ſit- 
ting by virtue of that commiſſion. 


The lord keeper, when there is a lord chancellor alſo, 
as there may be both at the ſame time, ſeems/not to be 


within this law; but if there be no lord chancellor, then 
the lord keeper is within this act, for by the ſtatute of 
5 Elix. cap. 18. their office is declared to be the ſame to 
4 intents and purpoſes, as if the lord keeper were lord 
chancellor, - 

But the commiſſioners of the cuſtody of the ſeal (4) or 
for the treaſury are not lord chancellor or lord treaſurer 
within this act, and therefore at ſuch times as the treaſury 
hath been in commiſſion thoſe commiſſioners have not the 
ſame power as the lord treaſurer, as in caſes of writs of 
error by the ſtatute of 31 E. 3. cap. 12. (e) in the ex- 
chequer before the lord chancellor and treaſurer, and ſo 
for the ſetting of the prices of wines by the ſtatute of 


7 E. 6. (f) neither do they fit as lord treaſurer in the 


exchequer- chamber, as judges of equity. 


{c) 9Ce. 118. 3. Cyo. Eliz. 87, 697. leges, as lord chancellor. 

{d) But it ſhould ſeem, that now {e} See alſo 31 Bliz. cap. 1. 
they are within the act, ſince by 1 W. This power is given by 37 H. 8. 
© M. . 1. cap. 21. their office is de- cap. 23. which ſtatute was revived 
lared to be the ſame, and they to by the 5 & 6 Ed. 6. cap. 17. but 
have the fanig juriſdiction and privi- - there is nothing of it in the 7 F. 6. 


It 
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It extends not to the chancellor and under treaſurer of 
the exchequer, nor-to the chancellor of the county pala. 


tine of Lancaſter, nor to the lord privy ſeal, for theſe 


are ſpecial officers and of a lower rank, than the lord 


chancellor or treaſurer, 


III. The bird. qualification of this treaſon is, that it 
—— leur laces pan fur — where- 
ever t 45 W 18 court © chancery 
or in the ponds ark houſe, the chancellor or 


there ſcaling writs is s en ſon place, 'feſant ſon 
And the ſame — —.— 1 


 . cauſes in his chamber, for tho antiently the hearing of 
— punlsachs ke prong rare yes ue dark uffi 
feſe 


med to give it the ſtyle 


—_—_ touching the lord treaſurer's i bak 


Err whether this be /eant * but. 


ſitting in the court of exchequer, or exchequer-chamber, 

F 4s eee en ee eee 
b | 

The place for the juſtices of the ſeveral courts are the 

Surg themſelves, here they uſually or by 1 

fit far the diſpatch of the buſineſs of their courts. 

And ſo much hall ſuffice for this treaſon alſo An. 


a ” | 
* 
- 
. ” 
* 1 * p F 
o ,: by —_ . 
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C HAP. XXII 
Concerning principals and acceſſaries in treaſon. 


}EFORE I leave the diſcourſe concerning high trea- Fotera:4. 
ſon it is neceſſary to conſider, whether or how all 34* 347- 


are principals in high treaſon. ' 


In caſes of felony there are two ſorts of principals, viz. 1. Hawk. 
principals in the firſt degree, that do the fact, be it in ;. 35. 
murder or any other felony, and principals in the ſecond & ch. xx. 
degree, that are preſent aiding and abetting the felony. . J 4: 
And regularly in felony there are two Bets of acceſ- 
ſaries, 1. Acceſſaries before the fact, which are not pre- 
ſent, but yet counſelling, commanding, or abetting the 
felony, but in manſlaughter no ſuch acceſſaries can be 
before: and 2. Acceſſaries after, ſuch as knowing a fe- 
lony to be done by ſuch a man do yet receive or main- 
tain him, unleſs it be a wife receiving her huſband (a); 
of this hereafter in its due place. | 

Now in treaſon thus far it is agreed of all hands, 

1. That there are no acceſſaries 4 parte ante, but all ſuch 

as counſel, conſpire, aid, or abet the committing of any 
treaſon, whether preſent or abſent, are all princip 

2, It is likewiſe agreed of all hands, that in al treaſons, 
except that which concerns counterfeiting the great or 
privy ſeal, or money, | whoſoever knowingly receives, 
maintains, or comforts a traitor, is a principal in high 
treaſon. Co. P. C. 16, 138. and ſo it is there cited to 
reſolved in the caſe of Abington, who received Garnet, 
that was one of the conſpirators in the powder treaſon ; 
that which hath occaſioned the doubt hath been the reſo- 
lution in Conyer's caſe, 15 296. who was indicted, that 
proditorie receptaſſet, Cc. airfax, ſciens ipſum diverſas pe- 
cas monetæ ad ſimilitudinem monetæ Angliz voca?” ſhillings 


(a) Vide fupray p. 47. 
; de 
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de falſe metallo fabricdſſe ; upon this he and others were diſ- 
charged, becauſe it was miſpriſion of treaſon only, and 
not treaſon ; but this opinion is contradicted by my lord 
Coke, Pla. Cor. p. 138. and yet it is ſaid by the ſame au- 
thor, Paſche 9 Jac, 12 Rep. 81. the receiver of a coun- 
terfeiter of the ſeal or money is no traitor. 
We will ſee therefore in what caſes an act ex poſt facto 
will be treaſon in relation to the aid of him, that commit- 
teth this or any other treaſon. | | 

A man is impriſoned for treaſon, the gaoler voluntarily 


- ſuffers him to eſcape, this is treaſon in the gaoler. Stamf, 


PI. Co. 32. | 
If a perſon be arreſted for treaſon, he that reſcues him 
is guilty of treaſon. | ANT 
And ſo if a man be impriſoned for treaſon, and another 


| priſoner or any other perſon breaks the priſon, and lers 


out the party impriſoned for treaſon, this 1s treaſon in the 
party that breaks the priſon. 1 H. 6. 5. Stamf. Pl. Cor. 32. 
nay, if a ſtranger breaks the priſon, and lets out one' 
there impriſoned for treaſon, this is held treaſon, tho he 


that breaks an wes knew not that any there was im- 


priſoned for treaſon ; ſo reſolved by ten judges, P. 16 Car. 
ad Cote holds, that 
he muſt be knowing it. Co. Mag. Cart. ſuper ſtatutum de 
frangentibus priſonam (6). | 
Rot. Parl. 2 H. 6. n. 18. in ſchedula. Mortimer was 
committed to the Tower of London for ſuſpicion of trea- 
fon; and 23 Feb. 2 H. 6. was indicted, quod per covinam, 
confederationem & aſſenſum Willielmi King, Ce. pro 
diverſis denariorum ſummis eidem Willielmo King per 
prefatum Johannem Mortimer promiſſis, idem Johannes 
turrim pradif? falſd & proditorie fregit : the indictment 
was removed into parliament, and Fohn Mortimer like- 
wiſe brought into the parliament ; the commons deſired 
the duke of Glouceſter (then commiſſioned to hold the 


parliament) that the indictment might be affirmed, and 


that Jobn Mortimer de prediftis proditionibus & feloniis 
convincatur : thereupon the duke and lords at the requeſt 


"Fr (4) a Co. Inſt. 590. 


of 


. oat So © 
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of the commons affirm the indictment by act of parlia- 
ment, & quod predifius Johannes Mortimer de proditioni- 
bus & feloniis predittis convincatur, & quod trabatur per 
medium civitatis, & ſuper furcas de. Tyburne ſuſpendatur, 
& ad terram projiciatur, & caput ejus amputetur, & inte- 
riora ſua comburantur, & corpus ejus in quatuor partes di- 
vidatur, & caput ejus ponatur ſuper portam pontis London, 
Sc. & quod bone & catalla, terras & tenementa ſua, tam 
in dominico, quam in reverſione, domino regi forisfaciat. + 
So that it ſeems, tho the ſtatute of 25 E. 3. ſpeaks not 
of theſe offenſes, yet they are in a manner incidents, and 
virtually included within the original offenſe, and there- 
fore theſe caſes of voluntary permiſſion to eſcape, reſcue, 
breach of priſon, tranſlate the original offenſe upon him, 
| that commits it by the common law ; and theſe would be 
treaſons as well in the caſe of counterfeiting of coin, as 
. other treaſons. 
But herein theſe things are obſervable, 1. This judg- 
y ment in Mortimer's caſe is not at all now in force, nor 
. binding, for the ſtatute of 1 Marie repeals not only 
enacted treaſons, but declared treaſons, that were not 
; within 25 E. 3. and 2. That therefore at this day, if one 
t be committed for ſuſpicion of treaſon, and another break 
. goal to let him out, yet unleſs the party imprifoned were 
really a traitor, this is no treaſon at this day. 3. But if 
he were really a traitor, then breaking of the priſon to 
enlarge him is treaſon, and a treaſon of a greater guilt, 
than a knowing receiver, and then it is treaſon by virtue 
of the common law, for it is a kind of incident ; the like 
of a receiver of a traitor, or a goaler that ſuffers him vo- 
luntarily to eſcape, thoſe: are incident treaſons by the 
common law, and virtually included in the ſtatute of 
25 E. 3. as well as a receiver of a traitor knowingly. * 
The differences therefore ſeem to be theſe, which ſtate 
and reconcile the whole matter. 1 85 
Firſt as for new treaſons. If an act of parliament Foſt. 341. 
enact a new treaſon, and that the offender, his counſel- 
lors, abetters, and aiders thereunto ſhall ſuffer as trai- 
tors, this doth not make receivers or comforters after the 
fact guilty of treaſon, for expreſſum facit ceſſare tacitum; 


ſuch 


n 


+ 
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ſuch a clauſe we ſhall find in the ſtatute 23 Eliz. cap. 2. for 


a new felony (e), 5 Elz.c#þ.1. in a caſe of a premunire(4). 


If an offenſe. be made treaſon in the offender, his pro- 
curers, | counſellors, abetters, conſenters, (without the 
word tbereunto) yet it ſeems to me for the ſame reaſon it 
doth not make the knowing receivers traitors, unleſs the 
words receivers or comforters be alſo inſerted ; for the 


former words im an offenſe preceding. or concomi- 


tant to the act of treaſon, but the latter words receivers 


and comforters are after the offenſe, and ſo of another na- 


ture: and this difference appears expreſsly by the ſtatute 
of 13 Eliz. cap. 2. where abetters, procurers, and caunſel- 
lors are made guilty of high treaſon ; but receivers and 


_ comforters (e) after the fact are only within the ſtatute of 
| premunire; the like in 27 Eliz. cap. 2. where the coming 


of a prieft, &c. is treaſon, but. his receiver, aider, or 


. comforter is felony: ſo 5 & 6 E. 6. cap. 11. and 1 Elia. 


cap. g. the 0 s, their | counſellors, abetters and procu- 


rers, and all and every their aiders and comforters knowing 


the ſame extend to knowin receivers. 


7 the word (aid) is of hat a more doubtful ex- 


yet we ſhall find in thoſe ſtatutes. and ſome others 


tent, 
the word aid to be applied to an aiding after the offenſe, 


and not in it or to it; but it ſeems to me, that when it 
is joined only with thoſe that import a conſent to the of- 
fenſe, (as procurers, counſellors, aiders, abetters, or coun- 
ſellors, e —_— aiders) as in the * of 5 Eliz. 
cep. 11. for clipping, 18 Eliz. cap. 1. for impairing, 
1 Mar. /eſſ. 2. 6 for counterfeiting foreign — 
muſt be conſtrued of thoſe that are aiders in the offenſe, 
and not bare receivers of the perſon. 

But in all new treaſons, thoſe that reſcue him from pri- 
ſon, or ſuffer him voluntarily to eſcape being lawfully com- 
mitted to his cuſtody, tho theſe are not expreſsly contain- 


ed in that new act of treaſon, yet they are traitors: by a 


neceſſary conſtruction of law upon the act itſelf; but if 


fe) The words of this ſtatute are, and V. 8 
aiders, procurers, and alerter sn. e The words in this place of 
, The words of this ſtatute are the ſtatute are, aiders, comforters, 
more extenſive, wiz. abettors, pre Or maintainers. ted 


curersy. counſellors, aiders, afſiftants, the 


I 
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the act, be general, making a man a traitor for ſuch an 
act without mentioning in what degree his aiders, or abet- 
ters, comforters, or receivers ſhall be, it ſeems probable, 
that the receiver, knowing it, is thereby virtually made 
alſo a traitor ; this, I ſay, ſeems probable, but moſt cer- 
tainly procurers, conſenters, and aiders to the fact are 
thereby traitors, tho not ſpecially ſo enated ; this is 
agreed in Conyer's caſe, Dy. 296. Co. P. C. 16 C 138. 
| Seconidly, As touching treaſons within the act of 25 E. 3. 
The procuring, counſelling, conſenting, or abetti 
ſuch treaſons, tho not ſpecially expreſſed in that ſtatute, 
is treaſon within that te. Co. P. C. cap. 64. p. 138. 
and ſo is the receiving of a traitor, or a goaler's voluntary 
permitting him to eſcape, if he were in truth a traitor. 
In caſe of the knowingly receiving of a perſon guilty 
of counterfeiting of coin, or of the great ſeal, there is 
diverſity of opinion, M. 12 & 13 Eliz. Dy. 296. and my 
lord Coke himſelf in his 12 Rep. p. 81. 9 Fac. ſays, that 
it is not treaſon, IO Pla. Cor. cap. 64. p. 138. he 
holds it treaſon, tho this latter opinion is the more pro- 
bable, the former is more merciful. 5 
But in all other treaſons againſt the king within the 
ſtatute of 25 E. 3. the receiver of a traitor knowingly 
makes the receiver a traitor : this was Abington's caſe for 
receiving Garnet guilty of the powder treaſon, Co. P. C. 
„ 1688. Sx | | | 
Only this difference is to be obſerved, he, that being 
committed for treaſon breaks priſon, may be indicted for 
breaking of priſon before he be convict of the fare a 
offenſe, for which he was committed, but not of treaſon, 
but it will be only felony by the ſtatute de frangentibus 
pri ſonam, for this ſtatute de frangentibus priſonam makes 
it not treaſon; and-if it did, yet the ſtatute of 25 E. 3. 
makes it no treaſon, becauſe not within the ſame ſtatute, 
and conſequently 1 Mar. cap. 1. exempts it from being 
treaſon ; but he, that reſcueth- a perſon impriſoned for 
treaſon, or ſuffers him voluntarily to eſcape, ſhall not be 
Tal for that offenſe, till the principal offender be 
convact of that offenſe: for if he be acquitted of the 
pe offenſe, the pam ſuffered the eſcape, = 
3 N #4 * 4 av 
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he that made the reſcue ſhall be diſcharged « and the 
like in felony. Coke Mag. Car. ſuper ſtat. de frangentibus 
priſenam, p. 592. and the reaſon is, "becauſe tho reſcuing 
a perſon charged with treaſon, or ſuffering him wilfully 
to eſcape be a great miſdemeanor, yet it is not- treaſon, 
unleſs in truth and reality he were a traitor, for a man 
5 be arreſted or impriſoned under a charge of treaſon, 
and yet be no traitor. n D Ri E 
And tho the receiver of a traitor, knowing it, be a 
principal traitor, and ſhall not be ſaid an acceſſary, yet 
thus much he partakes of an acceſſary, 1. That his in- 
dictment muſt be ſpecial of the receipt, and not gene- 
rally, that he did the thing, which may be otherwiſe in 
+ caſe of one, that is a procurer, counſellor, or conſenter; 
thus it was done in Comyer's caſe, Dy. 296. 2. That if 
he be indicted by a ſeveral indictment, he ſhall not be 
tried till the principal be convicted /), upon the rea- 
ſon of the goaler and reſcuer before given, for the prin- 
eipal may be acquitted, and then he is diſcharged of 
the crime of receipt of him. 3. If he be indicted ſpe- 
cially of the receipt in the ſame indictment with the prin- 
thpal offendee; as he may be, yet the jury muſt firſt be 
i to inquire of the principal offender; and if they 
find him guilty, then to inquire of the receipt, and if 
the principal be not guilty, then to acquit both; and ac- 
cordingly it was ruled in Arden's caſe (g). 
For tho, in law, they be both principals in treafon, and I - 
poſſibly proceſs of utlary may go againſt him, that re- f 
ceives, at the ſame time as againſt him, that did the fact; 
and tho the principal appear, proceſs may go on againſt | 
the other (otherwiſe in the caſe of an acceſſary in felony, 
' Stamf. Pla. Cor. 47.) yet in truth he is thus far an acceſ- . 
fary, that he cannot be guilty, if the principal be inno- 
cent. | 10 „ t , 
How far Mortimer's caſe agrees with law at this day, 
videbimus infra, & vide ſupra. 8 fe 
ehrctore cr comniion of lady Alice Herd ya there any prone. that i 
Liſle, 1 Fac. II. was contrary both at that time knew he had been in 
to law and reafon, for that Hicks therebellion. State Tr. Vol. IV. p. 10g. 


the principal (for harbouring whom /g x Aud. u. 1 bens 
ſhe was convicted of treaſon) was 54+ P. 109. 
That, 
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That, which will not make an acceſſary to felony after 
the fact, will not make a man principal in treaſon ; there- 
fore ſending of a letter for his deliverance, or ſpeaking 
a good word for him, &c. will not be treafon. Stamf. 
PI. Cor. 41. b. how far charitable relief will do ir, vide 
infra ſuper ftatutam 13 Eliz. cap. 1. | | 
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c HAP. XXIII. 
Concerning forfeitures by treaſon +. 


H this ſtatute, I ſhall now proceed to what follows i 


. : nix. 
ſtatute, which is, 1. Touching forteitures of hi 


treaſon. ' 2. Touching declaring | of tteaſon by parlia- 
ment, and under this head ſhall conſider thoſe ſeveral de- 
clarations and new enacted treaſons ſince the ſtatute of 
25 E. 3. and how they ſtand at this day. PD 

The „ ee treaſon are either goods or lands. 

As to goods: the king's prerogative as N 
feit for treaſon is the 5b I to ſocſeitures or felony, 
only there ſeems to be ſome difference in relation to 
grants thereof. 22 Af. 49. The king grants to the maſter 
of St. Leonard's Omnia bona & catalla tenentifim ſuorum 
fugitivorum, & felonum qualitercungue damnatorum. A te- 
nant of the maſter's was convict and attaint for killing of 
the king's meſſenger, which at that time was held high 


treaſon ; it was ruled, that the maſter ſhall not have 


goods of this perſon by force of this general grant. 

As to ar ch Po fem of 25 E. 85 goes Farther: Et 
ſoit a entendus, qe leſs caſes ſuiſnoſmes doit eftre adjugge trea- 
ſon, ge ſe extend a noſtre ſeigneur le roy & ſa royal majeſty, 
de liel manners de treaſons le forfeiture des eſchetes ap- 
pertenont à noftre ſeigneur le roy, ci bien de terres & tene- 
ments tenus des autres, come de lui meſme. 205 


see a learned treatiſe; intituled, ſometime Attorney General to Kin 
Confiderations on the Law of Forfei» George III. and afterwards Lo 


tures for High Treaſon ; (ſuppoſed to High Chancellor of Great Britain, 


be) written by the Hon. Cha. Yorke; per totum. WILSON. 


R 2 I ſhall 


AVING' gone thro the ſeveral treaſons declared by s Hawk. 


ch. 
g. 2. 
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I ſhall here examine, 1. Of what lands the king ſhall 
have the eſchete upon attainder f treaſon, and 2. In 
what manner or degree he ſhall have thoſe eſchetes. 
g. Where a ſubje& in point of privilege or franchiſe Hall 
5 theſe royal eſchetes. | SH 
I. As to the firſt of theſe, what lands are forfeit to the 
king by attainder of treaſon, my lord Coke, Pl. Cor. p. 19. 

ives a full account of them, which I ſhall repeat with 
Pose additional obſervations: 1. At common law the 
lands entailed were forfeited for treaſon, becauſe it was a 
fee-ſimple conditional; but by the ſtatute V. 2. de donis 
conditionalibus the forfeiture of lands entailed, even in caſe 
of treaſon, was taken away, and the general words of this 
ſtarute of 25 E. 3. doth not repeal the ſtatute of Weſtm. 2. 
But ſome later ſtatutes have given to the king the for- 
feiture for treaſon of lands entailed : the ſtatute of 
21 K. 2. cap. 3. did give the forfeiture of lands entailed 
to the king r the treaſon therein mentioned; but that 
ſtatute with the whole parliament of 21 R. 2. was re- 
-pealed by the ſtatute of 1 H. 4. cap. 3... 
By the ſtatute of 26 H. 8B. cap. 13. in fine lands entailed 
are forfeited by attainder of treaſon, viz. © All ſuch 
lands, tenements, and hereditaments, which any ſuch 
« offender ſhall have of any eſtate of inheritance in uſe 
< or polleſſion, by any right, title, or means, within 
« any of the king's dominions at the time of any ſuch 
& treaſon committed, or at any time after, ſaving to all 
« perſons, other than the offenders, their heirs and ſuc- 
4 ceffors, and ſuch perſons as claim to any of their uſes, 

& all ſuch right, title, intereſt, poſſeſſion, Sc. as they 
- & might have had if this act had not been made.. 
And by the ſtatute of 33 H. 8. tap. 20. (a) That if 
te any perſon be attaint of high treaſon. by the curſe of 
e the common law ſuch attainder ſhall be of as good 
&« force, as if it had been EW and the King, 
* his heirs and ſucceſſors ſhall have as much benefit by 
e ſuch attainder, as well of uſes, rights, entries, condi- 
tions, as poſſeſſions, reyerſions, remainders and all 


la) See the cauſe of making this 3d, 3 Co. Rep. 20, B. 
e Eo „ . okkel 
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other things, and ſhall be deemed in the actual and 
« real poſſeſſion of the lands, tenements, hereditaments 
« uſes, goods, chattles, and all other things of the 
«© offender, which his highneſs ought to have, if the at- 
“ tainder had been by authority of parliament, without 
any office or inquiſition to be found for the ſame, ſaving 
“to all perſons, (other than the offenders and their heirs 
« and affigns, and other perſons claiming by, from or 
« under them or to their uſes after the treaſon commit- 
« ted) all ſuch right, title, uſe, poſſeſſion, entry, re- 
« yerſion, renter intereſt, condition, fees, offices, 
« rents, annuities, commons, leaſes, and all other com- 
„ modities, and hereditaments whatſoever, which they 
“ ſhould, might, or ought to have, if this act had not 
deen made,” GE 2 Ws 
. 22 ſtatute of 5 & 6 Ed. 6. cap. 11. is to the ſame 

ect. | 

Theſe ſtatutes as to the forfeiture of lands entailed re- 
main in force, and are not repealed by the ſtatute of , 
1 Mar. a it hath been often ruled, and particularly 
by all the judges in the lord Sheffield's caſe 21 Fac. de quo 
oftea. | 
a the reaſon is, becauſe the ſtatute of x Mar. cap. 1. 
enacting, that no treaſon ſhall be, but what was enacted 
by 25 E. 3. and that no pains of death, penalties or for- 
feitures ſhall enſue for doing any treaſon, other than be in 
the ſtatute of 25 E. 3. theſe words other than be mention- 
ed in the ſtatute of 25 E. 3. refer to treaſons, not to for- 
feitures or penalties ; and therefore tho by the ſtatutes of 
26 and 33 H. B. new penalties, viz. forfeitures of lands 
intailed, are introduced, this forfeiture is not repealed, 
but only new treaſons not mentioned in 25 E. 3. ſo that 
at this day, if tenant in tail be attaint of treaſon, the 
eſtate-tail 1s forfeited, and yet this attainder works no 
corruption of blood as in relation to the heir in tail: 
vide the lord Lumley's caſe cited in Dowty's caſe, 3 Co. 
Rep. 10, b. Grandfather tenant in tail, father, and ſon, 
the father is attaint of treaſon and dies, the grandfather 
dies, the land ſhall deſcend to the ae d, for the 
father could forfeit nothing, for he had nothing to for- 
feit; and the ſtature of H. 8. that gives the OR 
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of tenant in tail, yet corrupts not the blood by the at- 


tainder of the father. Ry 
And therefore it is agreed in the principal caſe, that if 
after 26 H. 8, and before 33 H. 8. which veſts all in the 
king without office, if tenant in tail had; been attainted 


of treaſon, and died in that interval, the land would have 
deſcended to his fon till office found; but otherwiſe in 


caſe. of tenant in fee-ſimple attainted and dying before 


office, the freehold is caſt upon the king without office, 
| becauſe none could take it elle. | 


2. The king at common law and by virtue of this it 
tute was ZYF, to a right of entry, where the party was 
in merely by diſſeiſin or abatement, but not to a right of 
entry, where the poſſeſſor was in by title; but at this day 
by virtue of the ſtatute of 33 H. 8. above-mentioned the 
King is entitled to a right of 
without office, but then there muſt be an inquiſition or 


ſeizure to bring the king into the actual poſſeſſion; and if 


he grant it over before ſuch ſeizure, the grant muſt be 
ſpecial, not of the land ſimply, but of the right to the 
land, otherwiſe neither land nor the right of entry paſſeth; 
it is ſo adjudged in Dowty's caſe, 3 Co. Rep. 10. J | 

3. If a perſon committing treaſon hath at the time of 


the treaſon committed a bare right of action touchin 


any lands, or a right to reverſe « JuggracnF given againit 
him by writ of error, or a right to bring a formedon, 
or writ of entry, but hath no right of entry without 


ſuch recovery in ſuch action; this right neither at com- 


mon law nor by the ſtatute of 33 H. 8. is given to the 
king by the attainder of treaſon, 3 Co. Rep. 3. a. mar- 
quis of Vincbeſter's caſe, 3 Co. Rep. 10. b, Dowty's caſe fo 


| adjudged ; but yet there have been two great caies reſolv- 


ed, that tread hard upon the heels of this judgment. 

H. 15 Eliz. Pl. Com. 552. H. Walfingham's caſe : Wyat 
tenant in tail of the gift of king Henry VII. the reverſion 
in the crown, made a feoffment in fee, and then was at- 
taint of treaſon, and died leaving iſſue, tho the feoffor, 
againſt his own feoffment, could not claim any right at 
the time of the treaſon; yet it was adjudged, 1. That 


there remained in him ſuch a right of the entail, as was 


forfeited to the King. 2. And that the king was in as 


entry in both caſes, and that 
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his reverſion, and ſhould not be ſubject to leaſes duly 
made by Wyat before his attainder. N 
21 Jac. in Camera Scaccarii Stone and Newman's caſe, it 


was adjudged in B. R. and affirmed in Camera Scaccarii by 


the greater number of juſtices. Bigott tenant in tail ge- 


neral makes a feoffment to the uſe of himſelf and his 


heirs; and before the ſtatute of 26 or 27 H. 8. commits 
treaſon, and is attaint of treaſon, and dies leaving iſſue 


inheritable to the entail, then a ſpecial ſtatute is made . 


31 H. 8. whereby he was to forfeit all eſtates and rights; 
yet it was dan! 1. That againſt his own feoffment 
the tenant in tail could have no right, and therefore if the 
caſe had ſtood barely ſo, the right of the entail could not 
have been forfeited by the attainder. . 2. But when an 
eſtate returns to him, that is forfeited by the attainder, 
the king ſhall hold this eſtate diſcharged of the right of 
the old entail, and that right ſhall never revive to the 
iſſue. 3. That the retroſpect of the king's title by the 
attainder ſhall over-reach and avoid the remitter, which 
was wrought in the iſſue before the king's actual ſeiſin by 
the attainder or office thereupon. 

But it is to be noted, that if the king makes a gift in 
tail, ſaving the reverſion to himſelf, the attainder of trea- 
fon of ſuch tenant in tail ſhall not bar his iſſue, becauſe 
the ſtatute of 34 H. 8. cap, 20. enacts, © That the heir 
« in tail in ſuch caſe ſhall have the lands, any recovery, 
or any other thing or things hereafter to be had, done, 
* or ſuffered by or againſt ſuch tenant in tail to the con- 
e trary notwithſtanding;” which act coming after 26 H. 8. 
and 33 H. 8. that gave the forfeiture of lands entailed, is 
a re of thoſe ſtatutes as to this caſe, and a reſtitution 
of the ſtatute de donis conditionalibus in this ſpecial caſe: 
and therefore, where in Plotden's Commentaries (Walſing- 
ham's caſe) Myat, who was tenant in tail of the gift of 
crown, the reverſion in the crown, was attaint of treaſon 
1 Mar. he had not forfeited his land byvirtue of the ſtatutes 
of 26 or 33 H. 8. if there had been no more in the caſe, 
but in that caſe he loſt it, becauſe by a ſpecial act of 
1G 2 Ph. & Mar. that attainder was confirmed, and 
farther it was enacted, That he ſhould forfeit all the 
PS, R 4 lands, 
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lands, tenements and hereditaments, whereof he or 
40 any to his uſe was ſeized the day of the treaſon commit- 
ted, ſaving the right of all perſons other than the per. 
< fon attainted and his "Wy and all claiming under 
© $ apr after the treaſon committed; 8 _ act 2 
4 H. 8. cap. 20. repealed that as to 
er 34 H. 8. repealed the acts of 26 and 
32 27 5 as to entails of the gift of the crown, where 
the reverſion continues in the crown. 
But ſince all theſe ſtatutes it is enacted by the ſtatute 
of 5 & 6 £d.6, cap. 11. That every offender being 
* lawfully convict of any manner of treaſon: ac- 
* cording to the courſe and cuſtom of the common law 
4 ſhall loſe and forfeit to. the king's highneſs, his heirs 
& and ſucceſſors, all ſuch. lands, tenements, and heredi- 
*© taments, which any ſuch offender or offenders ſhall 
have of any eſtate of inheritance, in his own right, in 
5 uſe, or poſſeſſion, within this realm of England, or 
+ elſewhere within the king's dominions at the time of 
# ſuch treaſon committed, or at any time after: this 
act coming after 34 H. 8. makes lands of the gift of the 
king in — ſubj 102 to forfeiture for Reg, as well as 
other lands Fan 16 EAzz. Dy. 332-6. 
4. At common lay the king was not entitled to a con- 
dition, that was in the party attainted ; but now by the 
. expreſs words of the ſtatute of 33 H. 8. the king is in 
ſome caſes entitled to a condition of re-entry belonging 
to the party attainted, viz. not to the land itſelf but to 
the benefit of that condition, which might reduce the 
land inte the poſſeſſion of the party attainted, if he had 
not been attainted, and now to bd benefit of the king ; 
but herein this difference is to be obſerved. 
1. If the condition be ſuch, as that the ſubſtance of the 
Fo ain, thereof is not bound up ſtrictly to the per- 
on Er then ſuch a condition i 4 yen to the crown, 
„ as the party himſelf mi ight have 
| 2 in caſe the condition hath a continuance. 
Co. Rep. 11. b, Englefeild's caſe: Sir Francis Eugle- 
feila conveyed his lands to the uſe of himſelf for life, the 
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Ec. with a proviſo, that in as much as he might turn pro- 
and therefore for a bridle to him, if Sir Francis 
—_ _ . any other during his life, ſhould deliver 
or offer to his nephew a of gold to the intent to 
— — — Sir 
Francis is attaint of treaſon; it was ruled, that the 
in the life-time of Sir Francis may by commiſſion, Sc. 
tender the ring and make void the uſes, for it was not 
nn annexed to him, but might be performed by 
ucen 3 
Thi yy Tyr 335 & 34 Eliz. but it was not 
thought ſafe to rel judgment; but 35 Eliz. 


cap. 5. there was a — act ho parliament reciting the 


attainder and the conveyance with the proviſo: * And it 
js declared and enacted, that the attainder be confirm- 
* ed, and that the queen was ully entitled to take 
benefit and advantage of that proviſo in the ſame form, 
“ as Sir Francis Englefeild might have done, and that 


* the ſaid proviſo or condition was well performed by 


the queen's commiſſion :** But ſuppoſe Sir Francis had 
died — the queen had made the tender, then the con- 
dition, which was only limited to him during his life, had 
been determined, and the queen could not have tendered, 
for the attainder could not lengthen the condition longer 


than the firſt limitation; but on the other ſide, if the 


condition be appropriated and applied to the perſon of 
the party attaint, chen ſuch condition is not given to the 
crown. 


The duke of NorfolFs caſe 11 x Blix (d) cited in Engle- 


feild's caſe to be adju agreed by the court: 
the duke conveyed lan — corded that if he ſhall 
be minded to revoke, and 8 7 mind in writ- 
ing under his proper oferibed by three 


witneſſes, that then 2 uſes — be revoked; it was 
ruled, that this condition was not given to the crown by 


his attainder, 


2 Car. 1. B. R. Sir William Shelly (e) made a feoffment 


jo the uſe of himſelf for life, the remainder ta his fr, 
Go. x 


{B) 7 Co. 13. a. Warner and Hardevin. in Latch 25, 
{} Ter this caſe by'the name of 69, 103. N Jones 134. 


ſecond, 
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rand, third, and other ſons in tail, provided, that if 
Sir William Shelly at any time during his life give or de- 


liver, or lawfully tender to the feo or any of them, 
their. heirs or aſſigns, a gold ring, or a pair of gloves of 
the price of twelve-pence, ipſo Willielmo tunc declarante & 


29 erpreſſante, that the tender was to the intent to avoid the 


deed, that then it ſnould be void, and the feoffees ſnould 
ſtand ſeiſed to the uſe of Sir William and his heirs; and 


it was adjudged in the common pleas, that this condition 


was ſo perſonal, that it was not given to the king, but 
upon a writ of error in B. R. the court was divided; 
Whitlock and Jones, that it was given, Croke and Dod- 
deridge, that it was not given to the king, & fic ſtetit. 
In the caſe of M beeler and Smith (d), Simon Mayne be- 
ing . of the rectory of Haddenbam for ſixty years, 
in 164g. aſſigned it over to truſtees in truſt for himſelf 
for life, and afterwards to divers other truſts for pay- 
ment of debts and other things, provided nevertheleſs 
and upon condition, that if the ſaid Simon Mayne ſhall at 
the time of his deceaſe have iſſue of his body, that then 
and from thenceforth the truſtees ſhall ſtand poſſeſſed for 


ſuch perſon and perſons, and ſuch eſtate and eſtates, as 


Simon Mayne by his laſt will and teſtament ſhall limit and 
appoint, and rh want of ſuch limitation and appoint- 
ment, in truſt for ſuch after-born child; provided alſo, 
that if the ſaid Simon Mayne ſhall hereafter during his life 


be minded to make void theſe preſent indentures, or any 


uſe or truſt therein, or to limit new uſes, and the ſame 
his mind ſhall declare or ſignify under bis hand and ſeal in 
the preſence of two witneſſes, then the uſes ſhall ceaſe, 


and then the truſtees ſhall ſtand poſſeſſed to ſuch uſes, as 


he by ſuch deed or writing, or by his laſt will and teſta- 
ment in writing ſhall 'limit and appoint. Simon 

was guilty of the execrable murder of the king, had iſſue 
a ſon, was attainted, and died without making any ſuch 
will or revocation or declaration, and by act of parlia- 
ment all the eſtates, which he had or any 1n truſt for him, 
and all rights, conditions, Sc. were veſted in the crown, 
who granted this rectory to the duke of York; and by 


(4) see this caſe reported 3 Kb. 5644 6084 6444 763, 773. 1 ag. 
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him the ſame was granted to Sir William Smyth : it was | 


adjudged in the common pleas, and upon a writ of error 
affirmed in the king's bench, P. 23 Car. 2. that Sir Mil- 
lam Smyth had no title to this rectory : 1, That this was a 
rſonal condition and not given to the king, under 

s band and under bis proper band, being all one in ſenſe 
and appropriate to his perſon. 2. That, if it were given, 
yet the ſame expiring by the death of Mayne could not be 


performed after his death by the king. 3. Admitting it 


might, yet nothing but the condition was in the king, 
and not the rectory itſelf, till the condition performed. 
4. That conſequently the rectory paſſed not to the duke 
of York, becauſe the condition was not performed. 
5. Neither the performance of the condition nor the be- 
nefit thereof paſſed to the duke by the general grant of 
the rectory, but it muſt have been ſpecially granted, or 


- otherwiſe nothing paſſed. 6. That here was no eſtate in 
truſt for Simon Mayne longer than during his life, becauſe 


the whole reſidue of the truſt was out of him, and was 
not reducible back to him, but by a ſtrict performance of 
the condition or power, which was ſtrictly tied to the per- 
ſon of Simon Mayne, and determined by his death, and 
therefore not given to the crown; but if it had been gi- 
ven to the crown, and might by the crown be transferred 
to the patentee, yet it ſeems the parentee could not 
transfer or aſſign that condition over to another; but 
this laſt queſtion was not moved, as I remember, for the 
reſolution of the former points made an end of the caſe. 

5. At common law the king by attainder of treaſon 
was not entitled to uſes or truſts belonging to the party 
attaint: thus it is recited to be the law by the ſtatute of 
27 H. 8. cap. 10. and was one of the reaſons of the mak- 
ing of that ſtatute for transferring of uſes into poſſeſſion 
and hence it was, that in ſome general acts touching trea- 
ſon, as that of 21 K. 2. cap. 3. and in moſt particular 
acts of attainder, that were made after that time, there 
was ſpecial proviſion made, that the parties attaint ſhould 
forfeit all . lands, whereof they or any other to their 
uſe were ſeized, and in moſt of thoſe acts proviſion was 
alſo made to ſave from forfeiture ſuch lands, whereof the 
perſons attaint were ſeized to the uſe of any other, as _ 
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be ſeen in the acts of attainder + vide Rot. Parl. 1 E. 4. 
u. 18. 3 E. 4. u. 28, Sc. wh eg 
And yet, altho the ſtatute of 27 H. 8. cap. 10. had exe- 
cuted uſes into poſſeſſion, ſo that after that ſtatute all 
uſes were-drowned in the land, yet there have ſucceeded 

certain equitable intereſts called truſts, which differ not 
in ſubſtance from uſes ; nay, by the very ſtatute of 27 H. 8. 
cap. 10. they come under the ſame name, viz. uſes or truſts. 
And by the ſtatute of 33 H. 8. cap. 20. there is a 4 
cial clauſe, that the perſon attainted ſhall forfeit all uſes, 
c. and the ſaving is to all perſons other than the perſon 
 - attainted, and his heirs, and all perſons claiming to the 
uſe of them or any of them. r 
And what other uſes there could be at the making of 
- the ſtatute of 33 H. 8. but only truſts, ſuch as are now 
in practice and retained in chancery, I know not, and yet 
ſuch hath been the opinion of men, or rather their neceſ- 
in reſpe& of frequent emergencies in eſtates and 
their diſpoſitions thereof, that theſe truſts ſince the ſtatute 
have not only been kept from being executed by the ſtatute 
of 27 H. 8. but have been held and uſed quite as other 
things different from uſes, and from all thoſe burdens, 
with which uſes were incumbred by ſeveral acts of parlia- 
ment made before 27 H. 8. * 
And therefore H. 35 Eliz. Croke, n. 2. B. R. Ridler 
and Punter (e), ſuch a truſt not within the ſtatute of 
3 H. 7. cap. 4. or any other ſtatute of that nature. 

M. 16 Fac. B. R. Croke, n. 23. (f) the king made a 
leaſe for years to Sir Jobn Duncombe of the proviſion of 
wines for the king, but in truſt for the earl of Somerſet, 
who was afterwards attainted of felony ; by the opinion 
of all the judges the king ſhall have this truſt, and ſo if 
a perſon outlawed have a bond made to another in truſt 
for him, it ſhall be executed by an information in the 
exchequer-chamber or chancery ; but it was agreed by 
them all, and fo reſolved in Abington's caſe, that a truſt, 
if a freehold, was not forfeited by attainder of treaſon. 


{e} Gro. Eliz. 291, . Cre. Jac. 512. Hob. 214. 
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But how this reſolution in Abington's caſe can ſtand 
with the ſtatute of 33 H. 8. I ſee not, for certainly the 
uſes there mentioned could then be no other than truſts, 
and therefore the equity or the truſt itſelf in caſes of at- 
tainder of treaſon ſeems forfeited by the ſtatute of 33 H. 8. 
upon an attainder of ceſty ge truſt of an inheritanenys the 
poſſibly the land itſelf be not in the king. 

But indeed, where the king or a common perſon i is en- 


titled to an eſchete by an attainder of felony, there, by 


the attainder of ceſy ge truſt in fee-fimple the land nor truſt 
doth not come to the king or lord by eſchete, for the 
eſchete is only ob defectum tenentis, and in this caſe the 
king or lord hach his tenant, as before, namely the feoffee 
in truſt, who is to be attendant for the ſervices to the king 
ar lord, and by the attainder of felony of the feoffee, the 


| lord ſhall have his eſchete of the lon-du ——— 


truſt ; and beſides, an attainder of felony is not within 
the ſtatute of 33 H. g. cap. 20. and ſo it was reſolved; by 
. „ 8 — 
taſe was thus (0. 

10 Martii 1 Car. x. long leaſe of the manor of Boy 


Tracy came to Sir Ralph Freeman. 


. 4 Car. 1. The fee- ſimple thereof was conveyed to Sir | 
George Sands and his heirs in truſt for Sir Ralph Freeman: 

July 1633. Sir George having iſſue two ſons, Freeman 
Sands and George Sands, Sir Ralph Freeman deviſed part of 
the manor to Freeman Sands and his heirs, and other part 
thereof to George the ſon and his heirs, and deviſed all the . 
reſt of the manor to Freeman Sands and George his bro- 
ther, and all ſuch other ſons as Sir George ſhould have by 
Fane his wife, and their heirs, and made Sir George 
Sands and Ralph Freeman executors, and appointed them 
to convey the term according to theſe truſts. 

Ralph Freeman the executor refuſed, Sir George ek 
adminiſtration alane to him and his wife cum — 
annexo. 

1635. -Freeman Sands died wichoue iſſue, George * 
his en and heir. 


1 Sid, 403. 
After⸗ 


250 


HISTORIA PLACITORUM cORON &. 
Afterwards Sir George by Jane his wife had iſſue an- 
other Freeman Sands, but no conveyance was executed of 
the term or inheritance. — Ne R . 
166g. Freeman Sands murdered his brother George, who 
dying without iſſue all that right or truſt, that was in 


George the brother, deſcended and ſurvived to Freeman. 


7 Aug. 1635. Freeman the ſon was attainted of felony, 
23 Nov. 1655. Sir George takes adminiſtration to his 
ſon George, 2. 7 : ALYG 3 $44: 
The land being held of the king, as of the manor of 
EZEaſt-Greenwich, the king's attorney preferred an infor- 
mation againſt Sir Georgs Sands in the exchequer-chamber 
to have a/ conveyance both of the term and inheritance to 
be executed by Sir George Sands unto the king, being the 
lord of whom the land was held; but it was und voce re. 
ſolved, 1. That as to the inheritance; tho there were a 
truſt for George the ſon, and that truſt deſcended unto 
Freeman the murderer, as his brother and heir, and was 
in him at the time of the death of his brother and at his 
attainder, as to the greateſt part of the lands, and as to 
the reſidue of the lands the truſt was originally for Free- 
man Sands, yet in as much as Sir George Sands continued 
ſeized of the fee- ſimple, and ſo was tenant to the king, 
tho ſubject to a truſt; yet the truſt eſcheted not to the 
crown, but Sir George held it diſcharged of the truſt. 
2. That the term for years was not extinguiſhed in law by 
the acceſſion thereof to Sir George, as executor or admini- 


ſtrator, tho Sir George had the fee- ſimple, becauſe it was 


em uutre droit, that he had the term. 3. That if the term 
for years had been a term in groſs in truſt for the party 


attaint, then by the attainder of felony the king had been 


entitled thereunto, not in point of eſchete, but by his 
pre ive, having bona & catalla felonum. 4. But this 
term being to attend the inheritance the truſt thereof was 
not like the truſt of a chattle in groſs, but was to wait 
upon the inheritance (and otherwiſe it had been impoſſi- 
ble for the greateſt part to have deſcended from George 


Sands to his brother Freeman Sands, unleſs it waited upon 


upon the truſt of the inheritance) therefore the inheritance 
remaining in Sir George now diſcharged of the ä 
8 : 
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the attainder of Freeman Sands the truſt of the term ſhall 
alſo remain in him, for it is a kind of incident or Pure 
tenant to the inheritance. 

And in this caſe the caſe of Sir Walter Raleigh was 
cited, which was Mich. 7 Fac. in Camera Scaccarii. Sir 
Walter Raleigh being pole of a long term for 
of the manor of Sberburn, intending to obtain the inhe- 
ritance aſſigned this term to his ſon an infant upon pre- 
tenſe for a truſt for his ſon, but "ally in truſt for 
himſelf, _ | 

Sir Walter Rateigh then purchaſed the inheritance and 
made a ſettlement upon his ſon, but the ſame was defec- 
oo Dep the fee-ſimple remained in Sir Waller. 

ac. Sir Walter was attainted of treaſon, and after- 

s the king granted all the goods and chattles real and 
— of Sir Walter to Shelbury and n in n for 
Sir Walter's wife and children. - 

Sir Wulter Raleigh was executed, and . an her. 
mation in the exchequer, M. 7 Fac. it is declared and de- 
creed, that the leaſe was in for Sir Walter, and there- 
fore forfeited by his attainder, as well as if it had conti- 
nued in him, and that it ſhould be cancelled, and not in- 
cumber the reverſion in fee-ſimple. 

So that according to this reſolution this truſt for Sir 
Walter was not a chattle, for then it had paſſed to Shel- 
bury and Smith; but it was a kind of appurtenant to the 
inheritance, and together with it was forfeited by the at- 
tainder, the conveyance of the inheritance being defective, 
and 1 at this day it is held by thoſe that de- 
rived under the patent of king James. 

6. At common law the Lins by attainder of treaſon was 
not entitled to any chattles, that the party had en autre 
droit, as executor, or adminiſtrator, or in right of a cor- 

ration aggregate. 

* It the huſband poſſeſſed of a term in right of his 
wife forfeits it by attainder of treaſon, felony, or out- 


lawry ; but as to lands of inheritance, if the huſband be 


ſeized in right of his wife, and is attainted of treaſon, the 

king hath the freehold during the coverture; and ſo if 

tenant 2 life be attainted of treaſon, the king _ Gare 
rec 


- 
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freehold during the life of the party attainted; and ſo he 
had befote the ſtatute of 26 H. ene u. 


My . N © 


nant in tail. 


- Touching forfeitures for treaſon by. a corporation ſole, 
or aggregate, ſomewhat is obſervable. 

At common law and ſtill to this day in the i" of a 
corporation aggregate, as dean and chapter, mayor and 
commonalty, where the 5 are in . 1 = 
aggregate corporation, no was or is forfeited by 
attainder of the head of the I, as thy dean, 


mayor, SG. 


At common law a ſole corporation, as an * biſhop, 
dean, prebendary, parſon, vicar, by attainder of treaſon 
forfeited to the king the profits of their abbey, biſhop- 
rick, prebend, during their incumbency; but their 
ſucceſſors were nor bound — — One for tho the 

rofits as they aroſe belo to their perſons, yet the 
inberiance was in.cight) of their church, and fo nor for- 
elt ws 

But by Le ral. words of the ſtatutes of f and 
33H. 8. and y. the,excluſive ſaving. of the rights of 
others, other. — the ſucreſſars of the perſons attaint, theſe 
ſole corporations forfeited the inheritance, and their ſuc- 
ceſſors were bound ern attainder; for it is apparent 
that H. 8. had not only in proſpect the diſſolution of mo- 
naſteries, but had a. reſolution. to curb the clergy, who 
were too obſequious to the pope and his power. 

And therefore there were ſeveral attainders of abbots 
of high treaſon, whereupon the king ſeized their poſſeſ- 
ſions, as diſſolved thereby, as appears by the ſtatutes of 
27 H. 8. cap. 28. and 31 H. 8. cap. 13. touching mo- 
naſteries, tho the king reſted not barely upon ſuch at- 
tainders; but by the ſtatutes of 27 and 31 H. 8. their 
poſſeſſions are ſettled in the crown by ne and with 
this agrees the book of Dy. 289. 

And therefore we may A ce in the ſtatute of 1 Mar. 
eV. 2. cap. 16. for the attainder of the archbiſhop of Can- 
terbury a cautious proviſo: was added, that it ſhould not 
prejudice his ſucceſſors touching the poſſeſſions of his ſee ; 
this was to avoid the — that otherwiſe might have 
— fpon the words of che forfeitures thereby 
en 


But 
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But now by the act of 5 & 6 Ed. 6. cap. 11. this mat- 
ter ſeems to be ſettled; for whereas by the ſtatute of 
26 H. 8. cap. 12. a perſon attaint of treaſon is to forfeit 
all the lands, which he had by any right, title, or means, 
ſaving the right of others, other than the heirs and fuc- 
ceſſors of the perſon attaint, which confiſcated the inhe- 
ritance of ſole corporations attaint of treaſon, the ſtatute 
of g & 6 E. 6. cap. 11. enacts ſpecially, that perſons at- 
taint of treaſon ſhall forfeit the lands, which they have 
of any ſtate of inheritance in their own right, and ſaves 
the right of all perſons, other than the perſons attaint 
and-tbeir heirs, which reſtores and preſerves the right of 
ſucceſſors, as it was at common law, | 


7: By the common law all hereditaments, whether lying 


in tenure or not, as rents, advowſons, commons, coro- 


dies certain, are forfeited to the king by attainder of trea- 
ſon ; but ſuch inheritances, - as lie purely in privity, ap- 
propriate to the perſon, are not forteited neither at com- 
mon law, nor by any ſpecial ſtatute, as a founderſhip, 
or corody uncertain. ' | 

8. At the common law by attainder of felony or trea- 
ſon of the huſband the wife loſt her dower : by the ſtatute 
of 1 E. 6. cap. 12. no attainder of treaſon or felony ex- 
cludes her dower ; but by the ſtatute of 5 & 6 E. 6. c. 11. 
the huſband- attaint of treaſon the wife ſhall loſe her 
dower ; and ſo it ſtands at this day, except in treaſons 
enacted by particular ſtatutes, where dower 1s faved to 
the wife, notwithſtanding the attainder of her huſband of 
treaſon, as upon the ſtatute of 5 Eliz. cap. 11, for clip- 
ping money, 18 Elz. cap. 1. for peg non, 5 Eliæ. 
cap. 1. refuſing the oath of ſupremacy ſecond time, 
and ſome others. 2 | | 

And thus far concerning the things forfeited by attain- 
der of treaſon, now, | | 

II. I ſhall conſider in what kind or degree the king 
hath theſe forfeitures of lands. 50 

1. Altho theſe be called royal eſchetes, yet the bg is 
not in, purely, as by an eſchete, for he hath, thoſe for- 
feitures in jure coronæ of whomſoever the lands be imme- 
diately heſd ; yea, tho they are held immediately of the 
king, he hath them not in point of eſchete, but jure co- 
ronæ or prerogative regalis. 

Vol. I. 8 47 E. 3. 
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47 — 1 21 5. A manor is held of the king as of his 

D. and the manor eſchetes*for the felony of the 
tenant, it is now parcel of the honor, and therefore by 
the book if the king grant it out again generally, it ſhall 
be held of the honor, but if it eſchete for treaſon, it is 
no parceli of the honor, and if it be granted out generally 
it ſhall be held in capite, 6 E. 3. 32. 4. accordant adjudge : 
vide the caſe of Saffron Walden, Mort's Rep. u. 301. (i) & 
#bidem n. 405. the caſe of the borough of Southwark (k). 
2. Where land comes to the crown by attainder of trea- 
ſon all meſne tenures of common perſons are extinct; but 
if the king grants it out, he is de fure to revive the former 


tenure, for which a petition of right lies. 46 E. 3. 19. (1) 


3. H tenant in tail of the gift of the king, the reverſion 
in the king, makes a leaſe for years, and then is attainted 
of treaſon, the king ſhall avoid that leaſe, for the king is 
in of his reverſion, tho the tenant in tail have iſſue living: 
this hard caſe is ſo adjudged in Commentaries Auſtin's 
caſe (n) in fne, and yet if ſuch tenant in tail had, after 
ſuch leaſe, bargained and ſold, or levied a fine to the 
king, he ſhould be bound by ſuch leaſe as long as there is 
iſſue. H. 22 ec. B. R. Croker and Kelfy (n). 1 Rep. Al- 
ton Woods caſe (o). #3 6 | | 
III. The third thing I propounded was the conſidera. 


tion of the eſchetes in caſe of treaſon to ſuch as have 


royal franchiſes, or counties palatine, as Durham, c. 

1. At common law divers lords RY ſpecial grant or 
in right of their counties palatine royal eſchetes of the 
lands held within their franchiſes of perſons attaint of 
treaſon againſt the king, By? 
Such was the royal franchiſe of the manor of Wreck in 
Jobn Darcy's caſe, 6 E. 3. 31. 6. "AIR 


It appears in the parliament-roll 9 E. 2. mn. 8. that the 


biſhop of Durham claimed among divers franchiſes be- 
tween the waters of Tyne and Teſs, and Norbamſbire and 


Bedlingtonſbire in the county Northumberland, the forfei- 


i Mo. 159. | u Plould. 560. a. | 
{k) Mo: 257. {n) Cro. Fac. 688. 1 R. 4. 843. 


ure it, this ſhould be H. (/ « Co. 40. l. 


46 F. 3. Petition 19. 
Frans tures 


of Durbam had t 
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tures of war, namely the lands of thoſe, who held lands 
e that precinct, who adhered to the enemies of the 


B- | 8 
And after many debates in parliament 2 E. 3. that li- 


berty was allowed him by the judgment of the king and 
his council in parliament. 

Clanſ. 1 E. 3. part 1. m. 10. and p. 2. m. 20. the prece- 
dents of the allowance of that liberty being produced, 
viz. that Anthony biſhop of Dirham had the forfeiture of 
Caſtrum Bernardi by the forfeiture of Fohn de Baliol, the 
manors of Hert and Hertnefs by the forfeiture of Robert 
Bruce, the manor of Gretbum, that was Peter of Mont- 
fort's; and, upon the conſideration of the ſeveral plead- 
ings in thoſe caſes; concordatum eft per nos & totum conci- 
lium noſtrum in ultimo parliamento, quod epiſcopus habeat 


ſuam libertatem de hujuſmodi forisfatturis juxta tenorem & 


_ carte proavut , ideo vobis mandamus, (viz. 
the cuſtos of theſe lands) quod de terris & tehementis - ira 
libertatem epiſcopatils prediftt, & in predifiis locis de Nor- 
hamſhire & Bedlingtonſhire in manu noſtra & in cuſtodid 


 noſtrd per forisfacturam guerre exiſtentibus manum noftram 


amoventes vos ulterius de eiſdem non intromittatis, and the 
like particularly after Clauſ. 1 E. 3. part 2. n. 20. an 
amoveas manus for all the lands of Guido de Beilo Campo 


Comes Warwick, qui de rege tenuit in capite infra liberta- 
tem epiſcopatils Dunelmenſis, and likewife for the manors 


of Gainsford, Hert, and Hertneſs in the hands of Roger 
de Clifford ſeiſed for the forfeiture of war of Fabn de Ba- 
liol and Robert Bruce; only the patentees not to be put 
out without an anſwer. *' | * 
So that it is apparent, that at common law the biſhop 
he royal forfeitures of war (which was 
treaſon) for ſuch lands as were within his liberty, tho 
— were formerly held of the king immediately in capite, 
if they lay within the preeinct of his county palatine; and 
tho by the ſtatute of 7 E. 6. the ſaid biſhoprick was diſ- 
ſolved, yet by the ſtatute of x Mar. Parl. 2. cap. 3. that 
act is repealed and the biſhoprick with its franchiſes re- 
vived, . 
2. Yet farther, tho this act of 25 E. 3. declares, that 


all ſuch forfeitures belong to the king, - this act did 


not defogate from the 3 of the biſhop of Durbam 
| 2 or 
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or 1 that had, that royal liberty of forfeitures for 


ttrenaſon, becauſe it was in effect, but a declaration of the 


common law, or at leaſt an aſcertai of it without 
18 of — — 
Fin charter, or by reaſon of their _ 
cine releripin.; and this is 
0 $'4 Cal of the biſhop of Dur. * al th 
y. 288. and: accordingly Rot. Parl. 1 E. 4. u. 20. & ſe- 


4 kla, where by act of parliament a great many no- 


e t. were gf the party of H. 6. were he 
wing of — . 


7 ing of , cromn attainted and 
ont 


ited to the King and ſuch as were within the county 
atine.of Lanner annexed to the duchy of Lancaſter, 


A the reſt Jodged in the crown, yet there is a, ſpecial 


799 LH exception of the — within the biſhop- 
of Dur bam, viz. be the waters of Tyne. and Le, 
plates called ee and Bedlingtenſbire 
the. county. of Northumberland, in which —— ra 
la e Gn «4 | 

whereol is no memory, have t 
Forfeiture * 


L. 


et in as much as in He or og hon 9 a] 


; od of others, the forfeitures for all treaſons, that 


were within the ſtatute 25 E. 3. and conſequentiy vere 
treaſons at common law, by tenant in fee-ſimpe, are ſav- 


end to the biſhop of Durbam, and thoſe that have ſuch 
| 155 franchiſes of forfeiture of treaſons; for theſe ſtand 


as they did before, by the opinion of five judges againſt 


; four. P.12 "Ele. 2; 9 89. in the biſhop of Burbam s caſe. 


4. But as to the orfeiture for new treaſons enacted by 
any of thoſe ſtatutes the. ay of franchiſes. ſhall not 
have their franchiſe; this by all: but thoſe 
new treaſons that were ene in the time of H. 8. or 


Is — Ba mransTs 26 (ap. 5 
8 * 


44 
ew, 
* 
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5; But as to treaſons, that ſtood by the ſtature of 


. 25 Z. 3. and therefore not repealed by 1 Mar. c 


1. 

as to the forfeitures of tenants in tail, or of lands in * 
right of churches or monaſteries, the perſon that hath Jura 
regalia ſhall not have them, becauſe the king before the 
of 26 H. 8. was not entitled to the forfeitures of thoſe 
eſtates; and the ſtatute of 26 H. 8. ſtands u FO 
to the forfeitures for treaſons within the ſtatute of 25 E. 3. 
theſe e nd eg reſolved in that cafe of 12 Eltz. > 
And t ore 


it is obſervable, that in the ſtatutes of 
5 Eliz. c. 11. whereby clipping is mage treaſon, tho the 


forfeiture of lands is only during the offender's life, and 
no corruption of blood, nor loſs of dower, yet there are 
| —.— proviſo's, that all perſons, which have any law- 
ful 


grant to hold and enjoy the forfeitüres öf lands, te- 
nements, or chattles of offenders, and men at- 
taint of high treaſon within any manor, lordſhip, town, 
pariſh, hundred, or other rd within the realm of 
a may at all times have like 

liberty to take, ſeize, and enjoy all ſuch forfeitures of 
lands, tenements, goods, and N ſhall come ar 
grow within their liberties by force of the attainder of 
any perſon upon any offenſe made treaſon by this act, as 
they might have done by virtue of any grant to them 


heretofore made. 5 | 


I do not find the like clauſe to my remembrance in any” . 
other afts of new treaſon either in that of 1 Mar. 1/4 - 8 
cap. 6. for counterfeiting the privy ſignet or ſign manu 

or in that of 1 & 2 Ph! Mar. cap. 11. for "importin 
foreign counterfeit coin made current by proclamatio 
or in that of 18 Eliz. cap. 1. cn waſhing of oo 
nor in any of thoſe temporary acts m 1 t 

of the queen's'perſon, Ec. ſo that upon the reaſon of 


the "reſolution ' of 12 Exz. the patentees of goods or 


lands of traitors by 5 granted before thoſe acts, 
and particularly the biſnop 'of Derban, whole claim 
is by preſcription, cannot have the goods or lands of 
perſons artainted for thoſe new treaſons ; vide 13 Eliz, 
cap. 16. a ſpecial e in the act of attainder of the 
en ne * Ty 3 Tot Of NIRO OE 


* 
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E i. - HISTORIA PLACITORUM. CORON®. 

_— _ nba; Faſwerland and others. for the rebellion in the 

15, that the queen ſhall have and hold againſt the 

jſbop of Durbam and his ſucceſſors the lands, tenements, 

3 and chattles of the perſons attainted within the 

| Sb: palin and Cenoli © of the ſaid biſhop. | | | 

38 +: Nay, I cannot Er how the biſhop of Durban enn either | 

N b his antient charters or preſcription claim the goods or 
« 
: 


lands of perſons attaint for bringing in counterfeit coin 
Ceontrary do the ſtatute of 25 E. 3. for it ſeems that tha 
was not treaſon at common law, as may reaſonably ap- | 

wy v7, what has been _ aid that W 8 
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cee e of rreaſons by lon * % 
©: Ireaſons that were enated. or declared by 9 be- 
e 3 ond the 1 Mar. 


A 8 ger * 
it ſreaſon in the next place, in; 
tend to ele * whole e of high treaſon and 
-  miſpriſipn of treaſon, before I deſcend to crimes of an in - 
ferior nature, I ſhall proceed to a full conſideration of the 
| whole matter ach relating to high treaſon, -and ſo — 
the ſame is not common to other capital offenſes: the 
te _ therefore: proceeds, And becauſe many other 
like. caſes of treaſon may happen, in time to. come, 
* .which-a'man cannot think nor declare at this preſent 
* time, it is accorded, that if any r caſe ſuppoſed 
. treaſon, which is not above {| doth happen be · 
© fote any juſtice, the juſtice all tarry without aft 
1 90 judgment of N ä 
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HISTORIA PLACITORUM CORONA: 


«whether it ought to be j treaſon or oth 


and if per caſe any man of this realm ride armed co- 
« vertly ar ſecretly, with men of arms againſt any other 


4 to ſlay him or rob him, or take him or detain him, tilt 


« he hath made fine or ranſom to have his deliverance, 
it is not the mind of the king or his council, that in 
« {uch caſe it ſhall be judged treaſon, but ſhall be judg- 


ed felony. or treſpaſs according to the law of the land 
of old time uſed, and according as the caſe requireth, 


„ Fe.“ A 4 
This clauſe conſiſts of two parts, the former, how 
treaſons not ſpecially declared by this ſtatute ſhall for the 


future be ſettled. 2. It declareth, that a particular of- 


fenſe therein: mentioned, that was in truth formerly held 

to be treaſon; ſhall pot for the future be taken to be ſo, 
As to the former of theſe clauſes touching the declar- 

ing of treaſons not declared by this act, I ſhall purſue 


the hiſtory thereof at large in what follows, only at pre- 


ſent I ſhall ſubjoin theſe few obſervations.” | 
K 1. e wiſdom and care of the parliament to kee 
judges within the bounds and expreſs limits of this + 


and not to ſuffer them to run out upon their own opinions 
into conſtructive treaſons, tho in caſes; that ſeem to have 


a parity of reaſon (like caſes of treaſon) but reſerves-them 


to the deciſion of parliament : this is a great ſecurity; as 


well as direction, to Judges, and a great ſafeguard even 
to this ſacred act itſelf, r 
And therefore, as before I obſerved in the chapter of 
levying of war, this clauſe of the ſtatute leaves a weighty 
memento for judges to be careful, that they be not over 


haſty in letting in conſtructive or interpretative treaſons, 


not within the letter of the law, at leaſt in ſuch new caſes, 


as have not been formerly expreſsly feſolved and ſettled 


by more than one precedent. 


2. That the authoritative deciſion of theſe caſus omiſh is 


reſerved to the king and his parliament, uiz. the king and 
both his houſes of parliament, and the moſt regular and 


ordinary way is to do it by a bill declaratively ; and there- 


fore altho we meet with ſome declarations by the lords 


S 4 houſe | 
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HISTORIA) Lacrrenun CORONE; = 
bouſe-alone in ſome particular caſes, as in that of the 
garl of  Nartbuwbterland; meg M. 4. and that of Talbot 


17 K. 2. cho they be decifions and judgments of great 

Weight, yet they are not authoritative declarations to 

Fe 2g 5 ente the King: and 

es 

As to the latter of theſe, it has been formerly diſcuſſed 
in the ſecond chapter 8 

This, at common law, e 

reaſon of the adding thereof in this place was, 

in effekt, to reverſe the judgment given in B. R. P. 

EF 3. Rat. 23. in Sir Fobn Gorbegge's caſe (a); and 

touching this matter of riding e Ge. vide 2 


icta u cap. 55. I 
pt + 222 . che parliamen 


roll of 26 E. g. 8 u. 2 1 


tze late ſtatutes (covertly or ſecretly) the parliament- roll is 


| ebjuach arme deſcovert ou ſecretment, according An 
old vritten manuſcript ſtatutes: are written thus, vac 


arme deſcovert on en privy en le realm, &c. which miſprint- 


2000 hath EE ſome miſtakes in judgments: given 
' high, treaſon, as if to ride privily and covertly upon 
—— attempt were not treaſon; but to (de lf dil- 


apenly,. were treaſon, when in truth neither in 


—— x inn neither at this day nor 
at common it upon a particular or pri- 
vote quarrel; as in the cafe. af 20 E. 1. between the earls 


of Glouceſter and Here mn r 


- it were more guerrino 

W ee CE 8 Woch. 
ing the Grit matter, namel by the 
ſtatute of. 26 E. g. we ſhall find, that. between bat ſta- 
- fate and 1 Aar. there were treaſons enacted or declared 
„ ſimph dec creaſe ſo-many 
1. Such as were ſimply arative ons, or 
expoſciens of the. Karute of 25 E. 3. 8 

2. There were new treaſons, that were amply enacted, 
and not declared only, that were . 
ere e . 1 Marie. g 


(. ni aniza p to. Tor” | (6) ue 1: Il. plac, 9 77 
5 5 There 


= 
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| eee 


felony have this w 
within the ſtatute f2;'E. 3. 


queen's death, and the overt-a& was by making a vrit- 
ing declaring convenient landing places for the Span 
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HISTORIA PLACITORUM CORONE. | 
3. There were new treaſons, that ſeem only 


temporary | 
— — of choſe K in Whole time 
| b. gs they 
more 3 — deelarations or rather expoſitions of the 
ſtatute of 25 E. 3: wineh'yee ſtund repeated by"the furuee 


of T. Mar. 
And here I muſt antik the reader to take tics of 
theſe cautions, a 
1. ——— hereafter mentioned ſtatutes are man 
of divers clauſes,” that he rely not b 
the thereof here given, becauſe bly - 
may be miſtakes or omiffions in thoſe 
5 in the books at large. 
'2. That tho it be a fair topical argument, 


that when offenſes are made trzafons new and tempo. 
| e OT Horne within the ſtatute of 


25 were, needed not to have been 
1 22 bags boom as introductive 


of new 2 in ſuch a; yet that doth not hold uni- 


verſally true, for ſome are enacted to be treaſon 
by new, yea and e CNS 
by the ſtatute of 25 in the ſequel. 
a — a Brinn Ph. 


ee 
1 E. 6. cap. 12. De 7 fo 
. 1 rea 


And hence it was, that whereas by the ftatute of 
13 Ekz. cap. 1.c women once ueen's death and declar- 

the ſame by wth printing is enadted to be tres | 
ſon during the we Morin, oh but the delinquent is by that 
ſtatute to be charged therewith a b e or 
Throckmorton was generally indicted for com the 


forces, and the gaming n gentlemen in 
yriting, who would be aſſiſtant to that deſign, and com- 
municating it to the Spaniſb embaſfador, and Throck- 
morton excepted to the proceeding, becauſe not within 

W W that ex · 


EY the like was done u 
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HISTORIA PLACITORUM OO 
ow was. over-ruled,' becauſe it was à charge of trea- 


- ſon and an oyert-at within the ſtatute of 25 E. 3. which 
hath-no ſuch feſtriction, and thereupon. he was convict 


and executed. pe th like exceprcn 1867.5. 298. and 


in the caſe of 
te carl of 3: 906d. vide Cam, Annals n. 
0589. . 426. 


be where an a6 of parliament made for the fafery 
| e or queen's perſon o 7 Wea any 


offenſe to felooy only, or a 


- able by fine and impriſonment, without that — _ 


ſin by that 


above-mentioned, -it is a great evidence and . 


that the ſame was not treaſon before, and a + jodgreat 

L in point, for it can never be thought, - 
ee would in ſuch caſes abate the extent of 

8 3 eee eee eee which was trea- 


I-ſhall-as near as I can purſue the order above-men- 


| fioned, but ſome intermixtures there will neceſſarily. be 


of the many particular treaſons enacted. by ſome ſta- 


tutes, ſome of which were within e 3. 


and I hall follow thoſe in every ſueceeding king's reign. 


In the time of king Edward III. I ib yh oy 


of treaſon after the ſtatute of 25 E. 


Only I find ſomewhat like it in e attainder of Thorp 
chief j uſtice of the king's bench for. bribery (c) and other 


offenſes, who was thereupon e ta death, before 
. ſpecial commiſſioners (4) aſſigned icandum ſecundum 
voluntatem regis, in reſpect of the oath he had made to 
the king and broken, whereby he had bound himſelf to 


8 e eee it is true he 


ment held Wedne 


had judgment, but there was no-execution ; this judg- 
ment and the whole proceeding is entered in patent-roll 


of 24 E. 2e £4 2 afterwards remov- 


ed into the lords the parliament held in odtabit 


purijſicationis 25 E. which ww 2.200 before the parlia- 
fey in the fel of St. Hillary 25 E. 3. 


wherein the dechurtion of ee 


* {c) How julice of affize in com? e. 
Lincoln and took bribes of ſeveral / carts of ui, Wars 


an Tonnage upon an indict- * c. 
» 7 , | in 
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HTISTORTA PLACITORUM CORON#; 
in that parliament of o#abis purificationis, u. 10. the judg · 
ment was -affirmed. good,” de pris: ge ſe obligea meſine par 
les eu @ tiel penance, fil fait al encountre, & con- 
1 avoit receive douns countre' ſon dit ſerement: 
=: this caution: for the future to prevent ſuch an 
arbitrary-coufſe-of-proceeding, & ſur ceo y fuit accord par 
les grants de meſme le pariement, qe fi nul tiel caſe aueigne | 
Aeſore en avant de nul ſiel, que naſtre ſeigneur le e 
devers lui des grants, ge lui plerra, & par lour bone 
fact autre ce ge pleſe 4 ſa royal ſeignory (c); but this _— 
not to our purpoſe concerning treaſon, '' 
As to the time of R. 2. it was a fruitful time bende 
claring and enhanſing of treaſon in parliament. Not. Parl. 
3 R. 2. 1. 18. pars 1. the caſe of Jean Imperiall () who 
was ſent as agent from the duke and commonalty of Genoa, 
and coming hither by the: king's ſafe-condutt was mur- 
dered ; the inquiſition before the coroner: was brought 
into parliament, and in purſuance of this clauſe of 25 E. 3. 
it was declared by the Ki lords, and commons, to be 


This declaration being by the king and boch houſes of 
parliament / was a good declaration purſuant to the act 
of 25 E. 3. but is not of force at this day, 1. Becauſe it 
was but a particular caſe, and extended not to any other 
caſe, as a binding law but only as à great authority. 
2. Becauſe it being not within the expreſs proviſion of 
the ſtatute of 25 E. a tents e ee 
bji-the Natures of -1 E. 6. and 1 Marie. TIE 

Kor. Parl. 1 R. 2. n. 38. the judgment Ge 
and Weſton for betraying. the king's caſtles in France men- 
tioned before cap. 15. p. 168. where Maſton had judgment 
to be drawn and hanged; this judgment was given by 
the lords at the petition of the commons in parliament, 
but makes not much in the point of declaration of trea- 
ſon, becauſe, 1. If done, as is ſuppoſed, by treachery 
and bribery, it was an adherence to the king's enemies. 
2. Being à declaration or judgment only by the lords, 
re | 


7% There is likewiſe a proviſo Lee e & hahent leges 
ded, that this ſhould not be drawn ag rat ad cyflodiendum. 
Into precedent, ed ſolummodo ver- ) Go. F. C. g. 8. wide fapra f. 83+ | 
Al ebe, qui prediltum ſacramentum i 
| x 


„ HISTORIA PLACITORUM CORONE: 
ie not ſuch a declaration df treaſon, r 
8 eee eee 

= — 11 K. 2. pars 2. der totum, 


parliament by tp 7 eee 
the archbiſhop of York, duke of Ireland, ae 7 Uſe, 
Bleke,: Holt, and others containing divers Articles, which 
ſurely. were not treaſon within the ftatute of 25 E. 3. yet 


judgment of high rreaſon Gen el hem bythe ot 

in parliament (7). 

Altho che king did in ſome kind outwardly agree to 
theſe judgments, wee eee 

Rot. Parl. I Rt. 2 n. 50. public thanks 
given to the king by the lords and dad in Pane pr 


Lament, de ceo, gil laur avait fait ue juſtice, 
was nq declaration of parliament cee pure 
the ſtatute of 25 E. 3. crane the king — 


did not conſent per modum —— for the judg- 


8 lords. . Becauſe it was but a parti- 
dee es e lieg eee eee 
e SS 
ament of 11 K. a. was 
R 
1 4. dn of 11 K. a. enacted to be hol 
„„ . effec®-of the fame by: the fs 
tutes of 1 NM. 4. cap. ee ee 
cute of 11 R. 2. and make 8 which wert 
ebnen ee any other value than 


mtian by parliament, that theſe which the lords adjudged 
woeaſons in 11 K. a. were or ought to be ſo held; and if 


OP | gay ſuch canſtruftipn mig ht be made upon the confirma- 


5 FFF by the 
ſtatute of 1 HH. 4. cap. 10. in the fame ment; and 
_ If not, — 9 — 


yet 
2 the force of thoſe e as mall be 9 k 


| fe hee na. 1. Wa} Bid px 15. 
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were, and conſequent] ee 


4 
f 
e 
1 
; 
4 
1 
1 
t 
} 
t 
A 
1 
P 
0 
2 
o 


. „ Ez EOEEERS Ch. A 


„ 
= 
5 
Al 
© 
N 
— 
1 
f 
5 
e 
d 
a 


. 


' gents lr ver armies & arr. 


HMSTORIA PLACITORUM CORONA: 
Not. Parl. 17 R. 2. u. 20. Talbet's caſe; in conſpiring 
the deſtruction of the dukes of Aguitain and Glouceſter the 
king's uncles, and other great men, Es ſur ce firent divers 
a faire guerre en aſſembles & 
congregations in tres & horrible\numbre : was de- 
clared treaſon by the lords in parliament, and a procla- 
mation iſſued to render himſelf, or otherwiſe to be attaint- 
ed of treaſon: how far this was treaſon or not within the 
ſtatute of 25 E. 3. hath been before conſidered, but cer 
tainly, if it were no treaſon declared by the particular 
ä of 23 E. 3. it is no ſuch authoritative-declara- 
tion of treaſon in partiament, as this act requires in trea- 
ſons not declared; and if it were ſuch an authoritative 
declaration, it binds not now as ſuch, bocauſe all treaſons 
are reduced to thoſe expreſſed in the ſtatute of 25 E. 3. 
dy the ſtatutes of 1 H. A. cap. 10. 1 E. 6. gap. 12.01 Mur. 

I. and treaſons declared, as well as new treaſons en- 

. 5 

declaration of 25 E. 3. extends. | 
Not. Pari. 21 R. 2. —— We 251 . cap. 
2, 3 1, 12. ſome new ſtatutes of treaſon were enacted, 
others were declared; by cap. 2. it is enacted, that the 
procurers of any new commiſſion like that, (for the ob- 
raining of which the arehbiſhop of Canterbury, &c. were 
in that parliament attainted) being convict in parliament 
ſnould be guilty of high treaſon: again, cap. 3. If any 
be convict in parliament of the co compaſing of be | 
death, or to depoſe him, or to his homage to 
him, or of raiſing war againſt the king; 6 dn 4. The 
procurers or counſellors to repeal the judgments given j in 
that: parliament, if convict in parliament, are guilty of 
high treaſon: other treaſons were declared, as 

thoſe! nine rank anſwers to the king's queſtions, whi 
are all recited and affirmed, and 1 


ficient by the 1ath chapter of that parliament; 


points were judged, as namely, that the procuring of the 
commiſſion for regulating the miſc in'government 
anno 7 R. 2. and — execution thereof by the archbiſhop 
renn e WH” er Ry 
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ſtatute of 25 E. 3 3. 


war yer: 


travagant opinions Tb) is revived and affirmed ;: and alſo 


and the reſt had the countenance of the | 
al R. a. yet they had the diſcountenance of the +parlia- 
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HISTORIA PLACITORUM CORONA 
-And'tho'it i „un that ſome of the points enacted to 
be treaſon by the 3d n 
comp . — king, — 
aſi or ut or levyi 
fe ſtatutes and ions by * 
liament of 21 R. 2. — 1 and the ſtatute 
of ag E. 3. governs the whole matter of high treaſon, 


5 erke ay of the extenſions, enactings, or de. 


clarations of Parliament of 21 R. 2. or any of the 
judges therein — viz." Beltnap, Trefilian, ' Holt, 
Hulborp, "Burgly;' Tbirlinge, Bikbill, and Clopton, for the 
parliament of 21 R. 2. is wholly repealed by 1 H. 4. cap. 
3 4. and the parliament of 1 1. R. 2. wherein Belknap 
and Trefilian were judged traitors for delivering thoſe ex- 


by the ſtatutes of 1 E. 6. and 1 Mas, the treaſons enacted 


are repealed. 142 | 
"And tho thoſe b Son han Trefilion, Thirling 
parliament of 


ment of 11 R. 2. and 1 H. 4. which the parlia- 


ment of 21 R. 2. and ſtand at this day unrepealed in 


their full ſtrength, * treaſons as were 
newly made, or newly dec by thoſe parliaments: 
tho the ſtatutes of 1 E. 6. and 1 Mar. have taken away 


thoſe treaſons, which either the ſtatute of 11 


N. a. or 
1 H. 4. had introduced more than were in the ſtatute of 
25 E. g. yet it hath not taken away the efficacy of the 


parliaments of 11 R. a. and 1 H. 4. as to their declara- 
tions, that the extrajudicial opinions of thoſe judges 


were falſe and erroneous; but in that reſpect the parlia- 


ments of 1 H. 4. and 11 R. 2. are of force, as to the 


5 damning of thoſe 1 and ann N 


— — 85 | 
I come now to the time of Henry IV. . 


i maler in amo primo in parliament iater Placita Carunæ, 


John Hall was convict before the lords in parliament of 
the murder of the duke of Gloucefter, and j t given 
by the lords per aſſent du rey, that altho it were only mur- 
2 yet he offender ſhould have the judgment of high 
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' HISTORIA PLACTTORUM CORONA 
treaſon, ' viz. to be drawn, hanged,” embowelled, his 


head "ſent to Calire, where the murder was committed, 


which was executed by the marſhal accordingly : this was 
no declaration af treaſon, but a'tranſcendent puniſhment = 


of the murder of ſo eminent a perſon. 


1 E. 4. cap. 10. It is accorded, that in no time to 


come any treaſon be Judged otherwiſe than it was or- 


« dained by the ſtatute of king Edward III.“ This at 


once ſwept away all the extravagant treaſons introqueed 


in the time of R. 2. either in over much favour of popu- 


larity, or over much flattery to prerogative, for 
ene 2 


Not. Parl. 5 H. 4. n. 15. There is declagation ea 


quittal of the earl of Northumberland from treaſon; quod 


vide antea rap. 14. p. 136. but J find no declaration nor. 
act of new treaſon, in the time of H. 4. he was as good 
as his CONS the act of 1 H. 4. cap. 10. for he con- 
a imſelf with the declaration made by 25 E. "Fre 


rented 
Ini the time of H. 94. 


By the ſtature of 2 E. 5: cap. 6. . It is ordained nd 
« declared that manſlaughter, . ſpoiling, break- _ 
&s, and v | 


ing of truce, and ſafe-conducts, oluntary receipt; 
„ 'abetment, procurement, concealing,” hiring, ſuſtaining, 


and maintaining of ſuch perſons to be done in time to 


come by any of the king's ſubjects within England, 


% Ireland,” or Wales, or upon the main ſea ſhall 7 ; 
ing's 


c ed and determined treaſon done againſt the 


* crown and dignity; and the conſervator of the truce 


« to have power by the king's commiſſion and by the 


« cotmmiſſion of the admiral to inquire thęreof: But 


this ſtatute as to treaſon is particularly repealed by the 
ſtatute of 20 H. 6. cap. 1 f. br w the general ſta- 
tutes of 1 E. 6. cap. 12. 1 Mar. cap. 1. had repealed it as 
to treaſons done upon the ſea may be a queſtion, becauſe 
it hath been ruled, that thoſe ſtatutes extend not as to 


trials of treaſon done upon the ſea by the ſtatute of 


28 H. . cup. 15. de quo infra." 


The ſtatute of 3 H. 5, cap. 6 & 5. it is true, i u de? 
clarative law, that elipping, waſhing and filing the king's - 
coin is treaſon within the ſtatute of 25 E. 3. and judges 


of aſſiſe and juſtices of peace have cogniſance 1 ; 
. „ ut 


bawels bufnt, his head cut off, and quartered, and his 


2 3 4 i «kak 
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268 HISTORIA PLACITORUM Seed 
pur cpen chis declarstiye law, is repealed by the ſtatute of 
mee icisdeglaredinthe ſtatnte af g fr 46 gg nates. 
Is d the gudgment of treaſon given in Sir Tabu Old. 
3 called cafe, Rt, Parl. 5 H. 5. Par. x. v. Pl. tho the judg- 
went de given in perliament, Jet it is banely pen che ac. 
oo count of compallingthe king's death, and of levy 
war, which was: expreſely within che ſtatute of 29 E. g. 


6. at 


and dhe lords. 


CY 


the requeſt 


5. treaſon ; Et wigne -lien & effect del 20 


| - « Jour de Oe darrein paile kanque al Prochein Parka 
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call of 


1 PLACITORUM cos 


This par r ee H. GNS 7 
e-hereupon are theſe, 1. Tat & 


Wo dn; that is a traitor; — 4 


* 


ſon at common law, and ſo continues at this day within - . 


the fturuce of 25 E. 3: 2 Co. Inftit. p. 389. and 1 H. 6: 


n — 


a reſo ED — yet it is corrected hey 


ate-of 425 F. 3. and 1 H. 4. and 

was made treaſon merely by the 
rliament; and ſtatute of 2 H. 6. was but 
expired hy the next parliament. 5. That 


the por an ier in Mpriimer's eaſe, tho an authorita- 
tive declaration, was nat at all bi 


two reaſons, 1. Becauſe it is checked ind controled as to 
any ſuch effect by the general act of parliatnent of 2 H. 6. 
which was 26 continue only to the next parliament; and 
2. Becauſe it was but à particular judgment of parlia- 


eee tat ee put out of quef 
tion by the-general act of a Nr. c4þ 1. which enervates 
the force of this 3 ae for 1 Mar. 


repeals declarmive laws of treaſons as well as enactng 


laws, and leaves the 5 


judges t judge ſtrictly according to 
the ſtatute of 25 E. 2: as 
ven in parliament. 2 Ci 


1 5 t had been 
to me, that? he 04 es 


2 H. 6. ——ů— | 
therefore, 


— of 
| any opinion on (i 

2 dd, there 7 iſo added that it ſhould 

was & 0 it 

— . — — — charged ſhould 

FFP 


(5) Cre. d Prue % n e 
e de * — — bat there were 
the ſtatute of 1 H. 

d their mary 4 that caſe, which. is of one, who 
tho as is expre brake 


ſon, knowing certain perfons 
ek ue 255 97. vis —_— | N. Wann 


of a priſon, herein trai- 


OY ne 3 den 


in other caſes for 


B it 


late act of attaindet of the 


e there, if th wartanted bx 


* * 
7 ' wy 
* 
i | . * 
— — 
1 2 


1 * 8 


msrogl⸗ PLACITORUM. con, 


ſeems a cautious but neęgdleſs proviſo, becauſe it was 2 


Pertichlar judgment, that did not eredi perſonam, and no 
e declarative law to ſerve the: ſtatute of 25 E. 3. 
or 


there may be collateral reaſons not only in poliey, 
but in juſtice ſometimes for a parliament to vary the 
niſhment af crimes, in ſubſtance the ſame, when differ. 1 
_ enced, by circumſtances, in ſeveral perſons, © : | 
Burning of houſes maliciouſſy or vick- 


8 H. G. cap. 


edly to extort ſums of money from thoſe, whom the male- 


factors ſpare, is made high treaſon with a retroſpect to the 
firſt wean of hain: reign, laving to the lords their li- 


beftigs, as in caſg of felony. 


„bebe n 
pecially provided againſt, the lords had loſt 


it not been 
their eſchetes by making it treaſon. 2. That this act, 
tho perpetual in its conſtitution, yet Was repealed by 


Mar. cap. 1. and after that repeal it remained ann 


as it was before, and ſo ne Ve ues to this day. 

U Rot, Pard. 11 H. 6, 1. 43. A petition that bu Copen, 
ter Who had committed à barbaròus murder upon his 
wife, for which he was outlawed and in priſon in the 


| _ bench, might for example'a ſake by authority of 


be judgedꝭ a traitor, and that he judges m x 


= J againlt him to be drawn and hanged, 1a 
he lobe 


rds their. eſchetes Ne Pur ceo, - 9 nl 
liberty de eint ejglis le ren ſe: aviſer. 


: eng 40 H. #4 cap. 3. The coming of people out of Wales of 


the marches of the ſame. into che eounties adjacent, and 
taking and driving away cattle, and their abettors and 
receivers knowing thereof, is made treaſon againſt the 
King, ſaving to the lords marchers, of whom the offen- 
ders, receivers, or abetters held their lands, the forfei- 
* thereof and of · their goods and chattles, hen attaint- 

ed this act was to continue for ſix years: nta, the lords 
had loft their. eſchetes and forfeiture of the offenders; goods, 


if it had not been ſpecially e for, vn made 
treaſon and a new treaſon, 


ich was not before, for the 
lords marchers had not only forfeiture of goods of felons, 
hut royal eſchetes and forfeiture of traitors goods for the 
moſt part; but that franchiſe, which was b e 
could not extend to new treaſons. 
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HISTORIA PLACITORUM!: CORON Mz: 

1 Rind we ere reliting-to;thismnarie in the, GE 
of Henry NI. 

The impeachment of the duke of Suffolk by the one 
mons for treaſons and miſdemeanors. contained many ar- 
ticles of high treaſon within the ſtatute of 25 E, g. name - 
Ys adbering' to the king's enemies; but the whole matter 

ng at laſt left e, he was declated by — 

king tex the treaſons, and for the reſt the king] b 

of compoſition ordered him to be-baniſhed for i 

49 * Not. 2 28 H. 6. n 18, 19, 20, . 
As to the reigns of Edward IV. and Richard in. the 
in thoſe great revolutions; that happened in the latter end 
of Henry VI. the beginning of Z4ward IV, the-time of 
Richard III. there are many acts of attainder of; treaſon 
of particul x that adhered to either party then 
contending for the cron, according as the ſuceſs of 
war fell to one ſide or the other, as namely Rot. Parl. 
38 H. 6. u. 1.36, c. many af the duke of York's 
party were attainted of treaſon by act of parliament, Rot. 
mo 1 E. 4. 1. 6;-15, Sc. the numerous companies of 
the party of Henry VI. were attainted by parliament; the 
like was done in the ſhort regreſs of H. 6. 11 EZ. 4. in a 
arliament held in that ſhort reſumption of the crown-by 
my VI. Again, the like was done in the 2 

of 12 E. 4. upon the regreſs and re- expulſion of 27 

Again, Rot. Parl. 1 R. 4g. divers perſons of great quality, 
that oppoſed the pretenſions of Richard III. were attaipt- 
ed by act of parliament; and the like was again done in 


the parliament of x H. 7. againſt the aſſiſtants of R. 


chard III. Every new revolution occaſioned the attaind 

by parliament of the moſt conſiderable of the adve 

— 83 all this time 1 find no general declaration 
of new treaſons by parliament, oa]. 3 


K. Feuseto the. Een , y VII. | 


In this time I find but one neẽw- e | 
ſtarute of 4 H. 7. cap. 18. whereby: the'counterteiting of 
W is ee e 


-. . . N = wm 3” - 
0 n eee . 
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B Fut this act was repealed by the ſtatute of 1 E. 6. 
2 obo and 1 Mar. cap. 1. and another act made to the 


toni, that had formerly hap 
ing the crown eſpecially to the houſes of York and Lan- 


taſler, and that every ſucceſs of any party preſently ſub- 


1 
- 


HISTORIA PEACITORUM CORONEZ; 


in x Mar. ſeff. 2. cap. 6. 
This wiſe prince ce-duly confidering "the various revolu- 
im this kingdom touch- 


ed all that op the conqueror, 8 the penalties 
N wn ior that, with 
the heir of he houſepf Fork, be had re-fonably we ſecur- 


A his poſſeſſion of che croun, yet otherwiſe his title, as 


in his own t, was not without ſome difficulties ; he 
ws a law, r eee 
| ige e ne 7. cap. 1.“ fall 
perſons, chat attend upon the king and ſovereign 
* unt lan ee e ale er 2 and 


| 1 they be, ſtand Its pro- 


* vided always, that no perſon or perſ all take any 
<< benefit or advantage by 5 20 ack ll hereafter 
decline from his or Gels ſaid alligeance.” Upon this 
act theſe things are obſervable. 

1. Fhat this act was not temporary er fon the lite of 
king Hewy VII. but was perpetual, and extended to all 
n realm, for it is for 
— _ ns or & lord of this land 


2. R 


1 4 


= a. AMC 
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umts Tronix PLACITORUM CORON®:-: 
2. It is obſervable, that this act extendeth to à king de 


fatto, tho not de jure 


for i in truth ſuch was Henry VII. 
for his wife was 


ek hire the e and his regal | 


1 F. 5. before his with his queen, tho bot 


| titles were derived to his deſcendents; viz. Henry VIII. 


and in default of iſſue, to his ſiſter, from whom our pre- 
ſent ſ is deſcended: and chis act, tho extended 
to his ſucceſſors, which were kings de jure, as well as de 
fatto, yet was made for the ſecurity of himſelf and his 


ſervants in the firſt A rag which uppeareth more fully 


12 the 

hat e ee eee 
king in his wars againſt impeachments 5 an 3 
courſe of law, and might, as to this purpoſe, exempt 
them from the of any treaſon "jor ſtatute of 
25 E. 3. as ad to the king's enemies, yet it was 2 
vain proviſion againſt future of parliament, Whoſe 
hands could not be bound by's fine BY from 
it, or taking · away the effect chereof in part or in 


It is true, ſince chat time this kingdom hath had no | 


of this nature, nor need to 


great ex of c 


pes of — the advantage of this ſtatute: it is true 


Mary begun her reign 6 7225 1553. ſhe was crown-. 
4 6 6 080k. f ſeſſion of parliament be- 


gan 5 Ockob. 1553. which was the day before her corona- 
tion, and the ſecond ſelion thereof was held E 


Upon that 6th of Fally e the day of king 24. 
s death, and re queen Mary was actually ſettled, 
the lady Jane Gray ms 3. a title for herſelf, aha conti- 


nued i in ome kind of moe until the 1ſt of Auguſt 
following, and during ep twenty-four days the ſtyles 


tion 24 O#0b. 1 Mar. 


of deeds, ſtatutes and 1 things (and poſſibly alfo pro- 


ceſſes) were made in her name, and a ſpecial act was 

made 1 Mar. ſeſſ. 2. cap. 4. to make them effe&tual, and 

to be pleadable in the ſtyle, name, and year of queen 

Mary; ſo that the lady Jane ſeemed an intruder for about 
twenty-four days; be the truth is, ſhe was not ſo much 
as an . or e pak and theſe her aſſiſtants 
SI in 


- 
* . 


was principally by an act of parliament made 


n 


of” 


. * 


* 
8 Northumberland, the ſaid lady Jane and divers others 
8 were attaimed before commiſſioners of oyer-and terminer ; 


rs Tron FLACITORUM CORONM: 
chat buſineſs; viz; the archbiſhop of Canterbury, the duke 


and thoſe attainders confirmed by parlament 1 Mar. ſeſſ. 2. 


ta. 16. and note in that act of attainder a ſpecial proviſo, 


that the poſſeſſions of the archbiſhoprick of Canterbury 
ſhould not be forfeited by that attainder or act of parlia- 
ment; poſſibly they thought that the general words of 
that act, or at leaſt the ſtatutes of 26 H. 8. and 33 H. 8. 
which gave forfeirures for treaſon againſt ſucceſſors, and 
not repealed by 1 Mar. might otherwiſe have forfeit- 


were 
ed the lands of the archbiſnoprick by the attainder of the 
une, but of this ſpr cap. 23. p. 252. 


Oe what wasthe meaning'of che riſe in that at 
5% That no perſan ſhall have the benefit of 


wh 4 5 7— Who ſhall arcline from his alligrance,“ is dark 


ubdus. 
4 255 theſe queſtions never failed to be ſoon decided on 
the victor's part 3 their parliaments, which were always 
obſeq tous enough in theſe matters to the victor, and 


ready to paſs acts of attainders for his ſafety and their 
- own, againſt which no ſecurity was, nor could be given 
1 e act of 11 H. 7. | 


eme now to the reign of Henry viII. which was a 
teign, wherein acts concerning treaſon were exceedingly 


mültiplied, and they are of three kinds: 1. Such acts, as 
Tonſtitutech or . treaſon. 2. Such acts, as con- 


cerned the trial of treaſon. 3. Such as concerned the 
unifliment or forfeiture of treaſon. 

- By the ſtatute of 22 H. 8. cap. g. Richard Roſe for wil. 
fal poiſoning of divers perſons is by authority of parlia- 
ment attainted of high treaſon, and that he be boiled to 
death: and by authority of partiament murder by wilful 
poiſoning is made treaſon for the future, and the offender 


| » be boiled to death, and not to have benefit of the 
clergy: juſtices of to haye power to inquire of this 


offen 3 150 alſo of counterfeiting | coin of any foreign 


kingdom, ſuffered to be current here, the title of lords ta 
eſchete of the To of Ru in 2 8 1s Toes q 
73 them (4), 


: f 9 * 
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_ HISTORIA) PLACITORUM CORONE.: | 


This treaſon is repealed by 1 Mar. cap. i. and the ſame 


remains felony as before. 


wy 13 FI MM; AS 8, 2d 
By 26 H. 8. cap. 13. Maliciouſly. to wiſh, will, or 


< deſire by words or writing, or. by craft to imagine, in- 


2 


vent, practiſe, or attempt any bodily harm to the 


« king, queen, or their heirs apparent, to deprive them, 
or. any of them of their dignity, title, or name, or 
6 flanderouſly, or maliciouſly to publiſi by expreſs 
wyriting, or words, that the king, our ſovereign lord 
is an ic, ſebiſmatic, tyrant, inßdel, or uſurper, or 
rebelliouſly to detain any of his caſtles, Sc. in this 
* realm, or other his dominions, or rebelliouſly to de- 
<< tain or keep any of his ſhips, ammunition, or artillery, 


and do not-humbly render the ſaid caſtles, for- 


treſſes, ſhips, - ot artillery, to our ſovereign lord, 
his heirs oi Weg or jueh as ſhall be deputed 
« by them, within ſix days after they be commanded. 
<«. thereanto by proclamation under the great ſeal, is en- 
<< acted to be treaton.in-the offenders, their aiders, coun- 
L ſellors, -conſenters and abetters : foreign treaſon to be 
tried in ahy county, where the king ſhall appoint by 
s commiſſion.? “ 4 1 
1. It ſhould ſeem, that this act vas intended to be 
perpetual, for in it and the ſubſequent clauſe of forfei- 
tures it mentions the king, his heirs and ſucceſſort. 2. Part 


the practiſing any bodily harm, if there be an overt- act, 
and alſo the rebellious detâining of the king's caſtles 


after ſummons by proclamation; the reſt are purely nex 


treaſons. 3. But whether it was temporary or perpetual 


5 


act, is repealed by 1 E. 6. and 1 Mar. and yet the latter 


— 


of this ſeems to be treaſon by the ſtatute of 25 E g. viz. 


all treaſon reſting ſingly, as enacted by authority of this 


clauſe (I concerning forfeiture in relation to all trealons- | 


. ; | 

2 27 H. 8. cap. 2. counterfeiting privy ſeal, privy 
ſignet, or ſign manual is made treaſon, and the offenders, 
their counſellors, aiders, and abetters to ſuffer and for- 


, 


vithin ag E. 3. ſtands unrepealed ; de quo vide ſupra & 


ii hy this latter clauſe the offen- ments and hereditaments of any 


der, c. ſhall forfeit to the king, his eſtate of inheritance in uſe or poſſei- 
heirs ayd ſucceſſors all lands, an hon, by any right, title, or means. 
. 1 L + 4 | DS 
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| 1 Ke HIRTORIA PLAGITORUM CORONA, 
| | ee eee ee Ag; =» ee 
fp. I. 8 1 Mar. cap. 6 
n cap. 23. the ch yorce between the hing wad 
3 Fa iy joe 1s affirmed. 9 and 
| marriage between him and * 
with e honours, pre-cminences, prerogatives, 
authorities, | _ to the ſame aũpext or be- 
wo 1 yr 8 death to the heirs of 
his — lawfully to the firſt, ſecond, 
and other ſons of the king and 1.of 8 ſaid queen Anne, 
and to the heirs of their — teen for mak 
of ſuch iſſue male, to the heirs male 
the heirs of their, ſeveral bodies z and for — of -_ 
ide to the lady Elizabeth, their daughter and the heirs 
af her body, and ſo to their ſecond, third, and other 
ughFery ; kd for want of ſuch 1285 to the king's right 


« If any by writing, printing, exterior act malici- 
« ouſly do or procure +5 things wor 2. vo ril of the king's 
5. perſon,- or to bance of the king's enjoyment 


5 — of the crown, or to the prejudice or der gation df the 
marriage between him and queen Aune, or to the peril, 
« —_— or diſheriſon of any of the” iſſues or heirs 
4 made by, zhis act inheritable 0 che crowny it ſhall be 
* . treaſon 
If any by words 3 writing, Ge. maliciquſiy 
ubliſh- any thing to the flander of the ſaid marriage 
* tween the king and queen Auge, or to the ſlander or 
+ diſheriſon of the iſſues of the king's body begotten on 
++ the faid queen, Anne, or other heirs inheritable to the 
& crown, by virtue of this act, it ſhall be miſpriſion of 
4% treaſon: an oath ig inted to be taken in pur- 
fuance kereof, and the appoint are guilty of miſpriſion of 
reaſon ; z proviſion is made for the cuſtody of the heir of 
e crown during minority. * 
: 28 H. 8. cap. 7. the laſt act i Is repealed, and all inter- 
ate offenſes againſt that act in relation to queen Anne 
or the lady Elizabeth pardoned ; queen Are and others 
attainted of treaſon ; the marriage” between the King and 
Ferres Catherine annulled and judged void, and the iſſues 
tween them to be illegitimate ; the marriage between 
phe king and queen Aune judged void by ſentence of di- 
Force 


* 


1 


- 


. 
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Me rg ig the ſame ſentence . 
and the ow ucen Anne judged » — 
- pull and vg iflues between them declared ille- 
. the king's lewfal children, 
and inheritable to the crown z the crown entailed to king 
Henry VIII. and the heirs of his body lawfully begotten, - 
that is to ſay, to the firſt, ſecond, er fone aftylin, 
king on of queen Fane begotten, and the 
heirs of t ſeverally and in default of ſuch 
iſſue male, then to the firſt ſon and heir male of his body, 

and ſo to the ſecond and other ſons in tail; und for hb 
want thereof, to the and other iſſue female between 
the king and queen Jane in tail; and for want of ſuch , 
iſſue, to the — and other iſſue female in tail; 
and for — oft err to ſuch perſon, 
and in ſuch int by his laſt will or 


Cons 
cc any. * 
e the rope eo de ee, 
” 2 or * words, Sc. give occaſion, 
the king 15 fd or ſucceſſors might be in- 


e ine bs: fy of e crown, or for the interruption, 15 
of the - 


* or adnullatian of this act, 0 or the king's dif} ofal 


. 
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od 
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cron acco to it, or to the ſlander, rbance/, 


or derogation of the marriage between 'the king and 


is queen Jane, or any other lawful wife, which he ſhall 


{© hereafter marry, or to the peril, ſlander; or diſheriſon of - 


« any of the iſſues and heirs of the king limited to be in- 
« heritable to the crown, or to whom the king ſhall. by 
© authority of this act diſpoſe it, or that affirm, &c. the 


+ marriage between the king and queen Catharine, or be- 


< tween the king and queen Aune to be good, or ſlander - 


+ the ſentences of diyorce ' aboveſaid, or -publiſh their 
2 iſſues to be the king's "lawful children, or ſhall attempt 
© todeprive the king, 2 or- any made inherit- 
1 able to the crown by this act, or to whom the king by 
1 authority * act N 


thereof, of their titles, 
* ſtyles, 


« 8 


4 
.- y "a 
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det ſtyles, names, degrees, or royal eſtate or regal regal power, or 

9 — to take an oath to anſwer ſuch queſtions, as ſhall 

ds abjected tꝭ them upon any clauſe of this act, or after 

taking the oath do by e refuſe to anſwer 
J ſuoch interrogatories, as be ob) jected concerning 
the ſame; or ſhall refuſe to take the oath injoined by 

& chis act, „their aiders, counſellers, maintainers and 

» © abetters ſn be guilty of treaſon, and forfeit all _ 

F £dands, c. and all ſanctuary. excluded. 

8 e e of the” and 
g Ii en to the kin ; by will to diſpoſe of the cuſtagh.of 
the king's iſſue age. 

* 2 made treaſon to diſturb fuch diſpoſal, and allo 
power is given to the king to diſpoſe or give by will, Sc. 
40 any of © his * blood. any title, ſtyle, name, honours, 

tdenements, or hereditaments. 

eta, This act doubted whether the attempting any. 

(thing in parliament againſt the marriage of queen Anne 

1 5 not bring them in danger of the act of 25 H. 8. and 
dre took care both to repeal the act, and to 53 

"Tx dpaxdon what had been attempted againſt i it. | 

'7 705 x e Clauſe enabling the king to diſpoſe of any Hl TER , 


„„ or lands to thoſe of his blood by will was neceſſary, for 
> _ _ *withoutſuchanensbling act of parliament the kifig e 
* pot diſpoſe thereof by will, but only by letters patent 
5 der the great ſeal, or for lands parcel of the duchy of 
' . under the ſeal of the duchy. 


But it ſeems, that as to the diſpoſal of lands bels ing to 
— or duchy by letters patent under theſe reſpective 
ſeak, the king had power without this act, or the 35 H. 8. 
© ont 1. to diſpoſe thereof, and to bind his ſucceſſors. 

And this by reaſon of the ſpecial penning of thoſe acts, 
Which, as I think, did not entail he lande, that the king 
hat in jure corone or iu jure ducatiis Lancaſtriæ, but only 
limits the ſucceſſion of the crown and of the dignities, 
honours, prerogatives, pre- eminences, authorities, or 
iſdictions to the ſame annext or belonging, which are 
* ſo many expreſſions of the parts or incidents of the 
regal dignity, and not of the lands or poſſeſſions of the 
crown, put thoſe. reſted in the crown in fee-ſimple, as 
n were before — made.” „ — 1 an 
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And hence it is, that in the ſeveral acts of 34 H. 9. 


fap. 21. 1 E. 6. cap. 8, 18, Eliz. cap. 2. 35 Eliz. cap. 


„43 Eliz. cap. 1. for confirmation of letters patent, 
— is no clauſe to make them good, notwithſtand- 
ing the entail of the crown, for it was not needful; 
but the lands granted by king Henry VIII. Edward VI. 


queen Mary, queen Elizabeth, ſtand effectual without 


any ſuch confirmation, and yet the entail of the crown 
by cheſe acts continued till the death of queen Elizabeth, 

Jemen ſucceeded 
to the crown as the true heir thereof, without the help 
of any entail or nomination by Henm VIII. | 


And yet after all this the whole ſcheme was altered by 


the ſtatute of 95 H. 8. cap. 1. for thereby after recital 
7 28 H. 8. and that the king had iſſue by 
queen Fane prince. Edward, and the king had ſince 
married the lady Catharine; It is enacted, ** That if thy 
king and prince Edward die without heirs of either 
be. their bodies, the crown ſhall remain to the lady Mary 
and the. heirs of her body under ſuch conditions, as 
“ ſhall be limited by. the king by his letters patent, or 
& his laſt will; and for want of ſuch iſſue, or upon 


e breach of ſuch conditions, to the lady. Elizabeth and 


< the heirs of her body under ſuch conditions, as ſhall 


be limited by the king by his laſt will or letters pa- 
e tent; and in default of ſuch iſſue, or upon breach of 


5 ſuch conditions, to ſuch perſons and for ſuch eſtates, 


sas the king ſhall limit by his will or letters patent. 


This act repeals the former oath of 28 H. 8, and di, 


rects the form of a new oath to be taken for the extir- 


pation of the pope's pretended ſupremacy, and limits it 
to be taken by all that ſue livery, have any office of the 
King's gift, receive orders, take degrees, and by all 


per ons whom the king, Sc. ſhall appoint, and that it 
| thall be treaſon in ſuch, who obſtinazely refuſe ta take 
the oath, | | 


It is alſo enacted, © That, if any perſon by words, 


te writing, printing or exterior act .maliciouſly- or wil- 


b lingly do or prgcure any thing directly or indirectly 


i. for the repeal, annullation or interruption of this 


act, 
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dy a precedent act, ſo neither was it concerned within 
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act, or any thing therein contained, or of any thing 
* that ſhall be done by the king in the limitation of 


e the"cfown to be made as aforeſaid, or to the peril, 


* diſheriſon or flander of any of the iſſues and heirs of 
* the king being limited by this act to inherit and to, 
* be inheritable to the crown, or to the diſheriſon or 
«interruption of any perſon, to whom the crown is by 
* this aft, or ſhall be limited by the king as aforeſaid, 
* whereby they may be deſtroyed or interrupted in body 


s or title of the inheritance of the crown, the ſame 


* ſhall be high treaſon in the offenders, their main- 


e trainers, aiders, counſellors, and abetters, ſaving to all 


* perſons, other than the 3 attainted, their heirs and 
«ſucceſſors, all rights, c. in the lands of the perſons 


And note, that notwithſtanding the caution uſed in the 


act of 28 H. 8. for the pardon of the attempting to ro- 
fen the act of 25 H. 8. no ſuch care was thought neceſ- 


ry here for the attempt or procurement to alter the law 
by act af parliament; for as it could not be i 


And thus much for thoſe treaſons, that related to the 
ſucceſſion of the crown, which I have put together, not- 
withſtanding many of them come after thoſe other acts, 


wen 


By the 28 H. 8. cap. 10. which was the great conclud- 


ing act againſt the Pape authority, the aſſerting_or main- 


raining of the papal authority is brought within the ſta- 
tute of premunire, and he that obſtinately refuſeth the 
taking of the oath of abjuration thereby enacted, is 


| ſubjected to the penalty of high treaſon. 


By 28 H. 8. cap. 18. marrying any of the king's - 


children or reputed children, or his ſiſters, or aunts of 
the father's part, or the children of the king's brethren, 
or ſiſters, withour the king's licence under his great ſeal, 


or deflowering of any of them, is enacted to be treaſon. 

By 31 H. 8. cap. 8. the king and council's pro- 
ion concerning religion or qther matters are to be 

obeyed under ſuch penalties, as they ſhall think requiſite; 


they that diſobty them, and then- go beyond ſea com- 


4 | temptouily 
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temptouſly to avoid anſwering ſuch offenſe, ſhall be guilty 


of treaſon, &c. ſaving to every perſon, other than the 


offenders, their heirs and ſucceſſors, all right, Cc. 
By 32 H. 8. cap. 25. the marriage between the king 


and lady Anne Cleve, which had been diſſolved by the fen- , 


rence. of the convocation, was confirmed by parliament, 
with liberty for each party to marry elſewhere : if any by 
writing, printing, or exterior act, word or deed, accept, 
take, judge, or believe the ſaid marriage to be good, or 
attempt any thing for the repeal or adnullation of this 
act, it ſhall be high treaſon in them, their aiders, coun- 
ſellers, abetters or maintainers, faving the rights. of all, 
bother than the offenders, their heirs and ſucceſſors; and 
all perſons that have acted againſt the ſaid marriage are 

By 33 H. 8. cap. 21. Queen Catharine Howard was at- 
taint 


of high treaſon, and all perſons that had acted 


againſt her were pardoned : any woman, whom the king 
or his ſucceſſors Rall intend to take to wife, thinking her 


a pure and clean maid, if ſhe be not ſo, and ſhall wil- 


lingly couple herſelf in marriage to the king notwith- 
b without diſcovering it to the king before mar- 
riage, {hall be guilty of high treaſon; and if any other 
know it and reveal it not, it ſhall be miſpriſion of treaſon: 


the queen or prince's wife ſolliciting any perſon to have 


carnal knowledge of her, or any perſon „ the 
queen or prince's wife to have carnal knowledge of her, 
is treaſon in them reſpectively, their counſellers, aiders 
and abetters. | * | 

By 35 H. 8. cap. 3. the king's ſtyle (Henricus ofa- 
vas Dei gratid Angliæ, Franciæ & Hiberniæ rex, fidet 
defenſor, & in terrd eccięſia Anglicanæ & Hiberniæ ſupre- 
mum caput) is united and annexed to the imperial crown 
of England; and if any ſhall imagine to deprive the 
king, queen, prince, or the heirs of the king's body, or 
any to whom the crown is or ſhall be limited, of any of 
their titles, ſtyles, names, degrees, royal eſtate, or regal 
power annext to the crown of England, it ſhall be high 
treaſon, ſaving the right of all other than the offenders, 
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And thus far concerning the ſeveral treaſons enacted in 


this king's time, all which are nevertheleſs now abrogated 
and repealed by 1 E. 6. and 1 Mar. as'ſhall be ſhewn. 
II. There are ſeveral acts of parliament-in this King's 


time, which concern trials of treaſon, ſome of which 


are in force at this day, and not repealed by any ſtatute. 


By 26 H. 8. cap. 6. the treaſon concerning counterfeit- 


ing, waſhing, clipping and miniſhing of money current 
within this realm, as likewiſe other felonies committed in 
Wales or the marches thereof, may be heard and deter- 
mined before juſtices of goal - delivery in the next Eugliſb 


county; but note, this extends not to other treaſons, 


nor, at this day, to clipping or miniſhing the coin; 
for the acts, that made them treaſon at that time, viz, 

3 H. 5. and 4 H. 7. ſtand now repealed, and the ſtatutes 
of 5 Eliz. cap. 11. for clipping, and 18 Elz. cap. 1. for 


miniſhing the coin, direct it to be tried by the courſe 
and order of the law; and ſo it is alſo for counterfeiting 


of foreign coin by the ſtatute of 1 Mar. yea, and as to 
counterfeiting the coin of this kingdom, or any other of- 
fenſe touching coin, by the ſtatute of 1 & 2 P. M. cap. 11. 
the indictment and trial is directed to be according to the 
courſe of the common law; ſo that as to coin alſo the 
ſtatute of 26 H. 8. is now out of doors. Pont: 
238 H. 8. cap. 15. for trial of treaſon committed upon 

the high ſea before the admiral, Sc. by commiſſion un- 
der the great ſeal; this ſtatute as to trial of treaſon upon 


the ſea ſtands unrepealed by 1 Mar. and whether as to 


treaſons committed in any rivers, or ports, or creeks 
within the bodies of counties, it be not repealed by 1 & 2 
P. & M. cap. 10. or by the ſtatute of 35 H. 8. cap. 2. 
for trial of foreign . is conſiderable, © 
By 32 H. 8. cap. 4. treaſons and miſpriſions of trea- 
ſon committed in ales, or in other places where the 
king's writ doth not run, ſhall be tried before ſuch com- 
miſſioners of oyer and terminer, as the king ſhall appoint, 


as if committed in the ſame counties into which the 


commiſſion 1s directe 
This is repealed by the ſtatute of 1 & 2 P. & Af, 
cap. 10, cited to be ſo adjudged in H. 14 Elix. (n) Co. P. 
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0. 9. 24. ee 46-16 an dite e 

be tried in Wale. 4 
33 H. 8. cap. 20. concerni th procecdi touchi 
7 and trial of — — by: ching | 
that, become lunatic after the treaſon commitrech, with . 
out. putting them to anſwer, and touching the * 
of perſons attainted of treaſon, and afterwards 
ing lunatic, is repealed by the ſtatute of 1 & 2 P. & Me ; 
cup. 10. vide Co. P. C. p. 4.6; both as to the indictment. 
and as to the trial; but the forfeiture of perſons er 
of treaſon, as to old treaſons, ſtands in force. 

33 H. 8. cap. 23. Treaſon or miſpriſion of treaſon or 
Harder Seeds. by a perſon examined before three of 
the council, and Sound by them guilty, or ſuſpected, 
may be enquired of, heard and determined before com- 
miffioners of cyer and terminer in any county of England 
to be named by the king, by jurors of the county in ſuch 
commiſſion : challenge for lack of forty ſhillings free- 
hold allowed, tory: challenge is ouſted in treaſon 
or miſpriſion * 0wr n: trial by peers is ſaved. 

This ſtatute as to the indictment and trial of pci 
1 any foreign county ſtands repealed by 1 & 2. P. 
M. cap. 10. as was ruled by all the judges of England in 
Samer villes caſe, M. 26 Eliz. reported by juſtice Clexch, 
1 17 (i) againſt the opinion of Stamford, Pl. Cor. Lib. II. 
cap. 26. both as to the indictment and alſo as to the trial; 
for Somerville was indicted in the county where the of- 
fenſe was, and by a commiſſion in Middleſex was triod by 
a jury of the county, where the offenſe was committed; 
but as to murder, it ſeems to ſtand unrepealed, and ac- 
catdin ly put in ure; Crompton's juſtice: (o. 

35 H. 8. cap. 2. Treaſons, miſpriſions and conceal. 
ments of treaſons committed out of the realm ſhall. be 
heard and determined by the court of king's bench, and 
tried by a jury of that county, where conn ſits, or be- 
fore commiſſioners. and in ſuch: ſhire where the king 
Wall een * his eee by e Hanfl 
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cited Co. Pla. Cor. p. T1. in the caſe of Patric Ocullen. 
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men of the ſame ſhire, as if committed in the ſame ſhire | 


tial of a nobleman 1 is ſaved. 


points have beetl reſolved : 1. 


U pon this ſtatute 
_ 1 E. Gor 1& 2 P. 


That this act is not 


M cap. 10. Thus it was reſolved in Oftrk's caſe, Co. 


P. C. p. 24. 2. It extends to a treaſon committed in 
teſolved in Sir Fobn Perrot's caſb (p), Co. P. C. 


P. II. 3. It extends to a treaſon committed in Ireland, 
by a peer of Fraland, fo reſolved in 22 Car. 1. in B. R. 


in Macguire's- caſe (q). 4 The commiſſion in / this act 


mentioned may be ſigned by the king's ſign manual, or 


- the warrant to the 


chancellor to iſſue the commiſſion may 


be the ki al, and either of 
eee 


5. F an indictment be taken by virtue of this ſtatute in 


the county of Middleſex, and then the bench is removed 


oh 7 adjournment into another county, if the priſoner 


| not. guilty, it ſhall be tried a jury of that 
county where the indictment is taken, becauſe the words 


are, that it ſhall. be inquired, heard and determined by 
good and lawful men 1 county, obere the ſaid 

Hall fit. M. 35 & 36 Eliz. B. R. in the caſe. of 
Francis Dacres cited Co. Pl. Cor. p. 34. but otherwiſc 
upon an indictment upon the ſtatute of 5 Eliz. cap. 1. 


for refuſing the oath of ſupremacy. Co. Pl. Cor. ibidem (r). 


III. As touching the third point of forfeitures by 


treaſon 1 ſhall ſay little more, than what is ſaid before 


in the preceding chapter concerning the forfeiture of 
Only it ſeems, that the law was taken upon the ſta- 
tutes of 33 and 36 H. 8. before mentioned, that if an 


abbot or a biſhop were attainted of treaſon, that by 


force. of the general words of forfeiting all their lands 
tenements and bereditaments they forfeit the lands of their 


church, tho they had them in-autre droit. » 
. Becauſe in the ſavings of theſe ſtatutes, yea and in 


all the new ftatutes of treaſon made in the time of 
Henry VIII. abovementioned, the ſaving runs, ſaving 10 


E Stave Tr. Fol l. p. _ (r) The caſe of Edenund Bonner, 


all 


State Tr. Fol. I. p. 928.) , Biſhop of London. 
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_ all perſons other than we, menanden _ heirs and ſucteſſars 


 ſuch-ripht, &c: and the exc — ik 


robable, that they i — a 2 2 corporation 
was Alan of an: be ſhould forfeic the * 
his church. 

2. Becauſe in the «& of artainder &f the archbiſhop of 
Canterbury 1. Mir. cap. 16. there is 4 ſpecial proviſo, 
re d tothe lands whith he he had in right 


of his archbiſhoprick; PT CIR Ing as 


if he had not been attainted. 


Becauſe by the act of 31 H. 8. cap. 1 it appears 
gaby; that —— — 2 3 where the 


abbots were attainted of treaſon, came thereby to the 
cronn, tho they are not annexed to the court of augmen- 
munen. | 

4. It is clearly admitted by the judges/in the caſe" of 
the Biſho of Durbam, Dy. 289. that by force of the 


ſtatute of 26 H. 8. the lands abbeys, c. came to the 


crown by the attainder of treaſon of the abbots, c. 


and bh ir was in defign at the time of the making 


of at ſtatute. 
But it is true, chat before that ſtatute of 26 H. 8. 1. 


The lands, which a perſon had in right of his church, 


were not forfeited b 7 of treaſon. 2. That al- 
tho the lands fo corporation, ſuch as were an abbot, 
rior, biſhop, might be forfeited by attainder by the 
pecial penning of 26 and 33 H. 8. yet the lands of an 
aggregate corporation, as dean and chapter, mayor and 


, commonalty, were not forfeited by the treaſon: of the 


dean, or mayor, by virtue of thoſe ſtatutes, for the right 
of the land was in the commonalty and chapter, as well 


as in the dean or mayor, and not in them alone. 3. That 


at this day the attainder of treaſon doth not forfeit the 
lands of a 3 or other ſole eccleſiaſtical cor- 
poration : 1. Becauſe the ſtatutes of 1 Eliz. (), and 13 
Eliz. cap. 10. (1), diſabling bi , maſters of hoſpitals, 
Ec. to alien their poſſeſſions, di able them to forfeit as 
well as alien, or otherwiſe the ſtatute would be illufory. 


200 By the ſpecial penning of the ſtatutes of x E. 6. cap. 


This is not among t Fen (ec) Thi Rtatute made perpetual 
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12. and 1 Mar. whereby it is enacted, that ee 
ſhall be inflicted for treaſon, other than ſuch as be 
... , ͤ ͤ——— .. 
. forfeiture of lands in a county pala- 


: tine by the attainder of treaſon out of a county pala. 


BESS 


By the ſtatutes of 9 H. 5. cap. 2. 18 H. 6. cap. 13. 
20H. 6. cap. 2. 31 H. 6. cap.6.0utlawnes of treaſon, Sc. in 
the county palatine of Laucaſter were not to cauſe a diſ- 
ability of the perſon outlawed, nor induce any forſeiture 


af the lands or goods of the party outlawed lying out 
| of that county; dos by "the. othe 
fttheſe acts are re 
in a county 


of 33 H. 6. cap. 2. 
, and it is ordained, that the indicters 
| tine (where the indictment ſuppoſes any 
3 to be inhabiting out of the county of Lancaſter 

ithin-fome ocher county of the realm) have lands to 


the yearly value of ee in that county, and that 


ew indi&tment to be out of the. county palatine 


| reſiding there, the indicters ſhall have a 
y freehold of five pounds, and that no proceſs be 


made out Upon any ſuch indictments, till it has been ex- 


ſumption, as appears by the caſe in Dyer (u) beſore cited, 


But now by the ſtatute of 27 H. 8. cap. 24- all pow- 


ers in countys palatine for making of juſtices in eyre, of 


aſſiſe, of peace, of goal. delivery, are reſumed, and ſuch 
commiſſions are to paſs under 1 
only in Lancaſter they are to be under the uſual of 
Lancaſter: all proceſſes to be in the king's name under 
the teſte of him, that hath the county palatine; all in- 


_ diftmeats, &c. are to conclude contra pacem regis, and 
all fines and amerciaments upon officers are reſumed; 
that now all proceſs of outlawry, attainder, Gc. in 


countys palatine are of the ſame effect and induce the 
ſame forfeitures, as if the offenſes were committed, tried 


and determined in any other county of England. 
But this alters not the title of the biſhop of Durbam or 


any other, that had royal forfeitures of treaſons of lands 
within their liberty, or county palatine, for that is a diſ- 
tinct franchiſe, and not at all touched by the act of re- 


0 Dyer 289. 
By ates and 
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and by what is ſaid in the precedent chapter touching 
forfeitures by treaſon: rn far for e touching ten- 
ſon in the time of Henry VIII. 


As touching treaſons in the verge I ſhall particularly 


mention the ſame hereafter, 
I come now to the time of king Edward VI. 


by theſe ſeveral clauſes. 


ftarute made treaſon or petit treaſon by words, writing, 
deeds or otherwiſe whatſoever, ſhall be deem 
ed or adjudged high / treaſon or petit treaſon, but only 
ſuch as be treaſons or petit ons in or by the ſtature 
of 29 E. g. for 8 treaſon, and ſuch offences, as 
r — to be trea” 
5 or petit treaſon; and no other penalties to be inflicted 
offenders in treaſon or petit treaſon, bur what 
are orcdined by that, — hr 
dad c the tes c heretics, Lok 
— 5 
Oe. ordained in the time R. 2. H. 5. and H. 8. 

3d clauſe repeals all felonies made by act of parlia- 
ment, ſince 23 April 1 H. 8. that were not felonies be- 
fore, and all penalties touching the ſame. 5 

4th clauſe repeals the act of 31 H. 8. touching ab- 
ence to the king's proclamations, and the ſtatute of 34 


H. 8. impoſing — upon the diſobedient. 


th clauſe enacts certain new offenſes, wiz. © If any 
shall by preaching, expreſs words or ſayings affirm and 
and ſet forth that the king, his heirs or ſecceſſors, kings 
of «this realm, is not or ought not to be ſupreme head 
on earth of the church of England and Ireland immedi- 
< ately under God, or that the biſhop of Rome, or any be- 
* ſides the king for the time being, ought by the laws 
* of God to be ſupreme head of the ſame churches,” or 
that the king, his heirs or ſuceſſors, kings of this realm, 


bought not to be king of England, © France and Ireland, 


* or any of them, or do compaſs by open preaching, ex- 
beck b eds or ſayings to depoſe or FW the king, 
$6 heirs or ſucceſſors ki e eee 


< Toyal eſtate or titles to the ſame ry or do 


e 


Us: * openly 


= * 


„ 


1 E. 6. cap. 12 There are theſe ſeveral changes made 
1-/It is enacted, that no act, deed or offenſe being b,; 


5 
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. «* openly away Pays thn on Sp 
44 oy 2 other than his heirs or ſucceſ- 
<« ſors kings of this realm, aj; _ ought to be king of 
the realms aforeſaid, or any of them, or to have or en- 
joy the ſame or any of them, the offenders, their coun- 
* ſellors, aiders, abettors, procurers and comforters, for | 
the firſt offenſe nag loſe: his goods, and ſuffer impri- 
e ſonment during the king's pleaſure; and if after ſuch 
- <:convidtion he —— the ſame offenſe again, * 
than ſuch as be expreſſed in the ſtatute of 25 E. 
« ſhall forfeit to the king the profits of his lands, {ng 
_ *-fices, and-eccleſiaftical af ena” during his life, - 
All his goods, and ſuffer perpetu — Z | 
<« for the third offenſe after a fra cmd conricinn, 
| *:llal}-do-guileyios' treaſon, pos ſuffer and rene as 
Straitor. 4 
- 6th clauſe enacts that, « If any 5 
06 marine , overt- act or deed, A hehe forth, that the 
« king of this realm for the time being, is not or ought 
s not to be ſu head on earth of the churches of 
« England Ireland, or any of them i i 
« under God, or that the biſhop of Rome or az; & age 
; * other than the king of Exglond for the time being, i 
* or ought to be ſupreme head on earth of the ſame 
* churches or any of them, or do compaſs or imagine by 
% + vinings; printing, overt-deed or act to depoſe or de- 
< prive the king; Nos heirs or ſucceſſors from the royal 
« eſtate br titles of king of England, France and Ireland, 
or any of them, or by writing, printing, overt- act or 
“ deed, do affirm, that any pe on, other than the king, 
« his heirs and ſucceſſors, of right ought to be king of 
the realms of England, France and Ireland, or any 
* of them, then every ſuch offender ſhall be gull 
«of treaſon, and ſuffer and forfeit, as in caſe of 
* treaſon.” 
_ ,-qth clauſe enacts, That this act ſhall not ad to 
6 ee any ſtatutes touching the counterfeiting, clip- 
ping, filing or waſhing the coin current of this king- 
om, or importing counterfeit coin, or counterfeit» 
7 ing the king's ſign manual, privy l or privy ſig- 
<< ner, their abettots, &c. 
8th clauſe enacts, That if the ious Ceclared by 
2 the act of 35 H. 8 to be inhcritable to the — do 
| «6 urp 


. 
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uuf one upon the other, or interrupt the king's 


« poſſeſſion af the crown, they, their abertors, Sc. hall 
traitors. 
th clauſe takes awa clergy from perſons found guil 

by! verdict, confeſſion, yk Roos . - 
ſtanding mute in caſes of murder of malzce prepenſe, © of 
wilful. poiſoning, houſe-breaking, any perſon being in the 
houſe and put in fear, robbing in or near the highway, 
horſe-ſtealing, ſacrilege; but in all other caſes of felony 


r before the 24 


ioth clauſe ere that all the ſtatutes of H. 8, 
concernin 8 or concerning trial of foreign 
pleas, ſhal ftand- in — 

Iith clauſe declares, that no perſon already ne or 
impriſoned, indicted or convicted, or outlawed for 

ſon, petty treaſon or miſpriſion of treaſon, ſhall have 20 


advantage of this act. - 


12th clauſe. provides, that wilful killing by poiſon 
ſhall be d wilful murder, and the offenders, their 
aiders, abettors, counſellors or procurers ſhall ſuffer, as 
murderers. 
-- 13th clauſe enacts, that a lord of parliament: in all 


| caſes within the benefit of clergy, tho- he cannot read, 


yet-ſhall be delivered as a clerk convict without burning 
in the hand, or loſs of lands, Gc. 
14th clauſe ſaves the trial by peers for any offenſes 


| within this ſtatute; _ 


15th clauſe enacts, that clergy be allowed, notwith- 


ſtanding the offender have been married to a inge 


woman or widow, or to two wives or more. 


16th clauſe enacts, that notwithſtanding attainder of 
treaſon, petit treaſon, miſpriſion of treaſon, murder or 


dnn. the wife ſhall have her dower, and ſaves to all and 


every perſon, other than to the offender attainted, convict 
or out- lawed, all ſuch right, title, intereſt, entry, leaſes, 
poſſeſſion, condition, profit, commodity, and heredita- 
ments, as they had before or at the time of the attainder, p 


. conviction, or outlawry, 


17th clauſe provides, that the ſtatute of 27 H. 8. for 
Ke SOS the goods of their maſtery, 


18th 


— 
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| * 18th clauſe” provides, that no perſon be put to anſwer 
for any of the offences aboveſaid coneerning treaſon by 
. preaching or words only, .unleſs accuſed before one of 
the king's council, juſtice of affiſe or peace, &c. within 
thirty days after the offenſe committed. aud 
"19th clauſe, concealing and keeping ſecret any hig h 
treaſon ſhall be miſpriſion of on, and the 
ſhall forfeit as heretofore hath been uſed in caſe of miſ- 
PF 5/14 thinighs 2pwt edt; 
-» 20th clauſe, calling, writing or printing the French 
king king of France ſhall not be adjudged any offenſe 
within this at. Fe 
21ſt clauſe provides, that no 8 ſhall be indicted; 
araigned, condemned or convi for any offenſe of 
treaſon, petit treaſon, miſpriſion of "treaſon, or for any 
words before mentioned, whereby he ſhall ſuffer pains 
of death, loſs of goods, impriſonment,” c. — the 

# offender be accuſed by two ſufficient and lawful witneſſes, 

br ſhall willingly without violence confeſs the ſame. 

I have mentioned the clauſes of this ſtatute at large, 

and by their numbers, becauſe there be many things ob- 

+ ſervable thereupon, | | | I. 
Buy the firſt elauſe of this ſtatute all thoſe numerous 
treaſons and petit treaſons, that were enacted or declared 
at any time fince 25 E. 3. are wholly taken away, 
except that of counterfeiting, clipping, waſhing, or filing 
of coin, Sc. excepted in the 7th clauſe; but this doth 
not mention miſpriſions of treaſon, but only declares 
what miſpriſion of treaſon is, for by taking away the 
treaſons themſelves, the miſpriſions of thoſe treaſons muſt 
needs ceaſe, as a crime. 12 | 

But this act did not extend to alter the trials in caſe 
of treaſon, and therefore notwithſtanding this act the 
ſtatute of 28. H. 8. cap. 15. for treaſons at ſea, 26 H. 8. 
cap. 6. for counterfeiting Sc. in Wales, 32 H. 8. cap. 4. 
for treaſons in Wales, 33 H. 8. cap. 23. for treaſons to 

to be tried out of their county, 35 H. 8. cap. 2. for trial 
of foreign treaſons, ſtood yet in their force, until the 
ſtatute of 1 & 2 P. & M. cap. 10. 7: | 
Again, notwithſtanding that by ſome former ſtatutes 

- certam offences, Which were "felony before, as wilful 

Was: EY ON, ] burning 


- 


: 
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burning of houſes and poiſoning, were made treaſon, yet 
the repeal of thoſe acts het pride phdeg treaſon ta 
them nevertheleſs in the ſtate, wherein they before were, 


namely felony. 3 
Again, _ conſideration com t 
Sth and 6th clauſes. theſe things 4. obſervable, | 
namely, 1. The wiſdom of the law-makers, that put the / 
| offenſes in words ſpoken in a lower rank of | 
puniſhment than the fame things written or printed, 
making the former hut a miſdemeanor in the firſt of 
fenſe, which in printing or vriting was treaſon in the firſt 
offenſe. 2. It is obſervable upon that fifth clauſe, that 
there were ſome things within the fifth clauſe, that might 
be treaſon or an overt- act of treaſon within the ſtarure of 
25 = 3 2 than fuch » be expreſſed in the ſtature of 
25 E. 3.) vide que ſupra didta ſunt cap. 13. touchi | 
treaſon in c a5 the ki n W 
It is alſo ob able upon the 1xth clauſe, that when 
an offenſe is made treaſon or felony by an act of parltia- 
ment, and then thoſe acts are repealed, the offenſes com- 
mitted before ſuch _ and the proceedings thereupog 
are diſcharged by ſuch repeal, and cannot be proceeded 
n after ſuch repeal, unleſs a ſpecial clauſe in the act 
of repeal be made enabling ſuch proceeding after the re- 
peal, for offenſes committed before the repeal, as there 
is in this caſe. | . ; 
3& 4 £4.6. cap. 5. Tho it primarily concerns riots, 
yet conſequently it concerns treaſon alſo: thereby it is 


1. That if any perſons to the number of twelve or 
«© more aſſembled together ſhall intend, go about, prac- 
„ tiſe or put in ure with force of arms — and 
of their own authority to kill, take or impriſon any - 
of the king's privy council, or unlawfully to alter or 
| change any laws eftabiſhed by parliament for religion, 
) << or any other laws or ſtatutes of this realm, and being 
| © commanded by the ſheriff, juſtice of peace, mayor, 
He. by proclamation in the king's name to 4 7 to 


„their houſes, if they ſhall continue together by the 
5 * ſpace of one whole hour after ſuch proclamation, or 
| after that ſhall willingly in forcible and riotous man- 
; ner attempt to do or put in ure any of the things 


« aforeſaid ; this ſhall be adjudged treaſon in all the or- 
| A 


. « fenders, 
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before in ter XIV. concerning levying of war, how 
much of this high treaſon is within the ſtatute of 25 E. g. 
2. * Thar if any perſons to the number of twelve or 
e more ſhall intend, go about, practiſe or put in ure in 
* manner aforeſaid. to overthrow, cut, break or dig up 
< pales, hedges, ditches or other incloſure of any park, 
e incloſed grounds, banks of pools or fiſh-ponds, con- 
4 quits, conduit- heads or pipes to the ſame, which may 
< remain open, or unlawfully to have common or way in 
the ſaid park or grounds, er to deſtroy the deer, war- 
e rens of conies, dove-houſes, fiſh, or to pull down houſes, 
** mills, bays or barns, or to burn ſtacks of corn or grain, 
2 or to diminiſh the rents or yeasly values of any manors, 
lands, Sc. or the price of any victuals, corn or grain, 
tt or any other thing uſual for the ſuſtenance of man, and 
<« being required, as before, ſhall not depart, but con- 
_ ** tinue an whole hour, or ſhall after that forcibly at- 
S tempt to do or put in ure the things aforeſaid they 
.* ſhall be i felons without benefit of clergy. 
Jide fupre cap, 14. which of theſe offenſes were a 
levying of war againſt the king, A nos vg 
3. That if any perſon unlawfully and without au- 
* thority by ringing of bells, ſounding of drums, trum- 
K pet, horn, or other inſtrument, by Fin of beacons, by 
malicious uttering of words, caſting of bills or writings, 
e or by any act whatſoeyer raiſe or cauſe to be aſſembled 


ny perſons to the number of twelve, or above, to the 


intent that they ſhall do any of the acts aforeſaid, who 
_* ſhall not diſſolve their aſſembly upon ſach proclama- 
* tion within an hour, or ſhall commit any of the ſaid 
* acts, then they, that raiſe ſuch aſſemblies, ſhall ſuffer 
% | | 1 
4. If ſuch aſſemblies to the number of forty, and 
above, ſhall continue together two hours, or ſhall brin 
weapons, meat, Cc. to the perſons ſo aſſembled, it 
be high treaſon, | 5 e 
5. If above the number of two and under twelve at- 
tempt ſuch things, Sc. as aboveſaid, they are to ſuffer 
imprſonment for a year, and make fine and ranſom, with 
treble damages to perſons damnifie c. 4 
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2 forfeit to the king during life only, and tenant in 
fee ſimple to forfeit — as upon attainder of felony. 


57. Power is given to the ſhetiffa, juſtices, mayor, Se. 


10 raiſe. power, and array them in manner of war ſt 
the rioters, to the intent to — the ning 
if the ſaid rioters do not depart upon proclamation but 
continue together, it ſhall be la for the ſheriff, Sc. 
after ſuch commands to kill the rioters ; if after ſuch com- 
mandment it fortune any of the rioters be killed u 
ſuch account, the ſheriff, Sc. or any aſſembled by him 
Hall thereof be. dif : then follows the puniſh- 
ment of thoſe, who to aſſiſt the ſheriff, or juſtice 
in the repreſſion of riots. 


MNMovers to ſuch riots are guilty of felony. without 
clergy, and perſons ſollicited thereunto not mg it to 


ſuffer three months impriſonment. 

This act made in a great meaſure for the ſuppourt 
of the refo religion under Edward VI. was as to all 
points of treaſon therein contained, repealed by 1 Mar. 
rap. 1. but in effect the very ſame offenſes were enacted 


felonies within ctergy by 1 Mar. ſeſſ. 2. cap. 12. which was 


to continue to the end of the next parliament, and after 


the death of 3 Mary was re- enacted by 1 Eliz. cap. 16. 


to continue during her life, and — = 5 of the next 
ſeſſion after her death, but then exp : 

That which I would obſerve ai Ns act 1s this, how 
careful they were in this time not to be over-haſty in in- 
troducing conſtructive treaſons, and to ſhew how the 
opinions of the parliaments of Edwarg VI. queen Mary, 


queen Elizabeth went, as to the point of conſtructive 


treaſon, and how careful they were not 2252 in 2 
tending the ſtatute of 25 E. 3. beyond 
As to the point of 2 thoſe, That les 
the rioters in aſſiſtance of the ſheriff, it is true, that 
the killing of rioters barely for continuing together 
after — required a new law to indemnify it, 
as in the ſtatute is provided; but if rioters reſiſt the 
ſheriff in his endeavour to apprehend them, or make 
rad POTION "COIN in 9 
87 


+ 6; In the caſes of treaſon within this act tenant in tail | 


- 
3 
* 
bog * 


carving or graving, direty, ee apd 
| 2 is heirs or ſucceſſors, &c. is an hs, 
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Ang, as pulling down houſes, incloſures, Oc. if the 
moeriff, or thoſe chat come in aid of him, kill any of 
them, the law and the ftatute of 2 H. F. cap; 8. do in- 

demni _— 222 | 

By 5 S6 E. 6. cap. 11. perſon b N 

„ preaching, expreſs words or ſayings 2 

22 and adviſedly ſet forth and affirm, that the 

— king, that now is, is an heretic, ſchiſmatic, tyrant, in- 
or 

2 


uſurper of the crown, or that any his heirs 
to whom the crown is to come by the 
«ſtature of 35 H. 8. being in lawful poſſeſſion of the 


crown, is an heretie, ſchiſmatic, tyrant, infidel, or 
* uſurper of the crown then ſuch perſon, his aiders, 


abettors, procurers, counſellors, and comforters 


„ khewing the ſame, ſhall for the firſt offenſe loſe their 


40 s and be impriſoned at the king's will, for the 


<<. ſecond offenſe, after conviction for the firſt, loſe the 


<< profits of their lands and eccleſiaſtical benefices during 
their lives, and be perpetually impriſoned, and for 
the third offenſe, after the ſecond conviction, be ad- 
« judged traitors, and loſe their lives, and forfeit as 
jn caſe of high treaſon. | | 


<< If any perſon ſhall by writing, 3 — 


ubliſh, ſet forth and affirm, that 
ae. 
nt, infidel, or uſurper, it ſhall be high treaſon, 
22 he ſhall forfeit as in caſe of high treaſon. » 
l any perſon or perſons rebelliouſiy Tein 2 


«king's caſtles, or fortreſſes, ſhips, ordinance, artil 


or fortifications, and do not render them up to 2 


King, his heirs or ſucceſſors within ſix days after pro- 


< clamation under the great ſeal, it ſhall be treaſon, 
and the offender, his aiders, Fc. knowing of the ſaid 
s offenſes ſhall ſuffer and forfeit as in caſe of high | 
© treaſon. _ 

« If any the kilos ſubjects commit treaſon contrary to 
* this act or any other act in force out of the realm, it ſhall 
be inquired and preſented by twelve men of any county, 
« which the King by commiſſion ſhall aſſign, as if com- 
<" mitted within the realm, __ the like en 1 | 


* 
1 4 
= 
- 
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« az if done within the realm, and the outlawry 

< an offender inhabiting 

<« tual as if he had been reſident within the realm. 

Fut if he render himſelf upon the within a 
«year, he ſhall be received to traverſe the indictment (x). 
'4 Perſons attainted of any treaſon ſhall forfeit to the 


« king all —— eftivont thence tankat 
eee the treaſon committed, "=. 


any time after. 
No ſhall be on any the offenſes aforeſaid 
committed only by preaching or words, unleſs the offen- 
en eee eee 
„of the king's council, 11 of aſliſe, 8 
« being of the quorum, or two juſtices e in the 
Sram u ante in commiteet!: . 
< high treaſon ſhall be adjudged only miſpriſion of treaſon, 
« and the offender to forfeit as in miſpriſion of treaſon. 
„Provided that no perſon hall be indicted, 


condemned, convicted or attainted for any of the trea- 


ſons or offenſes aforeſaid, or for any other treaſons, that 
% now be, or hereafter ſhall be, which ſhall be hereafter 
« perpetrated, committod, or done, unleſs the ſume offen- 
* der or offenders be thereof accuſed by two lawful ac- 
„ cuſers, which ſaid accuſers at the time of the arrai 


ment of the party accuſed, if they be living, ſhall be 


« brought. in perſon before the 
„ avow and maintain that which have to ſay againſt 
the ſaid. party to prove him guilty of the treaſons or 
offenſes contained in the bill of indictment laid againſt the 


party arraigned, unleſs the party a ſhall willingly 


ſo accuſed, and 


4. without violence confeſs the ſame : a ſaving of the 


right of all, other han the offenders and their heirs, or 


* ſuch as e Bar acl Jag: eons: uſe: the wife of 


out of the realm ſhall be as eee. 


| n as our 
author obſerves. below, unrepealed 
— day, ſo that it was great in- 
. the beneſit of à trial 
e year to Sir Thomas Arm- 

| þ who was out-lawed, While 
he-was beyond ſea, 36 Car. 2, and 
of this opinion was the houſe -of - 
commons by their vote Nov. 19, 
1689. when it was reſolved, N l 


Thomas rong's. plea ought to 
have been admitted according to the 
ſtatute of 5&6 E. 6. ſee State Tr. 

Vol. II. p. 896. and accordingly the 


like plea was allowed to Johnen, 


who was indicted for counterfeitin 
the coin, Mich. 2 Geo. 2. B. R. al 


he had broke — ed 


taken in Exgland. 
| « the 


* 
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eis party attainted af theſe or any other treaſons ſhall 
be barred of dower of che lands of the parry artantd, 


* 
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as the-attainder ſtands in force. | 
things are obſervable, 1. That 
of theſe ſcanda- 


« ſo long 
4 Upon 


5 lous words, nor the bare detaining of the king's forts or 


72 perſona beyond the 1 forfeiture of lands of inheritance 


woof wee irene the ſtatute of 25 E. 3. for if 


| oy; gr ſuch, this act would not have been made. 


2. The ſecond thing obſervable is the great diſcrimination, 
2 —— the 


latter being ucaſon, the former onl miſdemeanor 


.caſc 2 viz. for 6 
ſtatute, ſeems doubtful, for thoſe are 


not 7 — ae thoſe clauſes in this ſtatute, that 


goncern trial of foreign treaſons, concerning outlawry, of 


the party attainted, loſs of dower by the wife of the 
party attainted, ſtand unrepealed to this day; and ſo it 
Is held by many, that the clauſe concerning two accuſers 


ſſtands ſtill on foot; de ay wy oftea. 


Touching the clauſe for the forfeiture of the lands of 
f the gift of the 


the party attainted there are theſe thin ings conſiderable. 
| 0 


1. That by this clauſe tenant in 


king doth by his attainder forfeit his — notwith- 


ſtanding the ſtatute of wy 8, cap. 20. for as that fta- 
tute coming after 26 3 H. 8. did, as to that caſe, 


| wm ſo much of thoſe as, ſo this ſtatute of 569 6 E. 6. 


after 34 H. 8. doth repeal that ſtatute, as to the 


: 2 attainder of treaſon of ſuch donee in tail. 


2. That this act varies much from the penning of the 


acts of 26 and 33 H. 8. for they ſeemed, as hath been 


obſerved, to faſten upon lands in right of a corporation 
ſole, as biſhop, abbot, Fc. but this limits it only to 
lands in their own right, which poſſibly, tho an am. 
ative clauſe, may correct the extent of the ſtatutes of 26 


__ and 33 H. 8. and bind ups the — to lands only # in 


Woe own right, 


* 
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As to the point concerning the two lawful accuſets 
theſe things will be conſiderable, 1. Whether it extends 
in law to new treaſons made after this act. 2. Whether 
by any ſtatute this be repealed. 3. Admitting it be not, 
what ſhall be „ 4 4 
| teffion? | l 
I. The ſtatute of 5 & 6 E. 4 eee 


F , 
enacted ; therefore if a new treaſon were made by a ſub- 


ſequent act of parliament without any clauſe that directs 
the indictment or trial in any other manner than is ap- 


Ke by 36 E. 6. by the words of this act there muſt 


n nn wanne nc 


| A that tho tie words. 


of 5 6 E. 6. extend to treaſons that ſhall be hereafter 
n this clauſe doth not extend in law to ſuch 
new treaſons, unleſs ſpecial proviſion be made for the ſame 
ing ſuch new treaſon: others have been of 
a contrary opinion, becauſe. it only concerns the manner 
of „ e e may be directed by — 
n the te of 18 Eliz. cap. 5. 21 Fac. cap. 4. 

l But certainly, if there be, by a ſubſequent ſtature, 

any derogatory clauſe from this ſtatute, then dae wed 


not be two lawful accuſers.. 


Therefore upon the ſtatute of 1 & 2 P. S cap. 11. 
in treaſon for counterfeiting the coin current here, or for 


clipping and impairing of coin (which was then conceiv-. 


ed a treaſon not repealed by 1 Mar. cap: 1.) the evidence 


and courſe of proceeding at common law both upon the 
indictment and trial. are reſtored, and ſo no neceſſity of 
ann,: this is agreed. as ab hands. Co. Pl. "Cor: | 


P. 25. 


declared by 3 H. 5. cap. 6. were repealed by the ſtatute 
of 1 Mar. A, 1. as is declared by N the 
ſtatutes of 5 Eliz. cap, 11. and 18 Eliz. cap. 1. and that 
the ſame is newly made treaſon by the ſtatutes of 5 and 
18 Eliz. and conſequently; were there no more in the 
caſe, two witneſſes might be requiſite by the words of the 
act of 5 & 6 Ed. 6. becauſe tek are newly made trea- 
ſons, yet by the penning of thoſe ſtatutes of 2 
| " 2 


Again, tho the creafon for clipping or waſhing of coin 


P | | 
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13 Efiz./ it is not neceſſury, becauſe the words in both 
atutes are being latofully convifted: or attainted according to 
the order and courſe” of the law, which takes in the whole 

coding, as well indictment as trial; for the courſe of 
— 3 ——— — 
law, r 
witneſſes in an caſe of treaſon. x 3 

And alrho en en e 2. dic 
e clipping and waſting to be continuing estas, and 
therein might miſtake, yer there being an expreſs clauſe 
in that ſtatute; that in thoſe caſes the evidences at com- 
mon la ſhould be reſtored; this direction might take off 
the: ſtatutes of 1 and 5 E. 6. as to the two witneſſes in 
' thoſe: caſes, and fo have an influence upon the ſtatutes 
of g nd 18 Ex. or at leaſt may go fur in 
0 common law in 
thoſe caſes. EN 751 

z an 
dv ths cute of 1 2 P. & M. cap. 10. that all trials 
— L AIEED 
and only atc to the or the 
fe . of ts Teak and ret ae, — — 
fe er 
bath been controverted (5), for on all hands it is agreed, 
that it takes away the neceſſity of two witneſſes upon the 


| __— if there were no more in the caſe. 


My lord Cote in Pla. Cor. p. „ 


nion, chat two witneſſes are neceſſary upon the indictment 


2 treaſons, other than thoſe, that are for coun- 
eiting, c ng, or impai the coin, and 
many . bo cites a — tn 
14 Eliz. lord 'Lumley's cale, and 4 Mar. Bro. Corone, 219. 
for according to him the indictment is a diſtinct thing 
from the trial; therefore the ſtatute of 1 & 2 P. & M. 
cap. 10. extending only to the trial doth not take away 
the neceſſity of two witneſſes upon the indictment, and 
e 7 the general S doing thus fince (=). 


„ See E g, dn et gerte caſe 5 5. 646. 
al 2 State Tr. 2 p. 56. the lord . * bo by Colon 
of lord Caftlemain, Ihid. p. 415» eb 27 | 


But 


— n —_—_—_ —_  _- 4 _ 
* 


e 


„ . 


Free 
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et much is to be alleged, that the ſtatute of 1 6 
5.94 M. cap. 10. extends as well to reduce the indict- 


—— as the trial, to the courſe of the common law. 


fs Becauſe it ſectas: io be the invene of the ſtameto/te.in- 
volve the indictment under the general appellation of the 
trial, acc to 2 C 3 P. & M. Dy. 132. 4. and tho it 
is true, that-1P. M. Dy. 99, 100. in Thomas's caſe there 
were two accuſers required, yer that was before the * 


182 5 M. cap. 10, * 
other caſes extends as well to the indictment, as the trial; 
it is agreed, that the ſtatute of 37 H. 8. cap. 23. concern- 
ing trial of treaſon in a foreign county, is 2 repealed 
by 1& 2 P. & M. cap. 10. quod: vide Co 
Dy. 132, whereas, if it ſhould only refer to the trial, 
eee 80 agent a foreign county, and ſo 
ed in a foreign county, and yet muſt 
vide accordingly reſolved 
12 Eliz. Dy. 286. b. touching the rebels in the 
where Samford's opinion, Lib. II. cap. 26. (a) is denied 
by all the judges of both benches; again, 
33 Hl. 8. cap. 20. touching the indictment and trial of lu- 
natics in any county the king 
this act of 1 & 2 P. & M. cap. 10. as well to 
ment as the trial: vide Ander ſ. Rep. u. 
3. The indictment is in common 
trial, or at leaſt a neceſſary incident to it; app 7h ers 
de _neceſlary to have two witneſſes to the indictment, it 
to have them upon the 
trial alſo; for by the ſtatute of 5 & 6 E. 6. cap. 11. the 
— wow wrichedies, that are upon the indiftment, muſt avow w- 
their teſtimony in the preſence of the party upon his ar- 
raignment: and it ſeems incon 
dence ſhould be required to the indictment, which is only 
an accuſation, than to the trial (c), where the party is to 
ba. convitfed 3. therefore, if the ſtatute of 1&2 P. & M. 
inpencledtÞ make if away Upon the! cnn, it cannot be ſup - 


tute of 1 & 2 P. & AI. cap. o 
4. Becauſe this ſtatute of 


might be 
tried in the proper county: 


would conſequently be 


(8) S. P. C. * 
6% 1 And. "-7 i 
8 Lord Coke P. C. p. 25. fays 


f is mo 'of all ne- 
— the time of the indict- 


00 
tute 


the ſta 


ſhall appoint, is 


ment, becauſe that is the foundation 


f all the reſt, and is commonly 


found in Wm 


poſed 


S 


2 ele) 29. 


gruous, that a greater evi- 


* 
_— 2 — 
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eee two witneſſes upon the 


4. There is alſo a great authority ber this opinion: 
Mo: the reſolution and —— — — Hers caſe, 
Anderſ. Rep. n. 154+ ( ), where olved 
| Lee be ed in a foreign county u —— 
| Woes 6 te Ag. becauſe: the ſtatute of 1 & 2 P. & 
* M. cap. 10. the common — ed relation 
; to.the indictment as the trial, and the trial includes the 
indictment; and this was by all the juſtices and barons 
ſo reſolved, which caſe is alſo . by juſtice 
 "Clenchjn. 17. to be 19 Novem. 26 Eliz. Again ibidem u. 
28. <-Fuit tenus per les juſtices,” que ou le ſtatute de 
4 F. 6. eſt, que inditement de treſon ſera per 2 teſtes, & 
„ir ſtarine de reine Mory eſt, que treſons try ſolonc le 
common ley, que ore inditements ſey ſolonc le com- 
„ mon ley; car inditement eſt parcel « tryal, car nut 
* tryal poet eſtre ſans inditement, & fic fuit in Somer- 
8 * ville's & Arden's caſe. | 
gel hach been the care of the parliaments ſince in'their 
| | 200 to make proviſion for two witneſſes in caſes of trea- 
| ſons newly made, vide ſtatutes 13 Elia. cap. 1. 13 Car. 2. 
cap. 1. ſo that it was thought, that the n 5. & 
6 E. 6. was not of force as to the two witneſſes, at leaſt 
as to treaſons newly enacted, otherwiſe in caſes of new 
 treaſons they needed not-theſe proviſions (e). 3 
And thus the reaſons ſtand on both ſides, Wache dat 
Seen n „than the former, yet in a caſe of this 
moment it is ſafeſt to hold that in practice, which hath 
leaſt doubt and danger; quod dubitas, ne feceris, eſpe- 
cially in cafes of life (/); but upon miſpriſion of treaſon 
two witneſſes are requiſite both upon _ nem and 
trial. Co. Pla. a 24. | | 


(4) ed ron. dnn de indited,* ee 
- {e} I it were only queſtionable, ** tainted, but upon the oaths 
that was reaſon ſufficient for making « two lawful witneſſes to the ſame 
ſuch ifion. Nie ſimru p. 261. treaſon ; but out of this act are 
N % However fince our author * excepted all proceedings in parlia- 
wrote 8 in great meaſure * ment, or proceedings for coun - 


r . a 24 hs: 


| ſettled b cap. 3. whereby * terfeiting the king's coin, great 
it is e . That in all caſes of . 
4 22 _— whereby any cor- © manual. I 


of Mood, e. ng on 1 7 
ö I. Te * 


' what ſhall be ſaid 
if it be of force. 


MS TOAIA Pf A TOAUH COROND. 
III. "The third 4 hos hg conſiderable in_ this clauſe is 


ful accuſers within. this ſtatute, 
As to the accuſers en in the Mature of 5 


6 E. 6, c 171. they are no other than the two lawful 


and ſufficient witneſſes mentioned in the ſtatute of 1 E. 
6. cop. 13. inne; this is agreed by my lord Cote, Pl. 


3 Now 5 are lawfül nl in this caſe is ould. | 


derable; the lawfulneſs of witneſſes muſt reſpect either, 


I, The perſons, or elle, 2. The, e i RA | 


«© * Wm 


of 


As in relation to t red page of 8 thoks ace bh 


ad law ful witneſſes, whi 


the laws of England are 
allowed to be witneſſes. 0 ** 


A feme covert is not a lawful wimehs againſt her hut. 1 


band (g] in caſe of treaſon, yet in lord Caftlebaven's caſe 
(b) apo wt an indictment for a rape upon his lady by 
ae by her huſband's preſent force, ſhe was received 

as a witneſs by the advice of the judges, that afliſted at 


that trial, en her fly a he was convikted ang : 


executed. 

But a woman is not bound to b en or to give eyi- 
dence againſt another in caſe of theft, Ac. if her huſ- 
band, be concerned, tho it be material againſt. another, 
and not directly againſt her huſband. Dalt. cap. 111 (i). 

Upon an 1 upon the ſtatute of 3 H. 7. cap. 
2. for 1 away forceably and marrying a. woman, 
the woman ſo married may be ſworn againft her huſ- 
band, that ſo marries "ang if the force were continuing 
upon her till the marriage; and thus it was done in the 


caſe of the lady Fulwood, M. 13 Car. 1. B. R. Croke 


(D. . accordi eriatim 3 all the ju 

of the king's — 1 1 fr in the caſe by "Rug _— 
25 Car. 5 (1) for theſe reaſons: 1. Becauſe otherwiſe 
the ſtatute would be vain and uſeleſs; for poſſibly all 
that were preſent were of the offender's confederacy. 2. The 
marriage, tho a marriage de Facko, yet, if it were effected by 


Ws Ca, Lit. 6. 5. . Cro. Car. 482; 484, wh 492» 


) Hit. 115. Ruſh Colle#, Pol. the like was done in the caſe of 


13 93101. State Tr. Vol. I. p. Haazen Sevendſen,: Meth. . Ann. B. 
R. State Tr. Vol. V. p. 453. 

550 N. Edit. cap. 164. 2. 540. (1) Fen- 343. 3 Eb. 193. 

Vor. I. X 2 


* 


— 
ads) 
9 
£ \ N 
ee 
* 


Pere of opinion, that had he lived'with him 
able time, and aſſented to the marriage by a free eohabi. 


| £ teen years, 1 
— be a witneſs in caſe of treaſon: vide ue fupra dixi p. 


bisfogi PLACITQRUM coronk. 


a continued of force, was not a marr! 
for it Was diffolvible by divorce, unleſs ratifi Fed by xs a ſub. 


vent free cohabitation” or conſent. But 


principally, becauſe ir yas  flagrante crimihe, for ry. child 
Was taken 17 upon the Tur day, married the Friday, 
and ſeized by t 


e guardian the next day, before they had 
lain together, and the force Was all that while e 


upon her. 4. There were other witneſſes, that proy 
tte firſt taking away by force againſt the child's will, 
tho there were no witnefles to prove. the marriage force- 


ahle but herſelf, who expreſly wore, that ſhe was married 
againſt her will; upon all which irt umſtances it was 
ruled, that ſhe ſhould be.examined 1n evidence, and the 
credibility of het teſtimony left to the 1 Jorge bur moſt 

y confider- 


tation, the. ſhould not have been itted as 2 witneſs 
Againſt her huſband; he was' convicted and had judg- 


ment of death, and was executed. 


Regularly an infant under fourteen years is not to be 
Same upon his oath as a witneſs; but yet the condi- 


tion of his perſon; as if he be intelligent, "of the nature 
of the fact may allow an examination of one under that 
| age (mJ, ab in caſe of witchcraft afl infant of nine years 

has been allowed a witneſs _ againſt | his own mother. 
_ Dalton (u). 


And the like ma: bew rape of one under ten years 


upon the ſtatute of 18 Elz. cap. 6. and the like hath 


been done in caſe of buggery upon a boy upon the ſta: 


4 tute of 25 H. 8. cap. 6. 


And wee in ſome, caſes one under the age of fput- 
otherwiſe of a competent diſcretion, m 71 
2 


A man concerned in point of intereft is not a lauful 


accuſer or witneſs in many caſes, the party to an uſurious 


contract, cannot be a witneſs to 9 an uſurious con- 
; upon an information, if che money be not paid, 
for He twears to avoid his own debt or ſecurity (o) but 


eek Dr the laws of Town id . Tut: kur 541. 


ten years old was allowed to be a _ {o/ Go: Lit. 6. 6 
n J. 7¹ 35 


A 


© Iu 


ö Seen. ö 1 
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if the money be paid he may be a witneſs to prove it, 


where another informs; for he is to gain nothing. 
And therefore if any man hath the promiſe of the 


or lands of the party attainted, he is no lawful | 


witneſs to prove the treaſon. 


- A perſon outlawed in treſpaſs is nevertheleſs a lawful. 


witneſs, but no lawful juryman or indicter in caſe of fe. 
lony or treaſon; Sir William Wi thipo}P's caſe -(p): / 


A father or ſon or adverſary in a ſuit · is a witneſs for | 


of againſt a perſon accuſed of any crime; yet not always 
a competent juryman. 


A particeps criminis is in ſome caſes a lawful accuſer 


within this ſtarute, in ſome caſes not; 

An approver ſhall be ſworn to his appeal, Stamf. Pla. 
Cor. (9); but it ſeems, that he ſhall not be a witneſs upon 
the trial, if the party accuſed put himſelf upon his 
country, becauſe, if he fail 1 in proving | the party guilty, 
he ſhall be hanged, 


In Sir Perty Cre/by's caſe, P 19 Jar. Neye's Rep. p. 184. 


placito 676. in Camera Stellatd, if two defendants be charg- 
ed for a tear one ſhall not be examined againſt the other 


to convict him of an'offenſe, unleſs the party examined | | 


confeſs himſelf guilty, and then he ſhall be admitted. 
Dec. 15 Car. 2. at Newgate, Henty Trew was in- 


dicted of borglary, and by advice of Keeling chief juſ 


tice, Brown juſtice, and ¶ ilde recorder, Perrin that was in 
goal for two other robberies, and eonfeſſed himſelf to-be in 
this burglary, was ſworn as a witneſs againſt Trew, but he 


was not indicted of the burglaries or robberies. ' . Ex | 


libro Bridgman. 

10 Dec. 1662. Tong, Philips, un ung other (r) were in- 
dicted for treaſon fof compaſſing 

queſtion was, whether thoſe, that were parties in the 
compaſſing, which were not yet oned, nor indicted, 
might be produced as witneſſes, namely Riggs and 


others; and upon conference with all the Judges theſe _ . 


points were reſolved. 


(s Cre. Car. 134, 147. W. Fonet 1 8 b. 17: Youu! 1 1 | 
70 Lib. II. cap. 56. p. 145. 4. Mis | 
| - Kia 1.ᷓ. That 


e king's death, the 


m . 


© -, 2, That the confeſſion 
8 or z juſtice of the peace 
cut torture is ſufficient as to 
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+, 1. That the 0 the treaſon, that confeſſed it, 
may be one of che two accuſers or witneſſes in caſe of 


treaſon, for the ſtatute. intended two ſuch wirneſſes, * 
were allowable witneſſes at common law, and ſo 

| particeps criminis be admitted as 4 witneſs, and was ad 
_ mitted to give evidence to the jury; but the jury 
E del * 
witneſſes, but he is ſufficient to ſatiafy the ſtarute. 
one af the privy council 


indictment or trial to 
ſatisſy the ſtatute, and it is not neceſſary, that it be a 
confeſſion in court; but the confeſſion is ſufficient, if 
made before nn 
3. The king having promiſed a on to \Riges; if 


diſcovery; E ur eh og rg £10 
oy teſtimony, for the promiſe was not applied to witneſ. 


= any other; bur eue juſtices (/) held, chat 


promiſed a pardon upon condition, that he 
would witneſs againſt any others, and that being ac · 


| Enowledged by Riggs when he took upon him to give 
TED OUT he Kr pb 1s 7 


give 
evidence, becauſe. he ſwears for himſelf (); but in this 
point the greater number were of a, contrary opinion 
(a), ex libre Bridgmas verbatim, 0 1 remember the 
conſultation and reſolution. ac 


And accordingly at the ſeſſions af Newgate 1502. 
| Mary | Price was convicted of treaſon, in clipping the cur- 


rent money of England by the teſtimony of -thoſe, that 


icipes criminis (v), n 757 orton and 
0 broy Shy." her Te on alfownncd 


of 107. per Cent. and {erg BAG el money: into. 
their m . oo „ 


e our author 1 r 


were promiſed a 
{t) Vide part. 2. cap, 27. pardon or not: like refolution 


{u} Of this contrary opinion was was in the caſe of Joſeph Clark for 
the court in the caſe of Chrifopher coining-26 Car. & ſee Kel. 3 
Layer, Mich. 9 Geo. I. N. X. State in that caſe the had ay 
Te. * | obtained a pardon. 1 


Th 


_ 


voluntarily made with- - 


2 vould diſcover: the plot, he eee that part by 


wy ww wy „% © „% aw a= ac ce 


© thus 
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Ihe like conviction was in the ſame year of Hyde and 
8 upon the highway by one chat ve 5 
party in the robbery, but not indicted. 

But in theſe and the like caſes 1. The party. that. is 
the witnefs, is never indicted, . becauſe that doth 1 
weaken and diſparage his teſtimony, but poſſibl 
Wholly take away his teſtimony. 2. And yet, tho Ch 2 
fer be admiſſible, as a witneſs in law, yet the credibi- 

ity of his teſtimony is to be left to the jury, and truly ir 
would be hard to take away the life of any perſon upon 
ſuch a witneſs, that ſwears to fave his own, and yet con- 
feſſeth himſelf guilty of fo great a crime, unleſs there be 
alſo very confiderable circumſtances, which may give the 
(greater credit to what he ſwears. 

If A. B. and C. be indicted of perjury on three ſeveral 
indictments concerning the ſame matter, A. pleads not 

y. B. and C. may be examined as witneſſes for 1. 

or yet they ſtand ary altho they are indicted, 
19 Car. 1. B. R. Bilmore's cale. ; 

By the ſtatute of 1 & 2 P. & M. cap. 14. juſtices of 


e ought to examine the and take informations 
— 2 offenſes brought them, and certify. them 
at the-next 3 
| eee cannot hear and determine trea- 


by virtue of their commiſſion of the peace, no nor 
1 they may take examinations 
and informations touching ſuch offenſe of the party 
brought before them, and certify them according to that 
ſtatute; and thoſe informations taken upon oath, as they 
ought to be, and ſworn to, by the juſtice or his clerk, | 
that took them, to be truly taken, may be read in evi- 
dence againſt the priſoner, if the informant be dead, or 
not able to travel, and ſworn ſo to be; yea b . 
nion, if he were bound over and appear not, rin 
read, which ſeems to be queſtionable, 
| And in ſuch caſe information upon oath taken before 
juſtices of the peace of one county may be tranſmitted be- 8 
fore juſtices of gaol - delivery of that county, where oo. 


offenſe yas committed. via. if the offender were bro 
X 3 = 


ES. before that juſtice guære tamen, becauſe the offenſe was 


_ that a divorte Was 
that matried the woman, the depoſitions in the cauſe of 
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our of bie juciſdiction x PRE ON. cap. II I. P. 299. 
accordant (). 
- He," char bath a remainder expectänt upon an te- 


tall, ſhall not be allowed as a witneſs, and ſo ruled, but 
à diſſeiſor may be a witneſs to a.ccod youre to the tenant.” 


12 12. 


Mie. 1652. K ee iſſued to enamine the vali. 


dity of a marriage ſup $4 to be done by force, and upon 
had: an indictment was againſt elf, 


divorce were offered to prove the force, but rejected, be- 


| _ in a.ſdit of another TO OT TURN, 227227 
: 


A man convict of conſpirity,” perjury, or ' forgery i 1 


20 not a lawful witneſs. Crompt. di pace regis 127. J. Dalt. 


ap. 11x. (z) but if be be eee it ſeems he may: 
be a witneſs,” - 
And thus far concerning the- capacity or incapacity of 
the witneſſes. 

2. In relation to the manner of 'their reſtimony, ry 


| oi in Dyer of a witneſs by heatſay 1 Mar. Dy. 99-6. 


was rejected by all the judges in the lord. caſe, 
H. 14 Elis. Co. Pla. Cor. 2 if it be a hearſay from 
the offender himſelf confeſſing the fact, fuch a ney fra 
ypon hearſay makes a good witneſs within the ſtatute. 

Tho information upon oath taken before a/ juſtice of 


| peace may make a Kao teſtimony to be read againſt the 


offender ih caſe of felon y, where the witneſs is not able 


to travel, yer in caſe of treaſon, here two witneſſes are 
5 required, ch an examination is not allowable, for the 


ſtatute requires, that they be produced upon the arraign- 
ment in the preſence of the I? to the mg N he 
may croſs. examine them. 

And thus much concerning the cdi in aa time iof 
Edward VI. and evidence upon mae, 1 ſhall only 


add this. 


In civil actions, as teclpals end e. e . 


| e e — PEI guilty, 


0% & Rat: g- 264 9 544 n.. he 


„ 


=. "2 4  .. vw F ye wo 3 


aaa mA Mev. va 


. 
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| eras on the pagt of the defendant, and 
s as a competent witneſs ;\ ind | ſee no reaſon, why 
if two or. three perſons be indicted, and no evidence 
given, againſt one or more of them, but that he may be a 
witneſs for the other; but otherwiſe it is, if chere be _ 
W er N 50 


10; e ee nfed al of 
cem W declared at enafted 1 1 ar 
All this be vix. 130 1 25 „ 


COME i to 4s Mundt e wad! in add tis 
of queen Mary, queen Elizabeth, and ſo downwards. 
The firſt ſtatute in this period is 1 Max. cap. 1. con- 
fiſting of three clauſes. . 
1. That no act, deed or offenſe being by wh of par- | 
* liament made treaſon, petit 2 or miſ riſion of 
«treaſon, by words, writing, 3 or 
' otherwiſe whatſoever, ſhall be HOY had, deemed, 
„ r ede to be high treaſon, petit treaſon, or miſ- 
| „ priſion _ but «yy ſuc TIE as be declared and 
** expreſſed to be treaſon, petit t or miſpriſſon of 
e treaſon, in or by the act of partiginent of 25 E. A 
touching treaſon or the ene, of 'treaſons, and 
none other, nor that any pains of death, penalties, or 
« forfeitures in any wiſe enfue or be to any offender or 


offenders for doing or committing any treaſon, petittrea- 
* ſon, or miſpriſion of eat, other than ſuch as be 1 in 1 the | 


| — hodla here have © 5 & 6 Eg. 4 but 


eded to his fourth general be thought hf ſufficiently 2 | 
ead, and have ſhown, what would the ſecond reſolution in Tonge's caſe 
bee yan as fare of eb y him, p. 304. 
— + + 


* 


"HISTORIA PLACITORUM CORONE.- 


£8 and provided, any ſtatute made before or after the ſald 
25th year of Bux Ill or any declaration or matter 
Nee notwithſtandi 

9 That no advantage be ven b ehis act to any | 
| arreſted or impriſonod  treafo 
E ifion. of reaſon the Jalt day of 8cptem3*r laſt 


paſt, . nfl or errliwet. or attainted ' 


of treaſon, Oc. or excepted out of the queen's pardon. 
3. * That all ates: yo made . or appointed to be 


2 l the caſe of premunire b 125 ſtatute ſince the 


Brit day of the firſt year of VIII. (not bei 
. iſ dy of within nt et King Hen) before) and all 
| 5 and every branch, article, clauſe mentioned or declared 
=» the-ſame ſtatutes concerning making of any offenſe 
90 2 2 within the caſe e and all pains 
itures co ſame, or 
8 be from 3 void and re «3d 55 
This excellent law at one blow laid at all thoſe nume- 
- rous treaſons, miſpriſions, &c. at any time enacted ſince 
* n and all felonies ee ae 


| , Sechs the Hell af theſe. 
1 Resch i all thoſe numerous been. newly EM 
in any former king's time. ſince 25 E * of 
: moſt of which is before given, are wholly bn away. - 
2. Hereby all thoſe treaſons, that were declared trea · 
ſins, ſo far forth as thoſe treaſons had their ſtrength from 
ſuch declarations, and were not really Nog 5 ſtatute 
f 25 E. 3. are wholly taken away, d lef Pee 
termined according to the 43-4 25 K 
forth and no farther, than that ſtatute AM | 
And therefore: the declaration of 3 R. 2. touching che 
| Killing of an embaſſador, namely J e the de- 
claration of 3 H. 5. concerning clipping and impairing of 
coin, the declaration of Mortimer 's treaſon in | 
_ priſon 2 H. 6. and all others of that kind are now wholly 
2 out by this ſtatute, Coke upon the ſtatute de frangen- 
: 


125 rer OR it in 5 thes, * Ae by 
(6/46: 80ns..” 


a "eo 


\ 


<A A FA KK © pM r_—_ 4 on th „ 


* 


| HISTORIA PLACITORUM CORONEZ. | * 
162 P. & M. cop. 11. e that clipping; 206 |; 
impairing of money had remained 2 8 _ 
rative law of 3 H. 3, but the ſtatute of 5 Ez. cap. 11, | 
hath der lared the contrary, and put that out of queſtion. 
3. Nut it 090 not the Were for old treaſons, 
tho thoſe fo were enacted by ſtatutes made after 
25 E. 3. and therefore the fhrfelrare of eſtates-tail for 
treaſon given 7 14 26 H. 8. continues notwithſtanding this 1 
19, and fo it was reſolved by all the | 
in the lord Sbeffeild's caſe ( 955 Stamf. | 
FG 12 Ehz. Dy. 289. the reaſon is before given, cop. | 
23. P. 241: for the * * of the repealing clauſe is only 
to treaſont not contained in 25 E. 3. not to forftitures not 
I contained in 25 E. 37 for indeed 25 E. 3. creates no for- 
| feitures, but onl n what common law Was, 
f and enacts no touching forfeitures. 
4. But this act 75 not meddle with hu new . | 
that directed proceedings, trials, &c. or other oj 
| — — treaſon, but that was 
done after by 1 C2 FP. & M. cap. 10 de quo poſtea. 
5: The preamble is very conſiderable, Which takes no- 
tice of the ſeverity of former ſtatutes, that made words. 
| only without other fact, or deed, to be high treaſon, which, 
| was one of the cauſes of this general repeal. ö 
| Touching the ſecond clauſe, as is before obſerved i in ; | 
; ' the recedent chapter, the repeal b 4 Mar. had diſch ' / 
ed al offenſes. committed before againſt | 
I ſage repealed, 11 jt had 7 been a provided to 
1 con proviſo of rhis touchin perſons 
þ 3 is 
F Err it alſo took awiy all new 
> | felonies made ſince the firſt day of the reign of Henry VIII. 
but whether either "of theſe clauſes of repeal did take 
dar! thoſe previous puniſhments, which for the firſt of- . 
was made forfeiture of and the ſecond or 
third offenſe made treaſon, whether, I ſay, this ſtatute 
took away thoſe penalties, which were leſs than felony or <0 
7 N in the or ſecond 855 or * * had | 


| PASS Wo) e 


N A * 

* * 
99 ments. 
2 18 


7 
3 ADH 
* * — 
* — . 
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| *ang ſuffer and forfeit as in high 
Ds Concerning ſo A4. mph 4. 28 before. 


andſ that it was 
in the concluſion. . 


f Re her beirs ani ſweceſors i and. accord 


| nir Bagel EbRoNE, 
ments, which were made treaſon, or felony, may 75 


queſtion; as for inſtance, thar of k 6.cp 12. the the 


lauſe, which makes certain offenſes by words dana 


With forfeiture. of for firſt offenſe, loſs o 


lands far ſecond offenſe, and treaſon for the thi ne; 
whether this ſtatute extends to ſucceſſors, and (tho Page. 


nalty of treaſon for the third offenſe be repealed b TY 
9) whether the penalties for the firſt and ſecond offenſes 
be repealed, ſcems to me * rather think they 


are not. 
And no this ak having laid all farmer new treafong, 


Sete and miſpriſions flat, and reduced al to the 
 ftandard of 25 E g. the neceſſity af itate and public 
E puts the hom. and Aer rab 


new provi , 

1 2. «Tf any perſon ſhall 9 705 
or 5 My ſuch kind of coin of gold or 

45 « Glver as is not the proper, cain of this realm, and i is. 

or ſhall be current within this realm. by the conſent of 


5M « the * her heirs or ſucceſſors, or if any perſon 5 
alſe 


y forge or counterfeit the queen's ſign man 


4. 1 ſignet, or privy ſeal, then every ſuch o 4 


all be Judged high treaſon, and the offenders, their, 
« counſellors, procurers,  aiders. and abetters judged 
« traitors againſt the queen, = 62: and en 


I. It is ape TR ene” to the 
oo n, for as t perpefuat b king . inf ide a 8 ſo. 


word gue include à ſpoceeding king or queen, 
i . 75 tended 17 ap 5 by the words 


all be adjudged traitors againſt the 


1gly * 


n often reſolyed. | 
2. That the foreign coin (the counterfeiting erent i is 


Sk made 41 this act) mult- be ſuch, as is ſo made 


current by proclamation, for by the ſtatute of 17 R. 2. 
cap. 1. foreign coin is not to run in payment in England, 
and therefore there muſt be an act under the great ſeal, 


2 all e ken! otight to be, before it can be current 
ithin this 


ſtatute: vide accordant "_ 5 Eliz. _ 11. 


| and 18 Eliz. cap. 1. 


3 It 


«# : 


t hey tg. 


— 


1 HISTORIA PLACITORUM CORONS: 


Wo it — be n counterfeiting of that foreign coin, 
ch in geld or filver, viz. the part 
Id, be the 9 part filver, for denominatib ; 5 . 
e parte ; cherefore if there be a fo coin'o 


or braſs and copper, it is not within this ſtatute, bit i in | 
not neceſſary Ease of it muſt 22 or 


filver, for F that be copper gilt, or alchymy 
ſimilitude of foreign coin of gold or ſilver, it is Shi 
this act, 'becauſe rhe Ar. is a coin of gold or ſilver. 
1 Mar. ſeſ. 2. cap. 12 act apainſt riotous afſem- 


bhes is the very ſame in ſubſtance wit that of 3 0 4 E. 4 


caps 5. only changing treaſon into felony within e 

and nora bene the gn? ven to 8 ſuch aſſemb 
force, and indemnif 2 the ſuppreſſors, tho fome 5 
rioters be killed: this act was continued by r Ez. 


* £29 during that queen's life and al the next ſeſſion 


and then expired (590. 


"1&2 P.& M. cap. * 66 ſhall mali. 


« ciouſly and of his own tlie Poe _ny falſe, 


4 of his cars, unleſs he pay one gets: 
one month after wann and ſuffer one month's 


« ſeditions and flanderous news, rumors, 
tales, of the King or queen, then the an; deine — 


4 vict and artainted, as in the act is expreſſed, ſhall be 


« ſet upon the pillory and have both his ears cut off, un- 


+ leſs he pay one hundred pounds, and ſuffer three 
„ months impriſonment ; and if it 1 $ the of 


any other, then to ſtand on piory and loſe one 
marks within 


9 impriſonment, 


And if any ſhall maliciouſly deviſe, write, print, or 


< ſet forth any writing containing any falſe matter of 
« flander, Mr or diſhonour to the king or queen, 
sor to the encouraging, ſtirring or movi ng-of 

“ rection or rebellion within tha realm or oe dominions 
thereof, or ſhall procure the ſame to be written, 1 «4 
« ed, or ſet forth (the faid offenſe not being pum 


« as treaſon within the ſtatute of 25 E. 3.) the offender | 
06 dae eee 


55 at new aft mach the fame purpok was made: 2 Goo. 2. 
ag. eh « The 


any 5 { 


Jr 


? : 
A. 
x5 - l 
. 
4 
? 2 cc T] 
* Y by 
” 3 
* 


4 penchable for 95080 unleſs. convict withia three 
. « months after the offen(e peers. io be tried by their 
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2 of any :of theſe offenſes alter a former 
7 e 
TIC. 

4 have pas Se. and to 
2 = perſon. im- 


been this a& theſe things are obſervable : 1, That the 


8 EIS DIES the 


8 150 
5 . e IE oo within 


3} 
f 


5 E 3. ſo ſome writ Sao e by 


to make any „that was treaſon wi 


conſtruction have the ſame might not he within that 


ſtatute, for the law-makers cannot be 19 9 — to intend 
the ſtatute of 


25 E. 3, to be than.treaſon,, and b conſequence and 


| conſequeritial illation many things might by 2 witty ad- 


vocate be conſtrued and heightened to be to move inſur- 
rection and rebellion, which immediately, and in their 
own nature, nor in the intention of the writer, were ne- 


cf ver ſo intended; this ſtatute. died with the queen, but 


FE or take her out of the way, 
__ . -* of any ſuch like malicious prayer amounting to the 


oy 228 they, their procurers and abetters ſhall be 
* adjudged traitors. 
A « Bur as to any the offenſes aforeſaid dur- 
that feflion of parliament, if the ers ſhall 


_ rs dp . 
t o n ut a 
* be given e them, bur + 


rn may be infli 


p * > 
* a 
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_ HISTORIA PLACITORUM CORONA 
So chat they took not this to be a treaſon witllin the 
ſtatute: of 25 E. 3. neither is ĩt thought to be a very 


offenſe, for ic is am appeal to God, ho we ede bee 0 


to His own 


moved b den wiſhes _ p 
. 1 GM. 7 - confitech of freral remark: 
1 2. 155 10. 
OO di e the king and 
1. „ I any uring J ing 
. deprive the laing from ha 
6 jointly with the queen the ſtyle, honor, and King 


* name. 6f the realms arid dominions belonging to che 


queen, or to deſtroy the king . 


4 or to deſtroy the rey, or te hin of hr dy, bet 
7E aa 


e ee of the fi eee 3 
Pet 


ing the marriage, or againſt the queen or any 
Ka kin kings or queens ofthis real or to or to 
« the queen or the heirs of her body Ki 
< of this realm from the imperial crown 
and the ſaid compaſſings maliciouſly, 
< rectly ſhall utter by open p 7 e 
** or if any perſon ; words ſhall mali- 
< ei „ adviſedly, and a declare or pre 
that t e king during the marriage ought not % l 
<<jointly with the queen the tyle, honor and K 
name oſ this — or that any perſon,” being f 
the now king or queen, 1 — 
% chen olght'$0 We alas thts honor and 8 
of this realm, or that the now queen is not, of f right 
_ ©-.aught not to be queen of this realm; or after her d 
< the heirs. of her body, being Rings or queens of this 
<:1realm, ought RE: ede e er 


or ns 
705 


and di- 


- 


4s 


chat any peſo n, other thati the queen duting her life, 


Sor after „other than the heirs of her body, as 

2 eg of the heirs-of der dvdr ſhall dein We. 
ought . to be queen or kin this realm, ae 

Auch offender mall loſe ** queen all his 

chattles, and forfeit the iſſues of his lands 

life, and have perpetual impriſonment ; the ä 

L offenſe after a former conviction ſhall be treaſon. 


"a — 


e ruler of thy: people, 


9 


- 4 
= 
* © * 4 
* n 
: * 
+ 
7 - 


* N 8 8 N 


2 


wu —_ 


o 
+ 8 


r amen * 5 2 


| . . 


S 


meren meme coRoNnfr ts. 
1 


2 


2, „ And if any by writing, overt. act, or 
dead (hall ares gps edviſely and y utter the 
id, then they, their abetters, procurers, 
£0 - aiders; and comforters knowing the ſaid 
« offenſe. to. be done; and being thetcof convicted and 
5 e ente Kefer ſhall 
judged traitors, - and forfoit goods, 
proton to the queen, her heirs-and ſue- 


. Ferien for the goremment of the queen's 
| 1 

4.1. on | during che time that the king dl 
ha N 182 a, the queen's. children; ſhall com- 


to. deflroy th king, or to remove him from the 
— t of the ſaic children, it ſhall be treaſon. 


ae. hereafter; to be had; awarded or 


1 treaſon, ſhall be had and uſed only ac- 
3 3 of the common 
_ this realm, and not otherwiſe; ſaving to all 
rſons, (other than the offenders and their ar, and 
n of cheir uſes,) all ſuch 
„ rights, titles, intereſts, eon, leaſes, Cc, which 
2 ns if tis af had nexer bee 
A had never been 


* 2 treaſo ſhall. be adju 
Copcealment, any high on 2 


TS 


6. 
« ed only e of ae wr and to forfeit and 


ag in 23 miſprifion notwithſtanding this act. 
7 


. weihen of 
+ reaſon... 


© ] -24-; 13 16 


48. {Nene 10 - impeached for words, unleſs indifted 
2 months after the offenſe. 


9. Witneſſes examined to or depoſing any creafons 


in this act, or at leaſt} two of them ſhall be brought 


the pry . ae wh dr 


= £5 ” 1 
7 


10115 405 in 


Mb 18 
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10. In all caſes of h treaſon concerning. coin cu 
2 rent wer this ran, 85 councrſctin FAG. 5 king's 5 
ueen's ſignet, pri t leal, or manual, 
@ I v9 52 of oh and AE ſhall (oe 

« and kept, as heretofore oh been "ed br HE. 

i: laws this realm, any, law, ſtatute Ree or dhe ing 
& the contrary notwithſtanding, 
© * The counſellors, procurers, comforters, and * 5 
& for the firſt offenſe to ſuffer as the principal in the the firſt 


e offenſe, and procurers, s and a for 
* ſecond offe ſe to forfeit as the principal in the ſec 
« offenie, 


yu | ſtatute for ſo mich. as concerns the TEA or 
pu ent inflicted for words, Cc. and likewiſe the trea- 
ons newly enacted was but temporary, and died when the 
queen died without iſſue. _ 5 
But there is ſtill obſervable, . : As 
1. The great 1 "that » Was uſed VET words 
hd 9 5 thoſe ve 1 5 8, which written were made 
in the firſt offenſe trea 4 being only ſpoken were in the 
firſt offenſe zu miſdeameanor, . altho many. of the words | 
there mentioned ſounged high, as natnely that the queen 
is not or ought not to _be_queen, but ſome perſon elſe, 
whereby we may gather the opinion of parliaments.n thoſe 
times, that regularly words, tho of a high nature, were 
not treaſon, nor an overt-adt of compaſſing the King's 


The ad thing chibvatits5 1s, that here are FT creaſons 
newly enacted, which yet were treaſons within, 25 E. 4 
as Nis arg, Holy deſtroy; and, depoſe the queen, an 
by writing or overt- act; and dr 
au cle was omitted in the ſtatute of 1 Ex. cap. 6. 
und left to the ſtatute of 25 E. 2, 

The, zd thing obſervatle herein is, that the queen's 3 
küöſdand is not within che a& of 25 E. 55 
necetlary to have an act of parliament or the Hitec 
That tho there was a communication of the f 


him, Tho was only the queen's huſband. 
fitle to the queen's Huſband, yet even that copld n not ha 


bona bue by ad? of pectin OPS more is com- 
. municated, 


©; : 9 


10 . pr Mer * 
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. „ E. . cb. 8. 28 K. 3. 
Se 29; e wn of an alien per medittarim "Eg 


. 3 225 Are all” repealed "oy this ſtarute.” Ca. 


6G 0 1 5 1 
concering ens inet e „ 8 


3 kc their tenen te the priſoner, if he 
e "wha to tart of 5 5 Huh we ee 


bite for the 
eee A g bnberning the 


vers, or michia the bodies of coutities, 


_ 1 5 ſpoken 1 of hi — 35 or 


45 N WOW . 8 992 * . 
N 
„ - , 


ee W ern Re 
8 80 but" the eltle 3 ee 


2 
econ e of tial. bf treaſon 

IX] core of he comin ln is mw 

F this lade If the ſtarute as to be Neb 


©. mrs 551 trial halt be . — 2 
: Hor eue, H. Dr, Lopez's | 
2 l. Co: . View p. 27. COR 


wh 2 5 trial of 4 lunatic without .iſſue 'j ined by 33 


in 4 foreign coun H. 8 55 
7 of in Wh, 26 7457 E 5 


FE only the goth and koch clauſes of this fatute ſeem 

72 55 pie, chat this Karate intended the repeal of 
otherwie why ſhould. char pecial proviſion be add- 

in'this' ſtatues, for ar Nalt ewo of 0 itriefles formerly 


e eee 1129 * * re- 
* or tute 8. ca. 2. for trials o 
4 ing RE. * was no way 
Sip cottinibti law 455 0 trial of hol 
our of the boch of counties ;- bur it | 
of trend Eomithitted in any e in i- 8 


miral'c Juriſdidt{on there, is reſtored" to 7 by 


. where ir wd originally triable. 


Neirher goth the act NENT petit Kats tor gehn 01 


. 


as x0 that, Randt in rhe f. 
iking of 


| W. 
nenen dee TT LIAM: % 
+» N 4 . p L * e 4 7 L & It 74 * * re 

* 


4 


| ftored dy th 
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ET 5 challenge in caſe of high treaſon is re- 
$4 
85 to that point repealed, vide accordaut Co, P. C. p. 27. 


libres ih; ſo that at this day he may challenge thirty-  . 

flve, vi. under three juries peremptorily. Co. P, C: thidem. 
18 2 P. M. cap. 11. Whoſoever ſhall bring from 

the parts beyond ſea into this realm, or into any t 


the dominions of the ſame; any falſe and counterfeit 


money, being current within this realm by the ſuffe- 


A rance. and conſent of the queen, knowing the ſame 
coin to be falſe and counterfeit, to the intent to utter 


or make payment with the ſame within this realm, or 


any of the dominions of the ſame; by merchandizing - 
« or otherwiſe, the offenders, their counſellors, procu- 


& rers, aiders and abetters in that behalf, ſhall be ad- 


60 
4 

* 
«& 


oy o = 


and the ſtatute of 33 H. f. cap. 23. 


* 


judged offenders in high treaſon, and after lawful con- | 
tion ſuffer and forfeit, as in caſes of high 


TEE TCT ee, e </ 1, PRI 
Af any be. accuſed or impeached of any offenſ® 


- < within this-ſtatute, or of any other offenſe concerning 
. < the imparing, fotging, .or. counterfeiting any coin 
d current within this kingdom, he ſhall be indicted, ar- 


% raigned, tried, convicted, or attainted by ſuck-like 
« evidence, and in ſuch manner and fort, as hath been 
cc uſed and accuſtomed within this realm before the firſt 


8 of the reign. of Edward VI. any law, ſtatute 
a | | „ 


c. to the contrary hetyithſtanding. TOR 


Upon this ſtatute ſeveralYhings are obſervable; © 
1. That the foreign coin in this caſe, mult be ſuch, as 


is made current in this realm. by the conſent the 
queen, which cannot be without proclamation by writ 


Under the great ſeal, as hath been before ſaid p. 213 
ECC „ 
2. That the party, chat brings it in, muſt know it to 


counterfeit. 


3. That it mult; be brought into the king's domini. 


ons from ſome. place, that is out of the domini- 
ons, and therefore the importation out of Ireland is held 
not to be an importation within this ſtatute, for that is 


within, the dominions of this realm, tho not within the 
realm. 3 H. 7. 10. & vide ſupra cap. 20. p. 326. Co. 


»” 


H. C. P. 18. 5 
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R 1 . 4. 


,» 


A 


*. 4 0 5 
* * 
1 * 
% « 
* . ”_ 
- , 
- 


q . CY 


Y: C T \ . 
N = 


— as 6 Er i 


"+ It mutt be brought with an intent to merchandize 
yment-within this realm, and this intent may 


or make 
be tried t by circumſtances, tho. the offender hath not yer 


«Evally made payment or merchandized with it: vide 


3 ate 229. 


go Chis is a new law, for the ftapute of 4 H. __ 


| whereby te was formerly enacted, is repealed 

> 6. By Ps a law perpetual, tho it only of coin 

1 che conſent 288 queen our 
lord and lady, and ſo it hath fill taken. 

at this time it was taken, thas impairing of 


. within this realm was treaſon as to the 
E Sr coin 5 this 4 capt force of the” Acctarative 


£98 6 "this was not 
. I there ws 90 thr tam in fore em 


ever akon of the coin treaſon between 
Aar. cap. 1. 1501 C P. 


M. cap. 11. 8 

b reformed by the declaration of 5 Elz. cap. 1 
8. Thar without 1 = ok m the 805 &f coun- 
coin current there is no 2 


E two witneſſes, Ns hs 488 


the” inditmene;, fo that queſtionleſs, as to this 


. eee 
5 two witneſſes is wholly repealed, for the ftatute faith, he 
tall be e, &c..the omiffion of which word in the 


clatiſe of 1 & 2 P. & M. cap. 10. which con- 


; cCerns treafons rm is that which gave the great 
_ countenance to 
_ * other treaſons tiers Obs Hes witneſfes upon the in- 


at apinion of my lord Coke, that in 


ms, tho that ſtatute, as to the TW, ned the 
eourſe of the common law. | | 

| Leame naw ro the time of queen Elizadth x 
he ſtatutes, that concern teaſon, I. ſhall range in 


7855 ranks: 1. Such as more immediately concern the 


ſafety of the perſon. 2. Such 28 concern the 
money of e 3. Such as concern the ſafety 


| 5 25 queen's government in relation to papal ufurpa⸗ 


and matter of 


I. I begin with the BE gk uv cs here 
GGG 


El. 


& 


tanks ot oh ES ene 


any doubt to the contrary notwithſtanding ; 


— 
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be ap; 5. The ftarute of te. f. @ MM. cp: 
to. is recited, and that tba? ſtatute extended only to queen 


| ret Ara the heirs of her body, the very ſame ſtatute - 
m 


is enacted over again, only with an application 
thereof to queen Elizabeth, and the heirs of her body, 
and almoſt all the fame elauſes are over again, exce 
that which concerns the trial of treaſon e Tax t 
y the 


common law, and the clauſe of compaſſing to d 


queen, and manifeſting the ſame by writing or overt · act; 
two witneſſes are required to the indictment and arraign- 
ment of the priſoner ; this act expired upon the queen's 
death without ifſue., . 


1 EA. cap. 6. The ftatute of 1 Mar. et 2. cap. 3. 


concerning ſeditious and falſe rumours is revived, as In 
relation to' queen Ekzabeth, under the ſame pains and 
penalties, as are therein contained, as tho the ſame act 

extended to the heirs and ſucceſſors of re Mary, 


perſonal to the queen and the heirs of her body, and was 
repealed by 23 EA. cap. 2. 


13 Ek. cap. 1. If any perſon during the natural life 
« of in the realm or without, com- 


the queen ſhall, wi | 
paß or imagine the death or deſtruction, of bodily 
vc 


tendi 5 8 or deſtruction, maĩiming or 
„ wounding 0 perſon, or to depnve or depoſe her 
from the ſtyle, honour, or kingly name of the crown 


« of this realm, or of any other realm or dominion be- 
longing to her majeſty, or to levy war againſt her ma- 


jeſty within the realm or without, or to move or ſtir 


<< any foreigners with force to invade this realm, or any 
other her majeſty's dominions being under her obey- 


« ſance, and ſuch compaſſes, imaginations, devices, or 


« intenrians, or any of ſhall maliciouſly, adviſedly, 


and directly publiſh, hold opinion, affirm or ſay by. 
any ſpeech, expreſs words or ſayings, that the queen 


„during her life is not, or ought not to be queen of this 
realm of England, and alſo of France and Ireland, or of 
* any other her 3 dominions being under her 
gbeyſance during her life, or ſhall by writing, print- 


W ng, preaching ſpeech, expreſs words or ſayings, ma- 


40 
ki 
«7 


uſly, adviſedly, and directiy publiſh and affirm, 


ut this was 


39 


* 
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, that the queen is an heretic, ſchiſmatic, So Las infidel, 
4 or uſurper of the crown, every ſuch ” FN be 


faken, e and ed 45 authorit 5 1. 
| _ 


| 2 Hament to be high treaſon; 2 the o 
«© abetters, counſellors, and procurers, and the rea 
e and comforters of the ſame offenders, knowing the 
fame, being indicted, convicted, and attaint "according 
T to the uſual order and you, * the common law, or 
+ according to the act of 35 H. 8, for trial of treaſons 
L cut of the realm, ſhall be 2 traitors, and ſuffer 
6. and 72 as e al, 
228. If any perſon of any co ition, p Z or nation, 
during the 2 8 life, pretend, T5" or ow 
e themſelves, or. any of them, or any other, 
« now queen, to have right to enjoy the crown o "ag I 
Jan during the now queen's life, or ſhall duri e 
*. queen's life uſurp the crown, or the royal title, ſtyle 
„% or dignitys of the crown of England, or ſhall during the 
<< queen's life, hold, or affirm, that the now queen hath 
not right to hold the ſ4id crown, realm, ſtyle, title, or 
* dignity, or ſhall not, after demand made on the behalf 
*% * of the queen, acknowledge effectually, that the now 
' & queen is true and rightful queen of this realm, they 
5 all be diſabled during their natural lives only to en- 
joy the crown by ſucceſſion after the queen's 08 
as if ſuch perſon were naturally dead. 3# 
3. If any perſon ſhall during the queen's life hold or 
« affirm a right, intereſt or ſucceſſion to the crown to be 3 
in any ſuch claimer, uſurper, or pretender, or not 8 
15 acknowledger⸗ after notification by proclamation of ſuch | 
claim, uſurpation or pretenſe, ſuch peice mall ſuffer 
< as a traitor. 
If any ſhall maintain, chat che common aus, not 55 
s altered by parliament, ought not to direct the-right of *: 
„the crown of England, or "that the queen [ Elizabeth} 
with and by the authority. of parliament is not able to 7x4 
make laws of ſufficiett force to limit and bind the c 
£ crown. of England, and the deſcent, limitation, inhe- C 
*  ritance, and government thereof, or that this ſtatute, 6 
4 or any ſtatute to be made by authority of -parlia- | _ 
ment with the queen's royal aſſent for the "OE 5 
8 8 4 2 * 


4 : ' TS ol FLA a ' 
N ; 4 
* 


forfeit all his goods and chattles. 


” 
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| * of the crown to be juſtly in the queen's perſon is not; 


= 


*, or.ought not to be of ſufficient force to bind, limit, 


- © reſtrain, and govern all 2 their rights and ti- 
tles, that in any wy mig t | 


« flbility in or to the crown of England in poſſeſſien, re 


„ mainder, inheritance, ſucceſſion, or otherwiſe, every 
_ * ſuch prion ſo holding, affirming or maintaining dur- 
ing the 


queen's life ſhall be judged a high traitor, and 
every perfon ſo holding after 2 


5. If any by writing or printing declare, before the 


e ſame be declared and eſtabliſhed by act of parliament, 
that any particular 11 ought to be right heir 
ne na 


to the queen (except the natural iſſue of her Body) or 
that ſhall print, ſet up, or ſell ſuch book, for the firſt 


soffenſe he ſhall ſuffer one 2 impriſonment, and for- 


_ *: feit half his goods, and 


or the ſecond offenſe it ſhall 
* be a Premunire. ” 70 e, e 
6. < Trial of a peer by his peers is fired. 


7. Saves the right of all, other than the offend- 
ers and their heirs, claiming only as heir to the of. 


fender. 


8. « Offender within the queen's dominions ſhall be 


% indicted within fix months, and out of the dominions 

_ «within twelve months. 
9. No perſon to be arraigned for any offenſe within 
this act, unleſs it be proved by the teſtimony, depoſt- 


tion, or oath of two lawful and ſufficient witneſſes, 


5 face, and there declare all 
; 0 patty arraigned, unleſs the party arraigned ſhall wich- 

«out violence confeſs the ſame. br, A 
10. © The aider or comforter of ſuch, as "ſhall affirm 
Le the queen a ſchiſmatic, hereric, ' tyrant, infidel, or 
e uſurper, ſhall for his firſt offenſe, knowing the ſame to 


© mat, drink, apparel 
* body, or health of any offend- in any offenſe, made 


| * who ſhall at the time of the arraignment of ſuch per- 


l 
bot. 


„ fon be brought before the party offending face to 
85 can ſay againſt the 


* be committed, incur a premunire, and for his ſecond 


«offenſe, after conviction of the former, ſhall be a traĩ- 
"ES IT OT $958 EONS WET 


- 


fr. < Provided, that giving charitable alms in money, 
8 bedding for ſuſtentation of the 


«4 
— 


claim an intereſt; or poſ- : 


queen's death ſhall. 


"7 * 4 
= 
- * 
gar" 
9. 


. 
— 


1 HISTORIA PLACITORUM RON A. 

& treaſon or premunire, during the time of his impriſon. 

1 cc ment, ſhall not be taken to be any offenſe, _ __ 

Tho this act be antiquated by the death of queen Liza. 

beth, yet there are (as in other acts of this nature that are 

-. ., expired) divers matters that are obſervable for the true 

underſtanding of the common law, and therefore I have 

I many acts of this nature at large. | 
I. This act doth contain and enact ſome. treaſons as 

„ new treaſons, which certainly were treaſons by the ſtatute 
vf 25 E. 3. as compaſſing to deſtroy or depoſe the queen, 

dad manifeſting the ſame by writing, printing, or.overt- 

nc; but it was thought or at leaſt doubted, that mani- 

fefting the ſame barely by words were not within 25 E. g. 

Audi it appears by the r 
M do take away ſome bis, as well as to provide new. re- 


. It partly appears by this act, that the bare. conſpi- 
acy to 3 was rbb by the ſtatute of 25 _— 
| ithout a war levied, and accordingly it was reſolved P. 
39 H. Burton's cale, Co. P. C. p. 10. and therefore. we 
are to be careful not to apply all convictions of treaſon in 
the queens time, as jud ts declarative of the ſtatute 
of 25 E. g. de proditionibus, becauſe they were oftentimes 
indicted upon this ſtatute in the queen's time, and the 
general concluſion of the indictment contra formam fta- 
| þ and ſometimes generally contra formam ftatut. with 
—_ ._ an. abbreviation was 4: har to any ſtatute then in 
force, which was moſt effectual to this purpoſe, _. 
In Ander/ox's reports, part. 2. u. 2. (c), 2 1 that 
nn 37 Ez. divers apprentices were committed for 
riots, divers other Ao aer conſpired to deliver t 
—— out of priſon, to kill the lord. mayor of London, to burn 
His houſe, to break open two houſes near the Tower, 
| where there were arms for three hundred men, and to 
furniſh themſelves ; after which divers apprentices threw 
about libels moving others to join with them and to al- 
 femble at Bunbill, where divers to the number of three 
hundred aſſembled, where they had a trumpet and a cloke 


- . — ** ö - 

25 upon a pole inſtead of a flag, and as they Were going to- . 
| 2 2 * | 4 7 2 55 ” | ' 4 1 1 * 
. eee 1 ; 
>) EY, | | hy 9 85 { * . Wards * 

2 % . . * 1 d * K 

** | ; | | 

— 8 , 2 


* 


yu 
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| wards the mayar's houſe, they were met by. the ſheriff 
i and ſwordbearer, againſt whom the apprentices offered = 


"-Ie-wax-refalved, teh was reap mſi te Fab 

of 13 Eliz. Tur war, and al 

they intended no harm to the pe f the queen, 

| becaule it concerned her in her aer and authority, 

r 

ought to do, it was a pe Laine wa BE due and 
were condemned 


executed. 
2 11 proceeding mas upon this ſtatute, and 
chance, che circumſtances oe the caſe whally 14 * 
her, this might have been an actual Jevying of war wirh- 


gave, 3: . 
. tho oops mock ale bh act be 


n ueen's death, og ae 


Ae * * un qui 6 mak it an overt-a 
how cautio 


Bos uy 1 8. cn is penned, mabciouy, 
_ rely. Sc. ng t , 


. 
ford, fol. 41. B. 
attainder in 


| 15 ee of ons, Who are convict or 
77 — 5 eee a man be guilty 

of it: vide tamen Dyer 256; 

* N e rhe aiding nh 

—_ of the traitors, knowing-them-to be ſuch, makes 

1 of treaſon, and therefore here 1s care by ex- 
Feels deri Fon to make the ft offenſe a promanie. 

Y 4 Here 


- 
| 3 
2 


* * 


mT 138 abrröavif ien 


| 7. Hite s great care to Uiſable the heir to the crown 

2 gal ſucceeding, if he uſurp during the queen's life; but 

. tho all the care imaginable was there uſed, yer it hath 
| 6 15 held, that by the acceſſion of the*crown to the per 

ſo diſabled, all theſe difabilities have vaniſhed, — 

a A . 7..4- (4) : ge Mr. Plowden's learned tract touching 

ht of ſucreſſion' of Mary queen of Scotland. 

lars -3þ 4 concerning the power of the ing e Urnir the | 

1280 by conſent of parllament. 

9. That they took the ſtatutes of 1 and of 5 & 6 K. 6. 

; concerning two witneſſes to be determined, or at leaſt 

| Hot do extend to treaſons' afterwards enacted, for other- 

Vi there needed not this ſpecial ere and provition'd Bf - 

. 5 1 as ne 4 85 . 

| 3 e as the aiding or "comforting of e et 1 

* . itious ps made treafon-on the ſecond con- 

Yiehoh, mult be for the ſecond offenſe, after à coiction 

of rhe former, ſo the ſecond” offene, tho "committed af- 

- er a former, is got treaſon, unleſs i be alſo committed 

| 8 0 former conviction: che like method is in geen 
the Ratute of 5 Ez Fp. 14.” and 

gion holds 2 caſes, me the Neond rake 

Fig to a ſeverer pu nithiniene th an the former; for 

It is intended of ſuch W bene d 98 50 omitted after” the con- 

9 10 form wy u. TEETER Crow WO: 

II. Tt 1 proyided that dne relief wall not make 
party guilty of treaſon or amine, as an aider or | 
To this Was a neceffary provifion'to avoid queſtion. 
- 52 egularly refief by victuals'or clothes of à felon or of 

py, after he is i cuſtody or under bail; makes not a 
Man an [acteſfiry in felbby, nor A 7 priticipal in treaſon, bur 


4 23 


7 


t CL EARS 


-— 


"= 4&4 2 


1 


* l The rds or tut bos; are, r eee . 
„ ma a, fierfoa:nYe and re c gebuyonlythat 
- &/charged agtainder co facto, .potwithſtanding he ſho 1 gt por hoſ- | 
2 be yp upon him The gouernment on of the government 
the Wing Ring 3 16 that it was not i. ſeficn would: purge: all alle. 
tte bare acceſſion or deſcent of the which is juſt as rer as to ſay, t 
hu by being in actual poſſeſ- he, who can get the power into 
ſi gmyernment, Which hands nobwithtanding baader 
* meas erat taremove all diſabih- | Wo ia ment to the contrary, 
caſe therefor e is noargument. ; Wi 2 wor I woe honey 3 
1888 770 AF Ele. 'couldnot * "attailider | 
T7; e ee 1041 "xg Err 


ke 


N . 4 * 
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A he help him to eſcape, that makes him an acceſſary i in 
dne bend a. principle in the other, 'Dalt. cap. 108. 
P. 286. %, and with this agrees this proviſo in the caſe of 
high treaſon; but nora it extends no farther than during 
the time of his impriſonment, yet the law is all one, if he 
be under bail, for he is is cuſtodiũ till, for the bail are in 
| Jaw his keepers, and he, that is delivered to bail in the 


_ Eing's bench, is nevertheleſs ſaid ro be in cuſtodid mareſcalli, | 


© 14 El cap. 1. © If any perſon do within this realm, 


— or elſewhere unlawfully,” and of his own authority com- 


«© pals, imagine, conſpire, practiſe, or deviſe by any ways 


. or means with force, or by craft maliciouſly and rebel- 


. lidufty to rake, detain or keep from the queen any of 


* her towers, caſtles, fortreſſes or holds, or malicioafly 
"+ and rebelliouſly take, burn or deſtroy them, having nel | 


of the queen's munition in them, or being appoint 


4 to he guarded with ſoldiers within the queen s domi. 


1 mons, and the fame compaſſing do adviſedly by expreſs 

ye words or deeds utter and declate for any the EA” dla 
4 or rebellious intents aforeſaid, it mall be adjudged 
4 felony in the offenders, their aidets, comfor  coun- 
vw ſellers and abetters withour c 


If any ſhall with force milie Ge Abend. | 


0 tain from the queen any of her majeſty's caſtles, towns, 
1 forkteſſes or holds withm any of her dominions, Sand 
"of her ſhips, ordinance or artillery, or munition 


and not render the ſame withiff fix" days After 5 — 2 


mation, or wilfully or maliciouſly Vel ür 


aof er ſhips; of bär anz or her haken, ek this hall be 


ene — 


es en 
Fhis add to-continie during the queen's Hfe. 


We may ſee by this act, that the opinion of the ns: 


Oy in that time was,” that this conſpiting to take forts 


or "ſhips by Force or deceit was not tłeaſon; but indeed 


"the actual taking them by force was leyyi 'of r aganft 
WS: y the i Marte of 25 E. Br 


* „ 
* 
= 
* 


n Kb a man detains the king's own: FRE or ſhips, 
if any commiſſionate the a dende the 
ee "ins it Is refuſec to ende * = 


ON wy 


(e) N. Edit. cap. 161, 5. 531. 


king's 55 


i: ral 35 this was treaſon even within 
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kings commiſſioner. raiſeth a- „makes an 1 


and they within ſtand upon their guard, and * 


e within the 


85 256 Es. n ee 


ings go ch CINE e 


2 conſpire, ine, 
15 Wd 23 3 e eee 


„ fo cal committed cen's ſpecial com | 
= * * 5 — * 


. Te arch — xp — 
. 0 * matter, it ſhall be miſpriſton are 1 
FA el be indie of e 
— queen, it 
. ee ee . 8 
1 If it 


bend e Bal then ay con- 
< ſpiracy ſo declared as aforeſaid. ſhall be high treaſan . 
this c io laſt during the queen's life. 


_- Thelc . obſervable upon this z Hens is 
1 =o proviſion againſt the actual ee 
ee ee ge for if the part committed ad 


te of ag E. g. hut if it were only a commitment 
$5 treaſon, but no treaſon committed by the perſon in 
cuſtody, ſuch delivery was not treaſon, 3 
cap 22. But 2. The he conſpiracy to do this, tho mani - 


felted. by open act, was neither treaſon, „ 


of treaſon, nor felony; neither is it at this day, but 


| and 
ST TIT nnn . any 


bs - 
- x 2 = % 
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HISTORIA: PLACITORUM CORONA. 
priſonment, tho the impriſoned were indicted; yea 

- pitainted. And 3. This act extends only to ſuch — 
- ps. concerned immediately the * perſon, not to 

treaſons touching her ſeal or coin 

And thele are all the acts, that ene made in the 
queen's time touching treaſons, which more eſpecially re- 
F her perſon, all which expired at her 75 


II. 1 come to thoſe creaſons, which were enacted in - 
the ques ueen's time concerning coin, and they are three. 

1 11, Makes the filing, w 
N. Aa <lipp bping of de coin of thi realm, or f 


orcign con 
c made current by proclamation, for lucre or gain; and 
* their counſellors, - conſenters and aiders to be high 
treaſon by virtue of this a. ; 

14 Ekz, cap. 3. Makes the counterfeiting of foreign 
coin 4 gol or Bly, qu current 3 this realm, 

<4 miſprifion of treaſon in the offenders, procur 

, aiders and "Makes the | di 0 

18 (ad. 1. es I ring, diminil EY 
30 buen „ 6 or Ep 2 — coin 1 this 
% Ein A current by proclama- 
e high-treaſon in the offenders, ; 

«4 their counſello 9 and aiders. 12 

But of theſe ſufficient hath been ſaid 5 
buſineſs of money, forfeiture and u n the ſtatutes of 1 1 IGL 
and 5 6 E. 6, The ſum. of which is this: 

i. That the creaſogs made by the ads cf 5 ae | 
18 Elz. are new reaſons, newly made Fug" £4 
this act, and every. wy is eſtopped 5 y the con- | 
trary by reaſon. of the ſpecial poo} up penaing of 
-— uiz. Pall be adjudged tt þ ure of the 


Aer tk That the foreign coin, the lane and impairi 
whereof is made 8 by this act, — be fuck vx. 
made current by proclamation, for it cannot be other- 
wiſe te" * * reaſon of the prohibition of the ſtatute 
of 17 R. 2. 1. and alſo, the word proclamation 
in thoſe acts refer to foreign coin ſo legitimated by 
proclamation,” not to the proper coin of this king 


dem, which needs W 3 | 
| 3˙ 


„ rr x one 
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— 
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3. The trial and whole proceeding js to be aceordi 
90 the courſe of the law vy the expreſs words of hee 
acts and of 1 & 2 P. & M. cap. 11. and therefore there 


need not two witneſſes. uired b the afts of 1 and the 
S6 E. 6. =, J . 


a Fon. 34. 3 4. Not only the offenders themſelves, but the coun- 


ſellors, conſenters and aiders are within thoſe acts; but 
ularly in caſe of any old or new treaſon made, 


8999 rep 
the com 
guilty of treaſon by a kind of neceſſary concomitan 


t it ſeems to me by the ſpecial penning of this act, 
it extends only to counſellors, aiders and conſenters 


(according to the reſolution in Conyer's caſe, Dy. 296.) 
as to the offenſes made treaſon by thoſe acts, tho poſſibly 
it may be treaſon, as to the recelyer of a counterfeiter 
- within the ſtatute of 25 E. 3. accordi to my 9 
'Coke's, opinion, Co. P. C. cap. 6 P. 138. % ike" is 
old treafon, and nd Tych reſtriction by expreſs words 8 
lors, aiders and aſſenters. 
5 te iy = The clipping and impairing, chat makes treaſo 
Within theſe acts, muſt by the Expreſs words of the ac 
| U Fer gain or Turre, and fo laid. in the indictment. 
2 "Counterfeicing of coin not current to bring it within 
mum e by the ſtatute of 14 Eliz. rap. 3. muſt be a 
nterfeiting of ſuch foreign coin, as is of gold or 
ns or confits thereof for the greateſt part, and ex- 
Ks not to the foreign copper, or leather coin. 
No cor "BR of 18 or loſs of dower are to be 


by dcn theſe trelſons. 
III, TOO, K 47 795 to the third ſort of kane 
in a oh time, , which relate to the queen's 
ee cialty in relation to papal uſurpa- 


| hd "oy 3. 3s an get of retogn'tion of the queen to 
4 Ahrtal ſovereign of this realm, and all acts re — — 5 
"nant, Therebnto are” repealed ; and cap. 1. the oat 
| Tupremicy i is enacted to be taken by the perſons therein 
*delcribed + che es of which oath 9 in theſe 
Words, Viz. 255 N 2 


7 * - ; +32 7 - 2 7 
f ' * 


3 14. B. ab unerty eſti and berker in my con- 
* Tm, that the queen's highneſs is the only ſupreme 
governar 


orters and receivers of. the offender are el 
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mis ToRIA PLACITORUM co RON. 


« governor. of this realm, and of all other her highs. 
& neſs's dominions and countries, as well in all ſpiritual. 


75 eccleſiaſtical things or cauſes, as temporal, and 
& that no foreign prince, perſon, prelate, ſtate, or 


* potentate hath or ought to have any juriſdiction, 
power, ſuperiority,” preęminence or authority; eccle- 


* 


true a ce to the queen's highneſs, her heirs 


4 lawful ſucceſſors, and to my power. ſhall aſſiſt and 


defend all juriſdictions, privileges, preeminences an 
& authorities granted or belonging to the queen's high- 
« gels, her heirs and ſucceſſors, or united and annex 


4 to the imperial crown of this realm,” So help me 


God and by the contents of this book. (f) 
. 75 ö | 2 18 
Every perſon. appointed to take the oath, and refu 

ſhall loſe his offices and bencfices, and be Mabie . 
take any office or benefice, Sc. and then proceeds to 
other penalties upon refuſers. 


And by that act it is enafted, „ That if N perſon 
all by 


e inhabiting within the queen's dominions 


writing, printing, teaching, preaching, expreſs words, 


4 deed: or act adviſedly, maliciouſly; and directly affirm, 


« hold, ſtand with, ſet forth, maintain, or defend the 
« authority, preeminence, power or juriſdiction ſpiritual 


« or eccleſiaſtical of apy foreign prince, prelate, perſon, 


« ſtate or potentate whatſoever, heretofore claimed, uſed 


* or_ uſurped within this realm, or any dominion, or 
country under the queen's obeyſance, or ſhall - ad- 


« viſedly, malic iouſly, and directly put in ure, or execute 


any thing for the cxtolling, advancement, ſetting forth, 
maintenance, or defence of any ſuch pretended or 


* uſurped juriſdiction, power, preeminence or authority, 


* or any part thereof, every perſon ſo offending, his abet- 


© ters, aiders, procurers and counſellors, being convicted 


according to the courſe of the common law, ſhall 


(f) This path, and'this ſtatute fo far; as relates to, the ſaid oath, are 
®rogated by 1 . & 2 eee | 
BU 3/12 :4 es OF 9490 116d alle ih 2: 25 g01121ght Hr 


%. 


F or ſpiritual within this realm, and therefore 
do utterly renounce and forſake all foreign juriſ- 
« dictions, powers, ſuperiorities and authorities, and do 
promiſe, that from henceforth I ſhall bear faith and 


— 


His FORIA FPLAeITrORUM RON A. 
for the firſt offenſe forfeit his goods and chattles, and, 
not worth twenty pounds, ſhall alſo ſuffer a year's im, 
88 «--priſonment, and all his eccleſiaſtical bene and 
. djgnitics ſhall be void, and for a fecond offenſe com- 
 - mitted after attuimdef of the firſt ſhall be within 
« penalty of premun:re, and for the third offenſe com. 
mixted after his ſecond convietion, it ſhall be adh udged 
« high treaſon.” 
- Noe to be impeached for words only, unleſs indicted 
x vickin a year after the offenſe committed; ind if 'impri- 
- ſoned, to be ſet at liberty, unlefs: indicted within 


gi s year after the offenſe: trial of a 


None to be indifted,” Sc. without two wi 
8 if living fhall be brought face to face before the 
3 is arraignment, and teſtify what they can 

uire it. 
Fall wa relief, aid or comfort to offenders ſhall not 


3 122 * unleſs 8 two witneſſes, that he 
= 


at the time of fuch relief 
5 E cap; 1. If any perſon dwelling, inhabiting, 


2:0 3 32 5 queen's dominions or under her 
ce, writing, ering, printin 

« preaching, deed br d. adviicdly and ve cg hold 
«or ſtand with, to extol, ſer forth, ru Ach ming x 

* the authority, joriſciction, or | r of the biſhop of 
Rome, or his ſee, heretofore claimed, uſed, or uſurp- 
15 0 tems: this realm or any doininion or ee 
under the queen's obeyſance, or by ſpeech, open 
or deed. el 3 . wy ſuch 
© manner of juriſdiction, authority, or preeminence to 
0 the ſaid ſee £ biſhop of Rome for the time being within 
this realm or any the queen's dominions, then every 
* ſuch perfon, their Se abettets and counſellors, 
- © and- alſo their ai comforters and affiſtants upon 
« the purpoſe aforeſaid, to extol the authority of the 
kat 0 of Rome, being lawfully convicted within one 
all incur a premunzre, 

* directs who ſhall take, and give the waſh of ſopre- 


Any perſon appointed to take this oath by this ſtature 
er the ſtature © Els. who all refuſe oaks the r 
RN, | ng 


[ 


gas Sg Par g. 8 82 


N 


S. mono yforw.s. 


2 
= %* 


» eg 


meren PLACITORUM COG. 
being thereof lawfully indifted within one year, and 


convict or artaint-at-any time after, ä 
d 16 R. a. 


within forty days after refuſal; the ki bench may 
to indict the party refuſing w ms PIE 

„ e e , where the court fits. - 
rſon convi& of the offenſes within the firſt 
Fir ſtatute ſhall after conviRtion thereof do the 


faid offenſes or any of them, or if any ppointed 
afcer the firſt 


to take the oath, do after three 

tender refuſe to take the ſame being tendred a ſecond 
time, the offender ſhall fuffer as in cate of high treaſon. 
Attainder of treaſon upon this act ſhall not make cor- 
ru tion of blood, diſherit the heir, or forfeit dower. 


Wel the houſe of commons thall take che faid 


dach. otherwiſe ſhall be diſabled to fir. 
Temporal lords of parliament ſhalt not be bound to 
we the oath, nor ſubject Rn.. 
The charitable. giving of reaſonable alms to an offen- 


der without fraud or covin ſhall not be conſtrued an 
Song, counſelling, aiding, aſſiſting, procuring or com- 
indicted 


of an er within this act: 
half be tried by peer rs, as in other caſes of treaſon, 
No perſon Spalte to take the 3 upon ſecond 
tender, but ſuch as have eccleſiaſtical preferments, or 
| fuch as have offices in ecclefiaſtical courts, br ſuch a8 
tefuſe willfully to obErve the orders eſtabliſhed for 
diving ſervice, or fuch as ſhall deprave the rites and 
ceremonies F or that ſhall ſay or 
lear private 
Not lawful to kill a perde attaint in Sr emunire. : 
Mm perſon to be indifted for aiding, eL 
* 3 any perſon for emolling th —_— of 
| op of Rome, unleſs accuſed by ſuch ] 
as n be thought by the Jury Text to prove kn 
guilty of the offence, 
The things obſeryable upon this act, 


1. Tho the indictment for the refolal of the eth; upoh | 
the firſt tender may be i WEE | 
CT te IS 99 denn 


; 


* Certificate of refuſal to be made into the king's AY | 


*. 


W 
; 


5 = the reſuſal is; 6 & 7 Ele. | 
2 If boples ertolling the SE jurifdition ted 


S TORIA PLACITORUM CORONA. 
bench ſits, yet the . muſt be 


234- 4, Bonner 


beyond ſea, 1 brought in hither, it was ruled yy ia, 


advice of all the judges; 1. The 1 mporter, that 


them out to extol the pope's authority. 2, He that pa 


them, and in conference with others allows them to be 
. good, g. He that hears the contents, eee 


with others commend and affirm them to be good. 4. He 


that hath ſuch boolis in his cuſtody, and ſecretly convey: 
them to his friends to the intent to perſwade them to kg 


that opinion. 5. He that prints ſuch books in this realm, 
and utters them, are within the firſt clauſe of this, ſtatute 


againſt; extolling of papal, authority; but thoſe that re · 
Ceire and read them without. allowing them in confe- 
- ence, are not within this act. 

"58 ug An indiczment againſt an : aider; Sr. wuſt {5 knew- 
3 r to be a maintainer of the juriſdiction of 
e pope 


contra rms Aatuti only, is hot ſufficient, 


363 3 Wer: of. 


5 . e this ſpecial age of den not to make 


An aider or comforter, if the. alms 


reaſonable, and 
without covin, tho the, offender not impriſoned, nor 
under bail, ſeems-to be but agreeable to the common law; 
vide que ſupra dicta ſunt ſuper tatutum 13 Ex. oP. 1, and 
therefore it ſeems, even 5 the common law, hyſi- 
eian or chirurgeon [miniſter help to an offender ſick or 


7 wounded,” tho he know him, to be an offender, even in 
treaſon, this makes him not a traitor, for it is don 55 
the account of common humanity, not intliti cri 


criminof but it will be miſpriſion of treaſon, if he kom 
it, and do not diſcover him. 

23 Eliz. cap. 1. All perſons 8 who have 
«, or = ſhall have or pretend to have power, or. ſhall any 
way put in practice to abſolve, perſwade, or withdraw 


0 any of the queen's ſubjects, or any within her domi- 


« nions from their natural obedience to her majeſty, or 
„ to withdraw them for that intent from the religion 
no by her highneſs's authority eſtabliſhed, within her 


5 * _highnels's. TOS: to the * W or to 
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« omntinen or 40x. of chem ro progile gn obedience to 


pretended authority of the ſee of Rome, or of any 
oy prince, ſtate or potentate, to be had or uſed 


10 within — 2 or ſhall $9,408 overt-act to ws | 

intent or they ſhall be 4 traitors z..and. * 
ge judged ri or with 

% drawn as aſoreſaid, or villingls en or ſhall 


« rhe perſons. who ſhall, be willing 
'#+. promiſe obedience to any ſuch pretended authority, 
prince, ſtate, or potentate as 3 they, their pro- 
& curers and counſellors thereuato ſhall ſuffer as in Caſe 


of high treaſon. 
perſons offendi 


„ Aiders. and maintainers of the 
bs knowing the ſame, or who-ſhall conceal ſuch offesf 
and not within twenty days diſcloſe the ſame to ſome 
« ;uſtice, of peace, Ac. ſhall forfeit as in ade of 
«. treaſon ; juſtices of peace to have coghiſ 


ce of * 2 
« fenſes, axcept treaſon and miſpriſion of —. 6 | 


+ {Vota, the words (ſer bat intent) run through the ee | 
uſe of diſſwading from the religion of the church of 
land : vide poſtea ſtatute 3 Zac, cap. 4. 

The religion eſtabliſhed within the meaning "of this 
act ſeems to be that book of articles mentioned and en 
joined to be A the 

ature of 1 3 * cap. 1 


23 Elia. © Adviled nd malicious f 8 
« 2 — or een tales of the queen of their own 
k; imagination * for the firſt 1 be ſet upon the 
1 * pillory, loſe both ears (or at the offender's election 
pay two hundred. * and F fix. months 1 im- 
0 priſonment. 


If any ſhall adviledl and wich malicious intent rer 
« port falſe, ſeditious 85 ſlanderous news or tales of 


* the queen of on ng of another, then to be ſet 
on 8 pi 2 ſe one wy, his ears (unleſs he pay 
two hund EL) and ſuffer impriſonment three 


months: ſecond offenſe after a firſt conviction ſhall be 


« felony without clergy. ®. 

„I any ſhall within or without che queen?s . 
1 * nions adviſedly and with a malicious intent againſt the 
+ queen. deviſe and write, print, or ſet forth any book 
« or writing, containing any falſe, ſeditious or oY 
* lous matter againſt the queen, or to the encouraging, 

Vor. JI. ſtixring, 


- 

339 0 
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* 


5 expreſs words, deeds,” or writings, how long the queen 
fal live, or wao' ſhall reign der her, or cul; 


: Wo , or defire tige death or deprivation of the queen, or any 


65 5 ſuppoſes ſome may be withi 
1 | — who ſhall ſucceed him, or uſing prophecies to that 


1 "Ou 


BISTORIA PLACITORUM 'CORON'B 
« ſtirring, or moving any inſurrection or rebellion wii 
_ * in the realm or dominions thereof; or if any perſon 
Within or without the realm ſhall adviſedly, and 
with a malicious intent againſt the queen procure, or 
cCauſe any ſuch book or writing to be written, printed, 
8 publiſhed: or ſet forth, (the ſaid offenſe not being 
. «puniſhable by the ſtature of 25 E. 3. concerning trea- 
4 ſon, or by any other ſtatute; ads an offenſe is 
* © or declared treaſon) every ſuch offenſe ſhall be 
* Judged felony without the benefit of clergy. - 
any perſon either within or without the queen's 
= Pw rs ſhall by erecting a figure, caſting natwities, 
I propheryjng, - «witchcraft, .conurations; or other like 
unlawful means ſeek to know, and ſhalt fer forth by 


2 rig wt 


4 utter any direct prophecies to that purpoſe, or ſhall 
% malicioully by words, writings or printing wiſh, will 


thing directly to the ſame effect, the offender, their 
« aiders, procurers and abetters in or to the ſaid offenſes 
© thalk ſuffer as felons without the benefit of clergy. 
Oſfenſes made felony by this act committed by perſons 
our of the realm ſhall be inquired, heard and determined 
in the county where the king's bench fits, and limits 
the proof and manner of proceeding ; no corruption of | 
1 9 loſs of dower, or forfeicary of ab 1 0 than 6. 
- FR life. 
eee required to . — „ (LI08 10% 
The act of 1 2 P. M. and, 1 Elia. concerning «, 
 Fcandglous'words are repealed : "this act to continue ray 4 
bay + the queen's life. 95 
Theſe things are obſervable ups this 18. 9 5.4 
. There may be ſome words or writings, that confe- 
quentially may be conſtrued to ſtir up inſurrection, and 
yet are not within the ſtatute of 25 E. 3. for this ſtatute 
10 it, and 12 may not. 


2. That caſting the king's nativity, how long he fhall 


— 


, / ico k.,.cic 


effect, tho done maliciouſiy. or wiſhing the king's death, 
was not treaſon within the act of 25 K. 3. or of any 
| n. chen in e tho 852 are ** offenſes ; 14 


1 0 
& = 8 


CY 


mis rok PLACIFORUM co ON. 
had they been treaſon, this | ſtatute would never have 


made it only felony, and that only during the queen's liie. 


24 Elz. cap. 1. If any open invaſion or rebellion 
hall be made within her majeſty's dominions, or any 
act 8 tending to t den of her majeſty” M 
perſon by or for any perſon, that ſhall or may preten 
K Fitl to the crown perſon, 

«. thing ſhall be compaſſed or imagined - tending. to the 


4 hurt of the queen's perſon by any perſon or with the 
4 privity of any perſon, that hall or may pretend title 


to the crown of this realm, then by her majeſty's 

commiſſion twenty - four privy counſellors and lords of 
parliament at leaſt, with the aſſiſtance of ſuch Judges 
«of the courts of Weftminſter, as the queen ſhall appoint, 
t or the greater number of them, ſhall by virtue of this 


act have authority to examine all and every the offenſes 
« aforeſaid, and all cireumſtances thereof, and 'there- 


upon to give ſentence or judgment, as upon good 


proof the matter ſhall appear unto them; and after 
« ſuch ſentence or judgment given, and declaration 


thereof by her majeſty's proclamation under the great 


«* ſeal, all ſuch perſons, againſt whom ſuch judgment or 
* ſentence ſhall ven ot publiſhed, ſhall be excldded 


and diſabled to claim or pretend 0 have 7 title P 
« the crown of _Englend. - 

„ And all the queen” s ſubjects may 5 virthe of hip 
*.a&. and her majeſty's direction by all — 8 
purſue to death every ſuch wicked 


e ſuch invaſion. or wicked act ſhall — 2 or 
other thing compaſſed or imagined againſt her ma- 
« jeſty” s perſon, and all ee comfortem pod 


«© abetters.. © F 
Proviſion is . in — the queen ſhould be Killed e 


by ſuch attempt for proſecution — the offender, and 
excluſion of Go 
crown, Ge. 
Nota, this extraordinary commiſſion was iſſued thus by 
authority of parliament in relation. to the queen of Scots, 
— was by virtue thereof n to death and . 
cu 11 
This was but a temporary a, but che Decade 


this commiſſion to ſentence and give * 1 


- 2 2 * 


queen's death, or if any = 


e F offending from noun to the. | 
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27 — ep - 282 not be lawful for 0 bn, 


* eEminary prieſt, or ether ſuch prieſt; deacon, or religi. 
4 G or — perſon whatſoever being born 


within this reülm or other her highneſt's dominions, 
„ und male, . zor to be made, 
« ordained or profeſſed by any authority or juriſdiction 
Ke on} is * challenged or from-the ſee of Rome 

or of hat name, title or ſwever the fame 


2 fal ve balled or kuown, 60 che into, be or remain 


oe. M foch Fpecial: caſes, and 


part of this realm, or an) of her highneſs's 
days, other than in 
ſpecial occaſions 
„und for ſuch tim büly, as is expreſſed in this 
ed? and if he de, then every: ſuch” offenſe fhall be 


4 if any 
© -Gominions after the end f 


dig wesſon, and every ſet perſon as ſhall wittingly 
& and willingly receive, relieve. comfort, aid, or main- 


tan any ſueh prieſt, Cc. being at liberty and out of 


„ hold,” knowing him to be ſuch, ow be guilty of 


« felony without clergy 


13 mn of the: he quer's fu ſubjects (not. being a jeſvit, 


D «Binary religious or | eccleſiaſtical 
n) — 2 up in any 7 — or feminary 
nd, fea, ſhall not return-within ſx months after 
7 bay wes Verne in London, and within two days-afcer his 


_ «return before the biſhop of the dioceſe, bench 
8 4 of the peace ſubmit io her majeſty's laws, and take 


„the oath of ſupremacy, then ſuch perſon, who ſhall 


d otherwiſe return into this realm or 1 
* domimions, ſhall be adjudged a traitor. | 


ot 


«Sending relief ta any yeſuit, ſeminary prieſt, 


&, college o prieſts or jeſuits beyond the ſeas, or to one 


* not teturning out of e e ag er ſhall 


RE ing Hg 


- «Every ene againſt this at sl be tried in the 
„kings —— county where it ſits, or in any 
other county, -w — offente was commirted, or 


offender apprehen 
If a jeſuit, ſeminary prieſt, ae: arkhia three days 
after his arrival in the queen's dominions ſubmit to 


| | © me archbiſhop, bihop, or Juſtice of peace, and cal 


| « the 
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Oh 


ow 
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© MBSTORIA-PLACITORUM -CORONE. 
the oath / of ſuptemacy. and by vriting under his hand | 
« profeſs to continue obedient to the laws, then he ſhall | 
nor be ſubject to — 
Trial o peer in the caſe of treaſon felony, ot | 
« umi to be by peers \'J 
* Any perſan knoving ſuch. prieſt to by within the | | 
# realm-contrary ta this act. and nor diſcoveri | 
Li of peace, c. within twelve — bs 
« fined and impriſoned during the queen's pleaſure, — | 
a juſtice of peace to whom ſueh diſcovery is made, not 
46 . one of the privy council, e ſhall forfeit 
* two hundred marks.” | 
# 29\Eliz; cap. 2. No attainder-of treaſon that ao ie, 
4 where the party is executed, ſhall be reverſed for error. 
23 Elin. cap. 2. A ſuſpected jeſuir or prieſt refuſing 
0 to anſwer direct ly upon his examination ſhall he impriſon- 
mM ed for his contempt, — he ſhall make direct anſuer. 
And theſe are all the acts concerning treaſon in the 
— rinks; that I remember. r . 
attainder, whereof ſome are temporal, ſome pe 
In the time of king James, beſides the —— 
touching the treaſon of the conſpirators of the powder- 
plot, — the . there 
e general clauſes touching treaſon in the ſtatutes 
of 3 Jac. cap. 4. (g), and 5. and among them this 8 | 
clauſe: which enlarged: the ſtatute of 23 Elia. can. i. viz 
l any perſon ſhall upon or beyond the ſeas, — 
s other place within the dominioas of the king, his heirs 
or — put in practice to abſolve, perſwade or 
* withdraw any of the king's fubjetts from their natural 
'* obedience to his majeſty, his heirs-or ſucceſſors, or to 
* reconcile them to the pope or {ee of Rome, or to move 
© any of them to iſe obedience to any pretended 
authority of the ſes af Rome, gr any other prince, ſtate 
or potentate, then ſuch. perſons, their procur ers. 
* counſellors and aiders, and maintainers knowing: the 
4 ſame ſhall. be adjudged traitors, and likewiſe the per- 
„ ſons willingly abſolved or withdrawn, Cc. their 
aidets, abetters, maintainers, Sc. knowing the ſame 
hall be adjudged traitors, to be indicded and Pro- 


relates to the ſaid abro- 
n Le. SET Ea * 


1 . 
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« ceeded* 


— 


e /Gectied" againſt in any county where en the 
' - 8%offenſe were committed in that c 3 

This act is much more ſtrictly pen d dgaint fuck 
offenders; than the ſtatute of 23 E cap. 1. I. It extends 


9 * * | 8 
Ag Jos ! t 
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larger as to the place of ſuch offenſe. 2. The words (7 
that intent) which bound up the ſtatute of 23 Elia. more 


trictiy, are here omitted. 3. The disjunctive clauſes in 


chis ſtatute 1 latitude. 4. It extends to 
maintainers of the ers knowing the ſame. 


_ | Newer do f find any ſpecial new act generally working 


4 declare any words or things 10 incite the people to 


treaſon from this 105 till the ee eee 


13 Car. 2; op 


> "elf ary pe l 9790p hiring the 
| all 


4 King's liſe within the realm, or without, compats, 
* won Se invent, deviſe, or-intend death or deſtruction, 


_  * ot any bodily harm tending to death or deſtruction, 
* maim, wounding, impriſonment, or reſtraint of the 


, perſon of the king, or to deprive or depoſe him from 


i "6 the ſtyle; honour, or kingly name of the imperial 


«crown of this realm, or of any other his majeſty's do- 


t minen or countries, or to jevy war againſt his majeſty 
| 0 within the realm, or without, or to gove or ſtir up 


any foreigner” to invade this realm, or any other his 


e majeſty's dominions being under his majeſty's obey- 
4 ſance, and ſuch compaſlings, imaginations; inventions, 


4 devices, or intentions, or any of them ſhall rels, 


4 utter, or declare by any printing, writing, preaching, 
A or malicious and adviſed ſpeaking,” being legally con- 
. victed thereof upon the oath of two lawful and cre- 


„ dible witneſſes upon trial, or otherwiſe convicted or 


4 àttainted by due courſe of law, then every ſuch perſon 


e mall be deemed a wier, and Suffer Ines | in 
te caſes of high treaſon. 

2. If any after a4 June 1661. during his majeſty's li 
„ ſhall maliciouſly and adviſedly publiſn or affirm, that 


e the king is an heretic-'or papiſt, or endeavours to 
introduce popery, or maliciouſiy and adviſedly by 


:«/writing or ſpeaking ſhall expreſs, publiſh, utter or 


„ hatred or "diſlike of his majeſty or the: eſtabliſhed 
7 government, ſhall. be diſabled to enjoy any office or 


8 n civil, or military, or other 
fs K 90 * employment, 


" IS oa Lo. e ax = 


NSN 2 2 een 


"ET 3 


CY 
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a 
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employment, than that of and ſuffer ſuen 
e farther puniſhment as may be by law inflictect. 
3. Any that: ſhall maliciouſly and adviſedly affirm. 
the parliament” of 3 Nov. 1640. is yet in heing, or 
that there lies obligation upon any by any oath, engage - 
ment or covenant to endeavour a change of gavern- 
ment in church or ſtate, or that both or either houſe 
Hof /parliament have a legiſlative. power without the 
7 1 4a incur the penalty of a premunire 16 Ku 
4. No perſon to be proſecuted for any of ele 
« ones, except treaſon, but by order af the king 
under his ſign manual, or of the council, nor unle 

4 proiecuted within fix months after the offenſe, and 
. indicted within three months after proſecution. N 
35. None to be indicted, arraigned, convicted. or 
condemned of any of the ſaid offenſes; unleſa the of- 
fender be accuſed by two lawful and credible witneſſes 
upon oath, which witneſſes upon his arraignment ſhall 
* bebrought in perſon before the offender face toface, and 
© maintain upon oath what they have to ſay againſt him, 
unlels the party arraigned ſhall willingly without 
* violence confeſs the ſame. 

6. „This ſhall not deprive members of parliament of 
«their free debates. 


Trial by _—_ peer convicted diſabled to ſit in | 

* parliament till his W pardons him (29. 11 
(bl The ads relating 8 — * © ox in the ſervice of the late king 

und offenſes of that nature, which James in Europe, pra into 


"= 


have paſſed ſince our author: wrote, 
may be reduced to theſe three heads: 
1. Such as more immediately relate 
to the king and his government. 
4. Such as relate to the coin. 3. Such 
as relate to'the manner of trials and 
2 roceedin 
s to the firſt, ſuch as relate to 
the . and his government. 
By 9 N. 3. cap. 1. 
jo king ” e who have volunta- 
4 rily gone into France, or any the 
© French king's dominions in Europe 
4. before 11 Bec. 1688. without licence 
from the king or queen, or who 
g have at any Wo. uring the late 
% war with France born arms in the 


e ſervice. of the French king, or who 
„ have ſince the x3th February 1688. 
# where in arms r 


« If any of the 


this kingdom of Eng/and, or any 


28 other the king s dominions with- 


« out .icence from the king under 
the privy ſeal, ſuch perſon ſhall be 
« adjudged guilty of bigh treaſon. 
© Where the offenſe ſhall be com- 


* mitted out of the realm, it way © 


* Upon this a theſe things are . 
Upon this things are 
ſervable, 


1. That this a& doth enack ſome Bar 
treaſons, which certainly were ſo by 
25 E. 3. as bearing arms in the ſervice 
of the French king during the war 


with France, which is plainly an ad- 

hering to the king's enemies; 

tho? 25 E. 3, ſays adbering tothe hing's 

enemies in the realm, yet it i 

ately adds giving them aid and com- 

20M bas ————— Co. F. 
4 11. 


/ 


& 


bs. OR 


_ * 4 
* 
— 
. 


% 


uin ind en —— 
and meaning of the g, even'tho' he 


bl 


+ has now happily taken place, and 
Dan gu ſtatute. 


"T2 2 
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Nil. Vaughan's eaſe, 2 Gall, 633. 
indeed the treaſons by this aQ are 
compounded ofthigold treaſbn,altho' 


| the be ee in orte for the lake of 


facilitatiog the, in ſome in- 
pa) Wea ; % loucher”s caſe, 
State Tr. Pol: V. Pi. th 
2. That a 


e French king and before return- 


is the returning, which is the trea- 
m paniſhable —— 3 — 
Lind Lars caſe, State Tr. . 
3, That a Scotrhman going ont of 
o:land into Frenct (eſpecially if for- 
merly resident in;Eng/and/ the 
time mentioq d in the ad, and return- 
is within the words 


"pM into Scotlang, 


mate perſon offending againt 


{this act by returning into England 
may. he indicted in county wh 


be is taken, altho' it be not the fi 


Ruge county into which he came. 


| J. That this a& is nerp | 
extendstothe king's ſucceſſors, altho 
act ſpeak only of the king 


the gene- 
Ty andnot of his ſucceſſors, accord- 


to the reſolution xa Co. 109. 
. a 24 7 oy 
'Byr3& 14. 2,cap. 3. The pre- 


© tended prince of Wales is attainted 


© of high treaſon, and it is made 
* high 
6 ſubjects by letters, meſſages or 


_ otherwiſe to hold'correſpondence 


7 (after having been in the ſervice 
ok th 


mount to a lieente to returs; becauſe 


treaſon for any of the kings 


N. ee lf 
oy lubjeR, who has — — 
«into Fre ſince 4 May 1703. or 
into any the French king's domi. 

ions in without licencs 

«© from the queen, or has fince 


e born arms in the 2 
66. xios oi the; French king, ſhall re- 


4 . . ” 
** turn into Aland without licence 
„ from the under her privy 
% ſeal; he/ſhall be guilty 
_ <<. of high treaſon. / | & 1 
| By 4 A. cap.s. © It is made high 
* treaſon for any one maliciouſly to 


Falle by writing or printing, that 


the pretended of Walen, or 
, any other hath any right 
to the crown of theſe realms, other 
4 than according to n - 44+. fr po 
« 12 W. 3. or that the Kings of Eng- 
% land are-not able by authority of 
„ parliament to make Jaws to bind 
1 the deſcent, limitation, inheri · 
„ tance and government of the 
2 K To er the ſume 
n preaching, ng or 

1 advilt 16 
66 munire. 4 . ; = 
This, ad (which is in the main 
tranſcribed from 13 Rs, cop. I.) 


was re · euacted upon occafion of the | 


union 6 n, cap. 7. Upon this ſta · 
tute Matthewws the printer was con · 
viged and executed for printing a 
pamphlet infituled.- Vor Populi Vox 

Dei, O&ob. 30, 1719. at the Old Bail, 

By 7 „ cap. 4. It is high 

« treaſon for an pry be arm 

% or ſoldier by or ſea to 

1 correſpondence with any rebel or 

* enemy to her majeſty, or to treat 


46- with him or any perſon employed” s with ſuch rebel or enemy without 


* by him,” or to remit any mon 
< for his uſe knawing the ſame. An 
« by the 17 Geo. 4. this is extended 
to the pretender's ſon. Provides 
* that offenſes againſt this act com- 
© mitted aut of the realm may be 
tried in any county. | 

* I 

h 


in . 
m. cap. 17. It is made 
56 K to attempt by overt- 
3 aher deed to depri ve or binder any 


t perſon next in ſuereſion to the 


crown (according to the limita- 


A tion of the crown by 1 W.& M. 


6 4 To cap. 2. and 12 Vz. , = 2. 
4 Ah ſucreediag after the — ther? 
aof the queen; but this ſucceſſion 


- 
1 


5 


5 


y 


* her majeſty's licence. 


. Ann, cap, ati. Whatever is 
« bs 


h treaſon or miſprifion of trea- 
% fon in Eagland, (and none elle) 
3 ſhall be high treaſon or miſpriſion 


of treaſon in Scotland. 

II. Such as relate to the coin. 
F; 8&9 W.z. cap. ag. * Who: 
<4 ever” ſhall kno y make or 
mend, or aſſiſt in nger mend- 
ing, or ſhall buy or ſell, or have 
ors in his poſſeſſion any m—_— 
proper for the coinage of money 
or convey ſuch, inftruments out of 
„ the king's mint, or ſhall mark on 


. 


„the edges any coin current or di- 


* miniſhed coin of the kingdom, or 
« qapooumerirevig reſepbiieg the 


: 


is tn bo NED. -..£<. Lc ES ST. EARS 


er eff. 


- 
ec x 


6, e. ſhall 
2 fre: 


g halfpence and farthings.— 
rf Geo. 3. ch. 71. concerning 
what is to de done with falſe money. 


© Every per- 
107 high treaſon, 
blood may 
«be made, ſhall have a true copy of 
* the whole indictment, but not the 


By 3. 3. ca 
« fon indi 
*, whereby corruption 


* names of the witneſſes, dflivered 
2 to, him five days before his trial, 

* paying for it not exceeding five 
22 _ and ſhall be admitted to 


« ir an on oath, the ſaid coun- 
2 ſel not to exceed two, ae 
« hare 4. OS er 1 al all 
© ſeaſonable times. 
Jo perſon ſhall be indicted, 


* tried, or attainted but on the 


„ oaths of two lawful witneſſes, 
box „ hich two witgeſles myſt be to 
* the. ſame 8 altho” it be not 


e overt⸗ tex hood both be 19 the = 


No proſecution to be for any 


= 


* ſuch treaſon unleſs My be - 
* indicted within three years after 
the offenſe com unleſs it 


8 22 Is ay 6 2 . 


49 ö fuch miſ· writing, c. be 


= 22 but fi 
4 nevertheleſs be be ren 


Jes 2 


nee. by count and 
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defign or attempt to aſ- 
« fff 

288 the king by poiſon or . 


4 be fora 


The priſoner ſhall have a copy 


«« of the panng Ne | 


% days before his trial, and 
n 


4 * —＋ ſhall be a} of 
any overt not expreſly 
40 the | inditment. * 
No i 
quaſhed 


« ſhall be ar miſ-writing 


4 miſ-ſpelling, falſe or - improper 
0 * Latin, unleſs exception; be tages 


in conrt before any evide 
* upon ſuch indicment. — | 


_—_—_— 


to fay Jud 27 


« N 
4 all peers intitled to vote in par- 
75 E the NT 
% days before” the trial, and 
one ſo ſummoned and agen 
„% ſhall vote at ſuch trial, Grit 


«4 the oaths to the government, Sc. 


Provided that this act ſhall 
9 „ extend to impeachments or other 
cedings in nor to 
5 indictments of gh 8 _ 
« any 2 9 
caunterfeiting his ma al, 1 cow, 


45 ot ſeal, pri 
n rune x 
In an 
* To apy ra 
be upon 


1 Ann. 
7 14 treaſon or "Felon 
After the 


* = thepriſoner 
y 7 Ann. cap. T1. 
the preſent _ 
of x... heir, nor af- 
bt, fave that 'of 
Fog oY 
ev on in 
4 for high eas or miſprifion of 
Lo 
geiles to r n 
„en his trials ap Ah 3 
oe RSPnG the 125 0 Tor 
Shoe, Ge⸗ given 
e co 


«tem. e his rial, in_the 
„ preſence of two credible ut 
<- nefles. 


enar 


oath. 


PY 


2 


> 


= 
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2 

7 

4 
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18 Chapter 8 divides inſet 4 into — 
1. Touching. the perſon againſt. whom the ae 


lars: 


>. is to be — 2. By whom it is to be given. 
3. What the form of the TORO... 4. fer 


175 885 | 


| 


"Chancery, 


whereupon. his 
aft 


uents thereof are. 


been is to- be given. 


„Touching the perſon, againſt whom a judgment in 


In antient time, if a man had been lain in open war 


ſt the king 


s bench, an 


either in rebellion,” or adhering to the 
= enemies, the king did de facto take a forfeiture, 
ſometimes by preſentment in 
ment in the king 
by the eſchetor: for this Tee the whole pleading i 
Clauſ. 29 E. 3. M. 2. & 4. La the nl 


metimes by inquiſition 
in the 


"Robert de Roſs for the manor of Wert. 


But in all other caſes, Whether of felo 


or tenen, if 


the party had died before attainder, tho he were killed in 


the mi 1 hp 
Peſchal and 


» 3 * 
1 


(a7 That as wax thas; W 
4 en de A myers killed Endo de 
reign of III. 

roger he was inflifted 
and 5 upon au exigent a- 
im by the juſtices 
itinerant in Suſſex anno 55 H. 3. 


erwards, viz. H. 16 F. 1. Stephen, 
Je and heir of the ſaid Ricbard 
ke impleaded the chicf lord 


TP n 


ds were ſeiſed, 


26 E. 3. n. 29. pro Ricardo filio Adz 
16 E. i. Rot. 2 5 coram. rege. Suſſex, 


oth Ble IE: {#1 N. 20 & 


21 E. 1. Rot. 4. in 
a] 


- 
: - 
: - l * 


IT wa, and Meged;” E- 
didi Ricardus obiit ante gere 
didorum juſtitiariorum, & Rs oſt 
mortem 'paſftus if int de 
upon which point the joined 

ifſue, and in the following > Lafer. 

term anno 16 Edev. 5 Song Al 
tores, gu, dicunt ſuper Sacramentum 


fuum, redius Ricardus Nor- 
thup' ' Je Kate obiit apud Rother- 


field in comitatu predifio ante pre- 


4 nn e * 


* — * U 
. pl 1 id 
« 4 * 
6 


mo ſometimes by preſent-, 
© 


RNA 


1 — * 
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107 2 __ or tho he 
—— 2 — — 7 H. 4.27. 4. 
there enſued neither —— nor — lands. 
Zut the law was practiſed 
tinuing to this day, if a traitor or ar felon : reſcue 
Amte or will not ſubmit to be arreſted and on reſiſtance 
is lain, upon preſentment thereof he ſhall forfeit» his 
goods: and chattles, 3 E. g. Corone 290, 3 a. C. P. C. 
P. 227. for if a perſon be arrai for felony or treaſon, 
tho he be acquitted; yet if it be found he fled, he for- 
feits en and this is but 8 
ment of fugam fecit. | 

But w chat preſentment be traverſable, vide Stanf. 
P. C. Lib. III. cap. 21. (c 

Fet che former practice by degrees. grew out u 
for in 8 E. 3. 20. 4. the judges would not allow an aver- 
ment, that a died in rehellion ot adhering to the 


King's enemies, without à record of his conviction, or 


3 1s poſſible he might be there againſt his will, © 

But now. by: the i ſtatute: of 25 E. 3. de proditienibus, 
| which: an attainder by con viction and attain- 
der per gents de lou condition that attainder after Groth 
for adhering to the king's enemies is ouſted. 

And becauſe it might be ſaid, that an i 
theeſehetor ought OP thoſe words;:the kaun of I 


© hes conflrratees of; be int the kivg's 55 
tin Stephanus recuperet jw Alanus de morte 

de pradiftir terris, Oc. — 2 

05 This. was in the cquoty of 7 

ham ; Alan de ham was 

d by Eve wo fe of Peter de 

5 de morte predifti viri d 


ſpecial commiſſioners of term 
ad * Rex ex gratis 'fua concedit, qu 


which the 

1 and © predictue Johan — Alm 
2 es non alibi. Bellingham — ſeifinam de te- 

ham in e aut * nementis in manu domini regie 

a dere; and Wee the 

ſaid juſtices proceeded: ex officio de : redum ſuorum & aliorum, cum 

morte prædidta in re, ( inde loqui. voluerint; &c. Et ĩdeo 


2 
nam ſuam 


and ter miner, u 


„ 


« exiſtentibus, ſalvo jure ſuo & he- . 


um Alanum per Eee illam 
 Uudpabilem inde invenerunt, & talem 


_ tſum Priſonæ regis de Nottingham 


 preafione mortis prædict. r reponi þ — | 


fs Alan died in 8 
his death the ſheriff and coro- 


"02 Ant all bs lands tad es 


* prxceptum eſt vicecomiti, quod 


© habere  faciat preædicto Jobanni 

171 ſciſinam de prædictis tenementis 

py by forma prædicta cum peine 
00 K ih. 6. . 


8 


and it ſeems con- 


4 2 | Prefentment in He, or in the king's bench, as of felons 
8 


 EESTORIW FEACUTORUM don. 
atrainders, ur oon after the partie's death, at 


| leaſt in ocker antes than forfeitures. af war, and except 
 Sefeicures of ald times judged after the parties death by 


_ ef mhemſelves ; and therefore Jack (Cade, who was ſlain 
rebellen, gould not be attaint but by act of par. 
ment, and ſo dt ig recited in the act of his attainder 
Sought Euros of wiihog tact nes 

Pot after the Rarute of 34 E. 3. the earl of Soli/bury 
and others, who. conſpired againſt Henry IV. and levied 


e againſt him, and in their flight were taken, had their 


__ weadsſtricken:off: dy thoſe that apprehended them, 
Without any judgment given againſt them, and after their 
deck judgment 2 was given by the 
king and lords in parliament, Not. Far. 2 H. 4. n. 30. 


upon: which che heir of the carl of Saliſbury brought a pe- 


dition of error, Nat. Par. 2 H. g. part. 1. . 13. and 

aſſigned for error among other errors, that his anceſtor 

8 — the time of the judgment given in parliament, 

ne 

| 2 H. 5. 1 19. to avoid all queſtions he was reſtored 
by ac 2 E FE AP 


of parliaments tn pen nn 
Again, no man ought to be attainted of treaſon without 
ring called to make his defenſe and put to anſwer, 
1 which is called arrenatio or ad rationem poſitus. 


Ch. 1 E. 3. part. 1.” m. 21. der/. Thomas" earl of 


Laxcaſter was condemned to death, as a traitor by EA. 


Fition af error in the parliament” of 1 E. 3. 
— AGE ED 


5 1 Phacita" corona" coram domino "Edwarydo rege flio 


. damini regis Zdiargi tenta in preſentla ipfus domini 
regius apud Pontem.fractum die —— ante feſ- 
+ im. annunciationis heatæ Marie” virginis anno regni 
:#-furquintodecumo. oo oo ð els | 
cum Thomas comes Lantaſtris captus pro 17 itioni- 
bus, homieidiis, incendiis, depredationibus, & aliisdiverſis 
feloniis ductus eſſet coram ipſo domino rege, præſenti- 
bus Edmunds comite Kauc'; Talaue comite Ricbemund 


3 
< "Adamaro de Falencid. comite Pembroct, Fohanne de 


E. cap. — rpreſs-terms' for the furure ouſted 


was affirmed; -/yet afterwards Rot. 


ward I. at Pontefra®, Henry his brother brought ue 
Jon th 


- Ed a ets. wes as 
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e com» Surry”; Fdewnde bes- draindel?, David 


« com” Athol, Roberto cotnite de ugar, baronibus & alis 
« magnatibus reqni, 3 dem  * 


« Thomas homo 
+ Barton ſuper. 
* nuper com Hergf?, prodicore-- 

« com. ee den e, Parton 


itoribus & inimieis regni 
„Arber &- u de ane. Ns dens 


+ pedivit ipſum dominum regem i homines & familiares 2 


4 ſuos per tres dies continuos, quo minus dictæ 


pontem 
ville de due tranſire &. Et unde o- 
minus rex, habito u ad tanta dicti ſ bum cami- 


AY facmora, & imguitares —— Hus maximam 
* ingratirudinem, nuſlam habuit eawſam ad al 

* gratiam eidem Thome comiti de penis prædictis iuper 

0 * apſuin adjudicatis pardonand' in -premiſſis. fagiend”, 
«« quia tamen idem Thomas comes de — exelihmts 


« & nobiliflim procreacus eſt, dominus ex ob reveren = 
gratiz ſul dpeciah = 


i tiam dictæ parentelz remittit de 

prædicto Theme comiti executionem duarum pœnarum 

1 ſicut prædictum eſt, * — 5 uod idem 
cotnes. non trahatur, — 


Ce hae Aae 


* mini procerim & maghatiim re aliorum in 
5 e 1. Qudd 
«. erratum eſt in hoe, qudd cum quicunque homo ligeus 
. domini 6 — ſeditionibus, homicidiis, robberiis, 

n is feloniis tem pacis captus, & in 
quicunque curia | 
« itionibus & aliis teloniis ſibi impoſitis, per legem & 
« conſuetudinemregniarrenari debet, & ad ö — 
pont, & inde per legem &c. convines, antequam fuerit 
« morti 1 licet . —.— Thomas comes, 


ed 


ductus fuerit, de hujuſmodi ſe- 


ny > 
- - 
1 8 
. 
2 = 
£ 


> 
v "4 
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d e ciilpabilemideſeditionibiis & feloniis in predictis 
d w cordo proceſſu Sntentis abſque hoc, quod ipſum 


nde arrenavit ſeu ad reſponſionem poſuit, prout moris 


6«:eft ſerundum legem, & & fic ahſque arrenamento 


& reſponſione idem Thomas erronicè, & contra legem 
„ terri tempo pacis mofti extitit adjudicatus, unde 


4 cum notorium ſit & manifeſtum, quod totum tempus, 


quo impoſitum fuit eidem comiti ita mala & 
Kicinord in predicts recordo & tenta feciſſe, 


de ctiamrempus; quoCaptus fuit, & quo diftus domi- 
eus rexipater recordabatur ipſum eſſe culpabilem, &c. 
& quo morti extitit adjudicatus, fuit tempus pacis, 


* mawimè cum per totum tempus prædictum cancellaria 


ier alia places curis domini regis apertæ fuerunt, & 


fn quibus lex cuicunque fiebat, prout fieri conſuevit, 


er idem domiaus tex unquam in tempore illo cum 
„ ezillis explicatis equitabat, predictus dominus rex 


pater, &cc. in hujuſmodi tempore pacis contra ipſum 
*:comitem ſic regordari non debuit, nec ipſum ſine ar- 
w ensmento br reſponſione motti adjudicaſſe. Dicit 
Stiam, 2. Q od erratum eſt in hoc, quod cum præ- 


e dickus Tomas comes fuiſſet unus pariùm & magnatiim 


ni, & in eg Carta de libertatibus Angie con- 
e tineatur, guad mullus liber bomo capiatur, - impriſonetur, 
* d:ffejftetur" dt libers tenemento ſuo, vel I bertatibus, vel 


RT 5s conſuetudinibus ſuis, aut utlapetur, aut exulttur, aut 


« aut aliquo modo deſtruatur, nec dominus rex ſuper eum ibit, 


nec ſiper aum mittet, uiſi per legale judicium pariũm ſuorum, 
dul per Men terne, pfedictus Thomas comes per re- 


cordum tegis. ut prædictum eſt, tempore pacis erronice 


mort ĩ ſuit adjudicatus abſque arrenamento ſeu reſpon- 
1 ſione, ſeu legali judicio paritim ſuorum, contra legem, 


* &c,- & contra tenorem Magnæ Cartz prædictæ: and 


therefore, as brother and heir of Thomas, prays that the 
Jomentbesnnulled, and be reſtored wo his inheritance, - 


0 iu 

| * quia inſpectis & plenius intellectis recordo & pro- 

ceſſu prædictis, &c. ob errores prædictos & alios in 
s eiſdem. recordo & proceſſu compertos conſideratum 
s eſt per ipſum dominum regem, proceres, magnates & 
 <S-totam communitatem regni in eodum parliatnento, quod 
ptædictum judicium contra prædictum Thomam comitem 
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a redditum tanquam erroneum, revocetur & adnulletur, 


* & quod prevdidtus Hanes, ut Faser ir Rares ejuſdent 


an ad hæreditatem ſuam ——— 
bend debito proceſſu inde faciend', prot mori 
admittatur, & habeat brevia cancellarie, & — 


H quſtic', in quorum placeis dicta recordum & proceſs f 


« jrrotulantur, eadem recordum & irritari fa- 


„ciunt & -adnullari, Sc. P. 15: 2. B. K. Ra. 6g. 


& Paſch. 39 E. 3. Rot. 49. ovine ops 
This notable record; even before the ſtatute of 25-E. 3. 


gives us an account of theſe things: 1. That in dime of 


. ga; 671.94, pe Sg tor 
or any other offenſe without being S the Kings cours 
anſwer. - 2. That 4 7 1 
open, it is a time o of law. 


ES „ 1 ant cranes an. voir card bf 
the king wchour bis legal cla pr prey 4. That in this 
cu 


On e IN Wenn 


N= gave judgment of the reverſal. 
John Matravers was attainted of in che pi 
e for the death of tt earl of Kent, as 


5 


Rot. Par. 21 E. 3. n. 65. dor/. the ſamę Jom Matra vert 
ſued in parliament to reverſe that judgment, and aſſigned 


for error, gil eff adjudge a. mort in un parlement tenus a 


—— en Þ abſence. dt lui, nient indite, nient arrayne, 

ne appell a reſpons, countre le ley de realm. & les uſages ap- 

proves; hed not prevail in n t Rot. Par. 

e eee king con- 
patliament. 


te 


«a 


No eee | 5 


ſo Lap adh of king Edward II. Rot. Par. 4 E 3. 1. f. 
his couſin and heir Roger Mortimer, Rot. Par. 28 E. 3. 
19 & 10. brought a petition of error upon that judgment, 
whereupon the — his 

parliament, and there entred of record, and errors 


8 the renek, e e gu no given in 
orm. 


8 „ ſuſdit ſont 


his attainder was removed into . 


FX les queux we & Jak e ee . | 
* plein parlement le dit Roger colin & hęyre de dit counte - 


* 


A ou en-reſpons, dont il prie, qe les record & j nt 

. avant dits ſoient never & ; 

9 deliberation ed. aviſe ed grand leiſure per noſtre dit 
Ae 

judgment & records, ſont erroynes & defectives en 


5 * ertoynts & dafective in toute points, & nolment en 


— = 
e cent come i dn Sante eftoitenyſe..a.mort, & diſherito 


95 — wh higbwn aul * 


nis TORIA PLACITORUM: CORONE, | 


4e ſans nul accuſement & ſans cſkre| meſne. en j t. 


adnalls, & fur ceo. ove bone 


i}, peirt cleteme 


points; par quoi noſtre dit ſeigneur le roy & les 
relates, prince, dues, countes, & barons par ac- 
chivalem des r — — wpe 


14 * 
oner to the tle of earl of Merch, — 


ee dechined his 0 it is 
law of the land is; that he ſhould be 


. 2 1 aug there was a more compendious » way, 


: he 


a proclamation · writ tõ appear in a 
—— court of king' s- bench, or 


4 


woo gt we? the party ſhould be attainted of 


uuraſon or ſuch other offenſes, wherewich he was charged; 


2 


and this was frequently done hy act of parliament in par- 
caſes, not unlike the proteſs enacted in caſe of an 
„„ 
5 4 4. cap. 3 and 11 H. 6. cap. 11 

e e de Joni lde d take h direction, 


da the caſe ef Taler, Ret. Por. 4g E. 2. mention d be- 


| . 


fore, p. 26g. but it could not be effectual to attaint the 


party upon his default of appearance upon the return of 


proclamation without act of 1 of 
F « 


Again, as nnr 
vat arraignment, if preſent, or proceſs of outlawry, if 
abſent, Io neither could he be arraigned without an accu- 
Fation ; and gecuſation was of three kinds: 1. If he 


were taken wit! the ee 2. By way of appeal 
. 4 zl 


0 
* 
* 


gp | 


Tr, was tbereupon arraigned, an inſtance we have 
thereof," T. 10: EA. Ret. 132. Bucks cited before ↄ. 186. 


Hut this is wholly, diſuſed and ouſted by che ſtatutes of Buck 


of good and lawful men of the- 
N 


eo 4 
as 


ng cher coürſe of appeat | 


„ pane > crat inſtances, 
lants in 1c and 21 K. a. (d). but by the by 
TE A p. 14. all! in parliament are wholly: 
away, and ac * reference to the judgesupon 
che im made in the lord's houſe byicche. carl 
of: Nl againſt the earl of - Glarendes in 
ment, it was reſolved and reported by all the 
Uk ey * hep n Sd 4:55 8H -.0" 
that ſtature hath not taken aw umpeachments 
by —— —ů— or other 
miſdemeanors, and 2therefore-. tho':fince; 1 Hd. 4. n, 14. 
all appeals of trenſon by parti ular.: perſons; are taken 
way, and have been v diſuſed, yet impenchthemts 
dy rhe commons have been ever ſince: very frequently 
uled;: becauſe they are rather in the of grand in · 
Athan appel. 


a 


1 Vor. I. A x. uſtices 


5 E. g. c g. aud 2g E. cap. 4. by which ftatutes ne Com. ib. 
ſcall be put to anſwer without indiftmens- or-preſcnement . ch. 23. 


| N hogs —— regularly try or 
give judgment in ente of wmeaſon; unleſs in 2 
are by ad of 'partiament«comminted to their cog. 
| | nizance, ee 6. 5 EA cap." . 113 E cap. 
| „% er ſome others,'' becauſe their com- 
eien 2 yet they maygake examinations 
; -- -  zovching wesen in order" co d. 124/280, rey 
ASL IS (fy, "8 
preſervation'0f-rhe- n 42 3D bo twel tore 0 
% 2% Juſtices oi n judgment 
Z 5 —_— 
| W A AQ nity SON en rt 


e e wy Si judgmentin ge 
s — 933 * 
W- —“ e 


| conſtane practioe. a ET . 
8 die Joſtices of Ne prias f give incaſe of 
| by the ſtatute f 16 H. 6. cop. i. but quem, whe: 
of that commiſſion, or-whether 
i ic aft be by Virus ef ſome ocher commifion. Vr 


1 —— ——— . , 
. Hes t in caſe oi treuſon, for it i 
: Kighl court of a in criminals, 


nary juſtice; -cſpecially 
peer be indicted and plead not guilty to his 
| 2 and is tried by his peers and found guilty, 
the lord ſteward dee arten. the king for that 
dees gives theyudgment, execution.” 7 

3 — apa eee 'the ne 
eee eee eee up their 
votes and pronounce the judgment —— part 
that ſte ward ſo elected, tho in t. is commil- 


hereafter. HATE ie * + 
"= 1 come to — the judgment.” 
imcale of creaon are of two kinds, vi 


e Sw 2 


hic intellectis — 


. — — 
1 H. 24. % 
. — — 


| Gonared by the king under his great feal 1 bat of chi 
1 


S 0 DAS EE ox 


 HISTORIW PLACITORUMCOKUND i 
« ditusR. uſqum ſureas T. trahatur. 2. Ibidem-ſuſpen; 
2 59 per gollum & vivus ad tetram pruſternatur. 

F 8 ventrem ſuum capiantut. 4. Tp» 
« (g)--comburancur, br 5. Caput 'fdum 


t. it e tlie 
"ii res ic ly even by. 


hag pri 7 —— — 


eee 
te ot 2 A Aqui 

7 e n = =. 
1 

it. 


furcas J. tiahatur, 
Per 
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And it ſeems the ſame judgment Fe wa | 


| ing caunterfeit coin, and that wur 
nmel 1970.5 10603 Tom * * Aligo 4 * 


: And che ſfame->judgment was 2 — 
tar, 


vy ſeul at common law i may be 
Seren 2 . — 


har Par fern cp. 2%. Crime . 
ned fe Kilt, domini 
bro ieogn e 


3 domind vel alterius lamm fe fgillaverit, 


23. 700007 x00] dee LA. vn 3o 


| &.ſu/pendi. 
like judgment: 
wer, enter prin ict for Greens we 


201 19: gain aud 2847 \ 
ack ord a gn, 


"ny 

1 e 

want of Beg i the caſ of Walcot, * | 
177 


: 


y quouſque me. 
in chu eng allo 1 > 


1G: 8 „ mit int conmifies furrim, daveaeti 
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 ſeal{afterithe/ftarute. uf 4g E. 
a, the! record is 7 

lord Cat faithy(it; 9a: miſtake: Go; P. 

mmer zhunk-ir:was a miſtake in myylord: 
ahn.gudgraent may be Gwen eit ig, ois afrobarur 

& 4er diftrabatar; & 

the caſe (i) Glas for 


— _ 


by H. 4. 


IE 


. L. 1 —. 
udgment. Sudgaient, 
| t to desen and hangedfibecauſe 

d oiade-dyatiof'y Ach chere- 
| fore muſt have the Golemniry , 
dee — regula N . 3 br A. 


— "a8 17a pre 
— ran relatioal — re roy 


. 


0 — es 
| om Lara he — +" pg 
—— 1. Necauſe they are iv: coguata- materia. faififice- 


ian anche and, therefore! cho they are made —_— 


yer then are within che verge of the crime af —_— 

- i — — 
Tan make the count coin to — 

greater | kind of puniſhment, the counterfeiting of the 


f 7. 183. 6. A 16 69 $41 41 e L in 
© * 7 * 


tho it as true 
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bit _ 


r 


"RT 


© HISPORIA PLAOITORUM OO. 
coin af chix kingdom, or het clipping'Zngh or foren 


ooin ſhauld have a „than counterfeiti 
of theicoin-of this kingdom. g. As the ftarute of 4 


tho it declares counterfeiting of money as * 
of war to be high treaſon, yet leaves them under 
1 uniſhments proportionable to their 
make thaſe to be ne treaſons, that were not before, yet 
in as much as the puniſhments of treaſons were not equal, 
but that concerning coin was a puniſhment of à lower. 
allay, therefore the ſubject matter of thoſe · acts ſhall 
vern the degree of their puniſhment according to 
puniſhment of treaſon, that relates to coin. 4. And ac- 


agreed by the juſtices, that the puniſhment pro tonfurt 
monete is only to be drawn and hanged, and upon a ſtri 


wards, tho ſome judgments for clipping be the ſolemn 
judgments, yet the moſt and lateſt are only to be drawn 


upon great deliberatiom lately in the king's bench upon 
the conviction of two Frenchmen for clipping of the king's 
coin (4). * | 1 
But however it ſeems, that the judgment either of « 
pry or'the other. ny Ca be erroneous, for hang} 
ng d Wed The 
2 may be 23 | = enough, yet 47 
judgment of petit in all treaſons touching enin 
| is the moſt warrantable and ſafe. e Hoch Yo nora: 
IV. 1:come:to conſider" of the conſequents of a Judg- 
ment in treaſon. er It $9 v7 15 enn 
I the judgment be given by him, that hath authorigy, 
and it be erroneous, it was at common law reverſihle .9 
vtit of error; only the ſtature of a9 A, cap. a. ſecuney 
al} former attainders, where the party is execytcd,- from 
reyerſal by writ of error, but meddles not with other . 
tainders, neither doth the ſtatute of 33 H. 8. cap. 20. tage 
away writs of error upon attainder of treaſon, 26 
been reſolved againſt the opigion of Sm | 
<p. 19. (m), Co. P. C. p. nne nee 
(1) The id No 34. 1 Nutr. 
WWW 


Aa 3 But 


ſearch into the precedegts of-Newgere from 5 Elia. down- 


id Nahged, and accordingly it was" reſolved and dene 


u judgment, and the . 


= 


* 


Er law rakes x dope" be 
| enacted, 


4 
ET | | 8 A 


pv 1 
er i h tg kit 


. r 54. and 
ge) E.'6:capi"11.take wway From 
the abvareage eee of an url wry nc 
r 
. ons 4 HE Ty _ A 15 v3 12 — 
"The —— x; 5 in treaſon ee 


of blood of the party atthint. 2. Loſb af dower 
0 bis wife. 3. Forfeitũre to the king of all his lands, 
„ ee 4"Excoution)'whereof in che next 


eh eee ee eee en 
* Jer 1. 55 n ure ar To T3: 161 155! 0 1 t onen: * ' 
S=35 x Ft] 757 A aber va via 5 39 4107 


53s 0 * > ao wer yd aehlsrionnantt : .. 
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1 984. HA eee, 2 
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Artie 2 | 


hm Wert 177 S207 * . 


Net 3715 ; 
yo c Vino di 
a le, Fae ond expoation. 


N "XL 2 2 


that the N thereof ſhall make no cor- 
ruption of blood, as upon the ſtatutes of g and 18 Evz. 


in treaſon for clipping and waſhing of coin; and upon 


the ſtatutes of 21 Jac. cap. 26. for acknowledging a re- 


SIT another's ame,” 7 Jac. cap. 1. for 


bigamy, and many others. 

A min e e piracy bete commiltiorers of 

che und terminer' grounded the ſtatute 28 H. 8. 

cap; T5. by indictment and v ier of ewelve meg abcord- 

eee eee he forfeits his lands 
| by*the ſtatute of 28 H. 8. cap. 115. but this 

*no corruprion of blood; becauſe it is an offenſe, 


— 


* £ * 1 4 = bra 
| 4 4 


* ta ants, * 


it treaſon, or is corruption o 
| ne: wid unleſs it be in ſich ſpecial treaſons or 
felonies enacted by Parliament, wherein it is eſpecially 


rr e / EI. ER. ee III 


merontg PLACITORUM 8 


Fo. i — of 2078 9. 

to the courſe of the common law, it ſeem EEE 
ment thereupon” works 4 
the eommiſſion ſelf is aide de 


— 


the 
| proceed! and 
* of boa omen gem — 


re ſuch comniſBieners upon the ſtatute See bt 28 


&, nick, &': that he might be- 


„ . oi & nn 
N 


| eee 
ever any ſay to the contrary, it is- out 
racy upon the ſtarure is robbery, and the o 

en indicted, convited, and executed for it in the king's 


; 0g as for a robbery, as I have elſewhere made it eri. 


. But indeed, ir che inditinene- before chaſe” cn 
fioners run only according to the ſtyle of the civil law; 
uz, piraticè depradavit, then the attainder thereupon. 
upon the ſtatute of 28 H. 8. tho it er 


lands: and the blood, 
thoſe two 1 author, Co. P. 
and Co. — 745. to be reconciled, which without 
diverſity would be contradictory: vide H. 13 
iber & Moore. * 
⁊9224 | 


as an indictment pon th fare of a8 


have 
CY 
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age of the iſſue there is a corruption of 
tenant in tail alien with 10 


tute of dewis condition. ding the fo 
x dt we by che attainder, yet the 
1s not-corrupted as.to the iſſue in tall. 


. BLAGEFORUM GORON&:: 

82 and die without iſſue the ſecond ſoon 
ut the land ſhall eſchete pro defatu hare- 
3 {in the cle ee 


A Arte 


ſon 
ſuch: ſor alien were 
8 


eee 
gelder ſan purchaſcth. land and dies. 


o 


elder pu "LANG 
fee · ſim 1 the yo dall inhe- 
rit, —.— both derive . \ V4 


f ou | 

A Ll 4 — oe) the elder IGM nog 
0 WE and dies in the life of the younger, and then, 
the younger die without iſſue, the lands in fee- fee · ſumple of 
the younger . ſhall.. not deſcend to the nephew, for che 


attainder of his father is an icapecuanent eee | 


of his deſcent:.,.. ., 
And coding i if the fan of the p perſon attaint 
purchaſes land and dies without iſſue, it Salt not deſcend: 
to his uncle, for the attainder of his father corrupted. his 
blood, whereby the bridge is broken between the nephew; 
and uncle, and the one cannot inherit the other, but the 
land ſhall eſchete pro defe&u bæredis: vide accordaxt ruled, 
in Courtney's caſe infra Co. P. C. p. 2144. 
Thus far for corruption of blood. a boold 


| (4) P. x6 Car. cnt tie eee 
N. 1 Ven. wo ; * 


Taouching 


* 
” * 2 


8 


4 19. * 
N 


wt. 


3 unsren les ron eat cou 


file, and then hah dies, and B. e 
dies "without iffbe, yer che land ſhalf eſchete 
* Hen baredjs, for the pardon reſtores not the blood 
2 A and*B. that was born before ;/ but if B. had 
del Fichout ine in the life of £ and then A. hack died, 
the and mould defend to C. becauſe he was not im being 


cun.only be by «@'of p N 
A ee to kinds, ode a fe. 
ctution only in removes the co 
rr n 
ee honours ſt by the NT is 5 
i: ſpecially extends to it; the others a general refticution 
not oak in dlood, but to the lands, 'Se. of the party at. | 


tnt 
Ns A reſtitution in blood I be ſpecial and qt bn 
* but generally a reſtitution in lood'is conſtrued | 


| 
| 
and ertenſtvely. p 
. ö 

| 233 rchaſeth land in fee-ſimple, B. by parliament 
e | 
; 2 all other collateral and lineal anceftars, | 
| ſhall not reſtore J. to any of the lands of A. E by 
tte attainder, B. dies without iſſue; ix was ruled, that 
the lands of B. ſhall deſcend to the fifters of A. as aunts 
and collateral heirs of B. Wor. Sub jon of 
blood by the attainder is removed by the reſtitution. 
2. Altho the words of the act of reſtitution be to reſtore 
B: only as heir to A. Cc. yet this doth not only remove 
the c ion of blood, and reſtore him and his lineal 
beirs in but alſo his collateral heirs, and * 
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chit impediment; which would have hindred the"deſvene 
to them. "Co!" CH 106. Courthney's cart. 


I appears Nn, Pürl. 25 E. 4, 55: chat | 
e in 4 B. Ya 


the king "with the conſent of the 
the commons; 19015 0 es PO . 
141 As to the —— namely he forſcirare of 
the wife dower: © vo 22599129 &1k thus 
At common e 
or felony the wife mould loſe ber dower, tho it were 
doweralligned g eee per ex legere Co. Lit. | 
9.4% p. 37. — LO net upon attainder of 2 
riſion of the ftarure of t K 6. 

r 8 ed huſbend be attainted | 

or murder, the ſhall not Joſ& her dower. 

But᷑ by attainder of her huſband of high See 
— — the'wifs halt S n. 


8... 3 th wife comenic eres nd fr in 
and dies, ir ſeeins the huſband ſhall be tenwne by f. l. 
the courteſy, otherwiſe it were, if the” ereaſon were cn. 
mitted before iſſue had: vide Co. wore i 5 
3 r _— dieter kat. 
by attainder are & kinds, 

or of good and chanel or of dignities and honours,” 

1. As to the forfeiture of lands, 2 

7 ons attainted of OY to the king, — 4 

by ſpecial privilege they may eee 
een Se & quo ſupes 5. "254 


I at common law tenant in tail were sdb ef wes 
ſon,” or at this day be attainted of felony,” tho the inheri- 

FF er king hath 
ny | \s\ A, WY 3 5 ts. * IR 1 (upon 
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(upan office found} the freehold. during the life, of the 
5 tenant in tail, and not barely a pern 1 
Judged- e 29 Fig. Glencbr's rep! nd 3 


Las. . 236. e ene 
for-cenans of life atteint. 
e e ee . el, ns 
no forſeiture, regular t — 
— unleſs £ r 5 
By — the anceſtors'be — fs 


5 lony and executed, yet his lands ſhall not eſchete but de- 


| -_ mtr are not of angpoey. mg e bee, 


246 rue on, and-com- 
3 perk 


05 PEA attainder-nor. from the death of — 9 ate 
187 tho 


of his wife be attaint of felony, the 


ſdend co che heir ; but if he be- attaint — be 
*. — 


the king of common right, a8 eſchete ; but if 
. I 


2 year and. dey is N 


taint, but from the time of the inquiſition fou the 


fame be not 3 . 


on jp life or the huſh 2 FRAN A rake 
ſhall have the 
I 4 and n t the — * iſſue in tail, 
and him abe. C. ns 2 cap. 30. e. 
3K. 8. — . — — reafter;. . 1 
The relation of the — or — — lands wr 


treaſon or felony to avoid all meſne incumbrances is 4 


the time of the offenſe committee. 
and B. Joint cenams.in for, , ja-artpige of ereaſan or; 
felony and dies, the land ſurvives to B. but yet ſubject io 


(Flip;u85s. (4) See Mag. Chart. cap. 23. 2 Co. I. 36. WER | 


forfeiture, belongs to 


r OE IO EO IES 


 FFaeeggak 


LA p4 * 


—« & « « 


A iz: 


— 
— 
— 


— 


 MSTORIA PLACITORUM CONONES = 
- the title of the forſeiturei M. 10 Cari Nor. 94. K. 
| and a ·˙rů ants bs LZ ky S113 - 
— —— and then be arlaref e. 


coed. 3 — of — this — 
himſelf be concluded. 4% E. 340 25 — KK C. 
227. coeaſon bycrorditt ups Kaas. 
if 
on an indictment; the offenſe before the ws = DO 
tion tho the alienee emnot 8 the attainder by ſup- p. 39. 
it as to the point of time vix. he may ullege contrary 
the indictment, that the felony or treaſou was committed = 
after: the alienation; und not before, 'Co/P:'C al- hr 
. iz. Dar wh, tw gay elo ee 
10 If a man be indifted of a felony or treaſon ſuppoſed the 
aft: of April 24Car: and in truth it was committed gr : 
ve lyet: he” ſhull be convicted notwithſtandi 1 
variance, for the day a not material. yet in ſuch caſe = | 
the avoiding of the danger and that may enſue 
by the re ſuch artainder ro-the day mentionet} ĩn 
+025 AP We OA URI Ls 09g anos mf | 
\vide Ser a case, ub .. $13 510158 \ 
pale" outlawed upon abiddifiaber.oFſeicp ar” 
and the prociſs he alien the land ct 
have the land, which he: — 


—.— I: 

— * indictment co 
—2 when enn ; 

þ pens relates g 8 Atl 

hut if 2 — — of: Klon nm A 

der and pending lit the party aliens, and chen is outlaw- 

el before appearance, ; the lords eſchete is loſt, becauſe: it 

relates only to the time of the'outlawry pronounced, in 

| as much as the writ. of is general, Jand containsino = 

certain time of the e committed, cited to be ad- | 


judged 5 E. 6. Co Lie 5. 4. Fs ** 
l | | But 
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r d and 
| the ple had dec his wait, and: the defen- 
dant bad been vonvict and a ati d uenct or confeſ. 


< 


of thefelony, lt forth. to noitstoo» 263 by 22 


* Er e 1 en 


= ths ny felony or.ereafon,: or 
ite Per- ane, ar tarde Fo hl wee 
| Jn 2. 979 ns ne "G 2 


os "at . forfeizurea1tier- mot ro. 
— e 
conriction or wear 


the awarded. 1881 Rh cr 1bni g 
9 3 made er und 
tor, or perſon ere fraud; meſne 
 birwotn: the oſſenſe or the flight, and the conviction or 


toi abe ;;good,:; and the 
. —— 


—ů—— Lr perf, end ih 


EDS: lk, herb 3 wende indictet 
| nr comvict. 4 Lone ak inquiſition 
| — of nd rorminer;' he ſhall 

if the goods kh ut th re fe Might, and 1 and not 


yr 0949 which were his at tlie 2 
there, it tiniſti relate to 4 ITE 
9——— . 


m. ποC¹ 2b a 19 ee 
op ſelony, the jury 
— e f. 2 Hor it, and 
he had, for his goods 
ied, bun this is but an in- 
— — eee, 
de drum Goh ME copy pat f)rw 5s ve form 2 
*. 5 or 5542 atm ie at * Ni 1 1617797 
| 2: 6 2 ee 
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b 


it, it is dou 


re, and thereupon to charge the Villata where ſuch 
goods to he aniwerable- to the king: 


contro are if, 1 eee ee ee 
. E ſeems clear, that at common law if à man had 
committed felony or treaſon, or tho he had c- 
mitted none, yet if he had been i or 
— ag the ſheriff, coroner,. or other 
not 
ty acc a eres eee nb 


* 
1 * 
* _ » $ | * ww VPY F mm 


? 
9 
. 
= 


: this Kind of ſeizure of: the 


ed, or at leaſt appealed by an approver; and 
5% ting 4 See State Tr. Pol. IV. p. 615. sir N. Parkins's caſe. 


9 ee ce have removed the 
goodreyr euſtody offender. or-party'accuſed, 
nnd deliver chem over to the'conſtabler-or ch chte are | 
— 35-8: 4. 13. thn dna ri 11 n 
3. But hep were indicted or appealed by by an 
| pron the meriif, or duber officer might make a {imple 
them vnly tu invemagy and 


appraiſe dem, and 
2 2 the cuſtodx of 7 or bailiff of the 
indicted, in caſe he would: g 


+ ſecurity: againſt 
being {orci default thereof he might de- 
Meer chem to the voh — 
chem, but yvt ſo chat the 


le or. Hillata to be anfwerable for 
have fuſſitient out uf them 


Seouled: and his family 

or their livelibood and main. 
tenance (g 2 _ —_ capto & renee ue e 
1 
ER bonorum ultra ji 4 


— Bradl Lal. III. 129. Fla, Lib. I. jar/%; 15 


Dq. A4 145 Sramfe P. C. Lib. II. cape 92. Co. 


228, 22 23/3615! 1570 T1 202 o; rec En 057 
ee th fe law was, tho e not in- 
r 29 had committed a felony, 
dut with he had been indicted or ap- 
1 y an approver, this Kind of ſcinure might have 
made, whether he committed the. felony-or-not ; for 
im the books of 43'E. 3. and 24 A there is no aver- 
| ment; chat — — but only that he 
3 ee eee 
4 Nr v7 Wins 
3 — indictment, chen ĩt is at the 
lf him that feiſeth, - er, 
therefore it is iſſuable. un lie HC 003, | 
2 — chifltcares afttr made. it 
At ſeema, chat by tho ſtatute of 5 E. 3. cap. 3 
enſuing ſtatutes, whereby it is enacted, that 
gods mall be ſeibed into the s hands 5 
dictment or due ip of lam, that it was held, that 
— — perſon accuſed of 
por tho it be only ia E canſa rei ſervands, 
hafubcen ente n if gheipeplon were noe rſt indie 


ſeem 
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ſeem to import of 43 E. 3. 24: and 13 H. 4.13. and _ 
= any ny lor Cole, P. C. cap. . bs > 11,89 
- By the ſtatute of 25 E. 3. cup. 14. where a party is in- 3 
dicted of felony, the proceſs directed by that ſtatute is 
al if he be ror Found eee e : 
gether with à precept to ſeize his goods, and if he be 
not found then, an exigent and the goods to be forfeit.” 
And this is more than a ſimple ſeizure, ſuch as way 
before at common law, for if the party came not in, his 
goods are forfeit upon the award of the exigent; and if 
came in; tho his goods be ſaved, yet there is no di- 
rection for delivering his goods upon fecurity ; but it 
ſeems the ſheriff is to take them into his cuſtody, and yet 
out of them muſt allow ſufficient for the ſuſtenance af 
the priſoner and his family. 0 hh Wan 
gere, Whether in the cafe of ſuch a ſeizure, a ſale for 
a valuable conſideration before conviction and after ſei- 
zure do not bind the king,” as it ſtems it doth in a cafe 
of ſeizure and delivery to the Villata: vide 8 Co. Rep, 
Yi Orr ares: TT SING | 
This ſtatute extends as well to treaſon as to felony, 
and yet it mentions only felony, and therefore at this 
day the exigent goes out upon the ſecond Capias returned 
non inventus, as well in treaſon, as felony. _ 2 
By the ſtatute of t R. 3. cap. 3. it is enacted, „ That 
« neither fheriff, Sc. not other perſon take or ſeize the 
« goods of any perſon arreſted or impriſoned before he 
be conyict of the felony according to the law of Eng- 
« land, or before the 1 be otherwiſe lawfully for- 
« feited, upon pain of forfeiting the double value of 
« the goods ſo taken. Br es 
Mr. Stamford thinks this is but in affirmance of the 
common law, only that it gives a penalty, but it ſeems 
to be ſome what more than 65 for this prohibits the ſei: 
zure of the goods of a party impriſoned,” tho he were 
alſo indifted, but not yet convicted, where unqueſtion- 
_ the common law allowed ſuch a ſeizure, 'as 1s before 
declared, if the party or 'his friends did not ſecure the 
forth-coming of the goods, where the party was indicted. 
But upon this ſtatute theſe things are conſiderable. * 
Vol. I, B b I, Whe- 


« = 
* 
1 4 
* 36 - 
= - 
= 
- 


I 
- 


removing o 
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1. Whether it extends to treaſon; it ſeems it doth, for 
as all treaſon is felony and more, ſo in a ſtatute of this 
nature for advancing of juſtice it ſeems compriſed in it, 
- for it is within the reaſon of the law, and vide Co. P. C. 


?..228, tho I know it was otherwiſe held, or at leaſt 
doubted in the caſe of Sir Henn Vane, whoſe rents were 
ſtopt in the tenants hands, and no precept was ted 


for their delivery, tho before conviction, yea before 


the indictment, tho aſter impriſonment 1661. | 
2. Whether it extends to a party, that is at large and 


out of - priſon, whether indifted or not inditted, and as 


to that, 2. It ſeems clearly, that it doth not repeal the 


Ratute of 25 E. 3. cap. 14. touching the ſeco 


Cani 
with a ſeizure But 2. As to other perſons, 
that are at large and not indifted, nor proceſs, as before, 


made upon their indictment, it ſrems to me, that if they 


fly not, there can be no ſeizure at all made, whether they 
are indifted or not, for the ſtatute did not intend a rt 
er privilege to. a party impriſoned for an offenſe, of this 
nature, than he that is at 3. That if he be at large 
and fly for it, yet his goods cannot be ſeized and remov- 
ed, whether he be indicted or not indicted. 4. That if 


he be indicted and at large, yet the goods cannot be re- 
moved, but only viewed, appraiſed, and inventoried in 


the houſe or place, where they lic. 5. That altho the 


goods may not be removed, becauſe the ſtatute now hath 


taken away that removal, that was in ſome caſes at com- 


mon law, yet neither in caſe of treaſon nor in caſe of fe. 


lony, where the party is at large, is it within the penalty 
of the ſtatute, as to the point of forfeiture of the Jobs 


value, for as to that the ſtatute is penal, but it is within 
the directive and prohibitory part of the ſtatute, which by 


an equal conſtruction and interpretation prohibits the 
thing to be practiſed, and hath altered the law as to the 
frhe goods of the party before conviction. 
And yet I know not how it comes to paſs, the uſe of 
ſeizing of the goods of perſons accuſed of felony, tho 
impriſoned or not impriſoned, hath fo far obtained not- 


_ withſtanding this ſtatute, that it paſſeth for law and 
common practice as well by conſtables, ſheriffs and other 


the 
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the king's officers, as by lords of franchiſes, that there is 
ing more uſual : vide Dalton's Fuſtice of Peace, cap. 
110. (5) in. affirmation. of it, viz. that the officer may 
ſtill take ſurety, that the goods be not embezzled, and 
for want of ſureties may ſeize and praiſe them, and then 
deliver them to the town ſafely to be wer 5 until the pri- 
ſoner be convict or acquit, and cites for it Stamf. 192 
8 Rep. 171. and B. Forfeiture 44. 7 0 

BY. „eng ors opinion therefore of my lord Coke, P..C. 

tap. 10g. truly ſtated the law, at leaſt as / it ſtands 
upon the ſtatute of 1 R. 3. LS) | * 
1. That before the indictment the goods of any perſon 
cannot be ſearched, inventoried, nor in any fort ſeized. 

21. That after indictment they cannot be ſeized and re- 

- moved, or taken away before conviction or attainder; 
but then it may be ſaid, to what purpoſe may they be 
ſearched and inventoried after indictment, if they may 

my be removed, but are equally liable to embezzling as 


OTE, | I "= 
I think he is not bound to find ſureties, neither hath | 
the officer at this day any power to remove them in de- 
fault of ſureties, and commit them to the vill, but only 
to inventory them and leave them where he found them, 
(unleſs in caſe of the ſecond Capias, whereof before) for 
the priſoner or party indicted may fell them vnd fide 
and if he may do ſo, the vendee may take them, and the. 
Villata cannot refuſe the delivery of them to the vendee, 
tho the ya ou geen — 1 
. But is this advantage. viewing and ap- 
praiſing, that thereby the king is aſcertained what the 
are, and may purſue them that take or embezzle | 
by information, (if the party happen to be convict) and 
try the property with them, whether they are really ſold, 
or ſold only fraudulently without valuable conſideration 
to prevent the forfeiture, and fo forfeited by the ſtatute 
of 13 Eliz. cap. 5. notwithſtanding ſuch fraudulent ſale. 

IV. Laſtly, touching execution of judgments of trea- 
ſon, they are directed by the judgment, whereof before. 


E b) New Edit. cap. 163. 5. 538. 4 
2 WD 2545 15:5 There 


a by command or 


4 
: 
o 
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| 
* 
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There be nevertheleſs ſome things, that een 
happen, that ſuſpend or abate the execution. p 

x. Reprieves ex arbitrio reis vel judicit, the king m 
recept under his great or /privy 
et, or manual, yea by ſignification * 
the De e oo at this day by the 
ſubſcription of a maſter of requeſts, — re. 
prieve of one condemned of treaſon ot ſelony. 


And altho the zudge, by whom ee ia «given, 


to be very cautious in 
condemned Be ian bg ODE: may, upon 
WEE te Lees of wala, nn 
ny 


And this reprieve he grant; und after be hath 
it may command execution after the ſefiqns and 
12 of the conmiſiien. Dy. 2054: 
-— which are not ardicrary, but 
e of pregnancy; for tho 9 
plea to delay judgment, yet it is a * enec u- 
tion, and therefore whenever any judgment in treaſon or 
r againſt a woman, it is the duty of the 
he finiſh his feffions, to demand of her 
NN r r re | 
yea in all caſes, where a priſoner attaint is brought into 
another court, or reprieved to another ſeſſions, 1 ("h 
not to have any award of execution againſt him, 
be firſt demanded, what aer ſay, why it ſho 


be, for poſſibly he may hay a pardon after jucgwene. 


855 22 1 1 | 
-of pregnancy in ee executionis 


hath thele incidents to it: 1. She muſt be with child of a 
quick child. 2. If it be alleged, the ju before whom 
ĩt is alleged, muſt impanel an inqueſt woren ex officio 
to enquire of the truth of her allegation, viz. whether 
Ahe be with child of a quick child, and if they find ſſie 
OO e, e ee OI ee Bento 
be executed. 
If it de found by the j jury of women, that he is ſo 
with child, ſome have uſed to command a reſpite of her 
execution till a convenient time, for inſtance a _ 
5 Alter 
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after her delivery, and then to be executed'; but this 


ſeems irregular, for ſhe may have # pardon to plead, and 
therefore it is to be reſpited till another ns. 12 

y 10. l "> 44 (1 2 ö N 6.56 . 77 1 by 
— Hug the benfi af els teprivin prieve and be 
delivered, and afterwards be with child again with an- 


cher quick: childy the ſhall not have che benefit of a 
farcher teſpite of the ſame judgment for that cauſe: quod 


vide 23 K 2: Con. 188. 22 E. 3. ibidem 233. 
H che jury of women be miſtaken in their verdict, and 
find her quick with ehild, Where in truth ſhe was not at 
ak with child; (as dne it happened at abu) if the 
next ſeffions of goal- delivery, or He and rey miner happe 


at that diſtance, chat it is impoſſible by the courſe of na- 


5 


ture, thiat ſhe could be with child, but ſhe muſt be 
vered meſne between the former ſeſſions and this, as if 
were ten months, Cc. ſhe ſhall be executed; but if the 
ſetond ſeſſtons en within fen time after rt, 
that by courſe of fatute ſhe may ſtill continue 
child; as if it be Within the diſtanoe bf fix months o 
Hite, then the ſhall continue under the firſt reprie 
another fſeſhhon, num liert temprts orufnarium vitalis 
SIAN v6. vel. 19. feptimands tar thy == tame 1 
quibuſdam citius contingere poteſt juxta meditoram platira.” 
If in truth ſhe were not with child with a quick child 
came quick after, nay tho ſhe were not at all with child 
then, but became with child before the time of the ſecond 


4.) 


* 
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ſeſſion with a quick child, in my opinion ſhe ſhall have 


, a ſecond reprieve by reaſon of pregnancy, for the advan- 


tage that ſhe had at firſt was not really becauſe of preg- 


nancy, but by a miſtake of the-jury of women, and 
therefore in favorem prolis ſhe ſhall now have it. 

And therefore, as hath been ſaid, in all caſes of re- 
prieves for pregnancy the judge ought ta make a new de- 


mand, what the priſoner hath to ſay, wherefore execution 


ſhould not be awarded, for the firſt reſpite being by a 


Kd ef matter of record ſhall not be determined without 


a new award of execution; and altho clerks of aſfliſcs 
enter thoſe reſpites and * K only in a book of Agenda, 
e 


— 


o HISTORIA PLACITORUM-CORONE. : 
| yet regularly are ſuppoſed to be entered of record, 
and. theſe ION are warrants for ſuch entries, _ 
fa#o it be not uſually done. | A be 
Another cauſe of regular rieve is, if meſne between 
tze judgment and the a — repre execution the offender 
; become non compos mantis (i), the judge in that caſe may 
both in caſe of treaſon and 3 wear a Jury to enquire. 
e icio, whether he be. reall or 
- ©  counterteit;. and thereupon if it yr m_ that he be 
3 really diſtracted, muſt award a reprieve de jure till another 
5 a. Co. P. C. p. 4- and the ſtatute of 33 H. 8. cap. 
2 als; an Nn of parcivs.comvit of — 
b i var gay - By 911 de — __ 
8 28 
| e een the aan off of 4 good ks, 
pſy 9 treaſon, as drawing, . eviſcerstion 
and quartering, and leaving the offender, only to be be- 
headed, this may be, and uſually is by the Ing's war- 
rant under his great ſeal, privy ſeal, yea or his privy 
ker, or ſign manual, as uſually is done in cafe of no- 
en or great men f under that judgment, for one 
r un. decollation, and the ſub- 
5 ee 


ty, is performed. A 
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Touching the crime of miſprilion of treaſon, and felony, 
Ar . b we BE. 2% e ee 


Nod che order propoſed in the beginning ſhould re- hug 
1 fer miſprifion of treaſon to that ſeries of offenſes, Com. nb. 
that are not capital, yet becauſe this offenſe hath relation 12. cb. =. 
to treaſon, and may be of uſe to explain the nature of 126, 237, 
it, I ſhall here take it into conſideration, referring miſ- 8 
priſion in its large and comprehenſive nature to its pro- P. C. ch. 
per place. ; | .. & ch. 
Miſpriſion of treaſon is of two kinds. we 
1. That which is properly fuch by the common law. - tit. tre- 
2. That which is made miſpriſion of treaſon by act of n. pag. 
liament. | Ars 1 
Miſpriſion of treaſon by the common law is, when a 178. Lak. 
perſon knows of a treaſon, tho no party or conſenter to 78 
it, yet conceals it and doth not reveal it in convenient 


Ibo ſome queſtion was antiently, whether bare con- 
cealment of high treaſon were treaſon, yet that is ſertled; 
by the ſtatute of 5 & 6 E. 6. cap. 11. and 1 2 P. G 
— cap. 10. viz. that concealment or keeping ſecret of 

igh treaſon ſhall be deemed and taken only miſpriſion of 
treaſon, and the offender therein to ſuffer and torfeit, as 
in caſes of miſpriſion of treaſon, as hath heretofore been 
uſed : tho in the time of Henry VIII. and Edward VI. 
ſome things were made miſpriſion of treaſon, that were 
not ſo formerly, yet by the ſtatute of 1 Mar. cap. 1. it is 
enacted, that nothing be adjudged to be treaſon, petit 
treaſon, or miſpriſion of treaſon, but what is contain- 
ed in the ſtatute of 25 E. 3. and altho that act of 25 
E. 3. do not make or declare miſpriſion of treaſon, yet 
it doth it in effect by declaring _ enacting what is tre- 
ſon, which is the matter or ſubje& of miſprifion of trea- 

5 ; Bb 4 ſon, 


f 
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ſon, tho the miſpriſion or concealment thereof be a crime, 

Which the common law defines what it is. 

Ic̃öÜeerefore ſince the ſtatute of 25 E. 3. is by the ſtatute 
of 1 Mar. cap. 1. made the ſtandard ads it remains 
J © to be enquired, what ſhall be ſaid the concealment of 
ſuch à treaſon according to the reaſon and rule of the 
5 .cammon laxn zz. NT 
* If a man knew of a treaſon, by the old law in Brac- 
. tom time he was bound to reveal it to the king or ſome 
ol his council within two days, quod / ad tempus diſſimu- 
Ian Leit & ſubticuerit, quaſi conſentiens- & aſſentient, erit 
Cem. ch. /edutfor domini regis (a); but at this day it is but miſ- 
i. P. 180. priſion, if be reveals it not as/ ſoon as he can to ſome 
judge of aſſiſe, or it ſeems to ſame juſtice of for 
tdttho the crimes of treaſon or miſpriſion af treaſon be not 
nVithin the commiſſion of a juſtice of peace to hear and 
determine; yet, as it is a breach of the peace, the juſtices 
of peace may take information upon oath touching it, 
And take the examination of the offenders and impriſon 
them, and bind over witneſſes, and tranſmit theſe exami- 
nations and informations to the next ſeſſions of gaol - deli. 
dvdery or 1 to be further proceeded upon, 
2 i truly obſerved; by Mr. Dalton (I), cap. gol nay, I 
have known chief juſtice alls affirm, that juſtices of the 
Peace may take an indictment of treaſon, tho they can- 


not er — nia: e en or accuſation 
tending to ervation or PEACE. LO CE SAILS? 

But fome 8 enacted by ſome ſtatutes are limited 
to he heard and determined by them, as appears in ſome 
the ſtatutes before mentioned, p. 3% . 

It is ſaid 2 10. Stamf. 39. a. Dalton, can. 89. (c), 
the uttering of falſe money known to be falſe is miſpri- 
ſion of treaſon; but it is a miſtake ; indeed it is a great 
miſpriſion, but not miſpriſion of treaſon, unleſa the ut- 


— 


; | Ws | , 1 1 . % nt 2 K : 
Teras, Lib N Aten, ah 3. Thislaft book ſayzitis miſprigon of 
. 3 52 Edit. cap, 141, 5. 460, * _ treaton, but, the other two only ſay 0 
de New Bait. cap, 149. þ.\453. f l milprifion, 


- * x 
* 3 N * s inf 15% 
Mr I - % 
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8 but not the uttering of it, 
for the money is not the traitor, en 
x, and his counterfeiti is the treaſon. 

2 all treaſons and 


. and 1 Mar. are repealed by 1 Mar. cap. L. fo 3 


As 
25 E. 3 
— tly all miſpriſions of any other treaſon not con- 
tained in 722 3. are thereby repealed, Coke P. C. p. 24. 


ment of ligb treaſon or ae e and oniy of high trea- 
gre x treaſon ſpe in the ath of 25 E. 
and in the margin, that it , ſuch treaſon bigh or 
| Soap tet — tvink of Ab 2. and of no 
auber treaſon, and accordingiy uttering: of counterfeit 
coin was agreed by the court (d) at Newgate; Auguſt 
1661. to be neither treaſon nor miſpriſion of treaſon 
within the ſtature of 25 E. 3. but only puniſhable: with 
fine and mprilanments r 
cripto. 
1 If a ſubſequent act of parlament after 1 Ar. make a 
e the concealment of: ſuch a treaſon is certain- 
ly miſpriſion of treaſon. for theſe reaſons, 1. Becauſe miſ- 
priſion of treaſon is not any ſubſtantive crime of itſelf, bur 
relative to that, which is, or is made treaſon, and a kind 
of neceſſary conſequent and reſult from it, as the ſhadow 
follows the ſubſtance. 2. And hence it is, that tho the 
ſtatute of 25 E. g. does not by expreſs words enact miſ- 
| ißon of treaſon. to be an offenſe,” yet treaſons being ſet- 
dad by that act, the ſtatute of 1 Mar. cap. 1. enacts there 
mall 5 no miſpriſion of treaſon but what is enacted 
1 ˙ I ui 
1 et ſottling — — —ê 
n, it doth ——_ y and conſequentially make the con- 
cealing of any — an of treaſon; but yet 
n eee, e 
divers new treaſons, tho it enacts nothing to make the 
concealment thereof miſpriſion, yet in the proviſo above- 
mentioned it takes notice, that concealment of any of theſe 
treaſons would be at leaſt miſpriſion of treaſon, and there 
3 r 


(4) In the caſe of Richard oben Kel. 33. be 


adjudged 


% 


bath theſe words, Mi/Þriffon of treaſon is taten for conceal. 


HISTORIA PLAcrroxun cox oN. 
treaſon, but only miſpriſion of treaſon, 


thing above · mentioned to the contrary thereof — 
ſtanding ; and the like clauſe is in the above- mentioned 


ſtatute of g3 & 6 E. 6. cap. 11. Again, my lord Cote, 
P. C. cap. 5. p. 139. ſays, e of bigh treaſen, whe- 


| ther the trruſom be by the'common law or ftatute, the conceal- 


ment ef it I miſpriſfion of treaſon ſo in caſe of felony, whe- 


en ee ere dee er. ge e atute, the con- 
. cealment of "it is miſprifion"of felony ; ſo certainly, if 
_ a'felony or a treaſon; be enacted by a new law, the con- 
cealment of theformer falls under the crime of miſpriſion 
of felony;\.and the latter under the crime of miſpriſion of 
troaſon, as a oonſequent of ir vithout ys words 


nung n be fo, 22 
Alltreaſon-s miſpriſionof treaſon and more and there 
. Fove; be tliat is aſſiſting to a treaſon, may be indicted of 


miſpriſion of treaſon, Oe — W C. 37. 


. b. .. 36. 2 K. 3.10.8. 


Altha the Iatute of 1 6 5. SM. cap. 10 hath as 
do trraſons repealed the ſtetute of 33 F. 8. cap. 23. for 
trying treaſons in one county committed in another, 

it bath not ed the ſame" ſtatute as to the trial of 
murder and miſpriſion of treaſon, which may yet be tried | 
according to the ſtatute of 33 H. B. cap. 23. 

In caſe of miſpriſion of treaſon and miſpriſion of felo- 
ny, as well as in caſe of treaſon or felony, or acceſſary 


thereunto, a peer of this Kingdom ſhall be tried by peers, 
but the indictment is to be be by «common grand hh . 


2 C. 49. 
The judgment in caſeof miſpriſion of aſe; is loſs of 
the profits of his lands during his life, forfeiture of 

and impriſonment during life. 

By rhat hath been ſaid touching miſpriſion of treaſon 

we may eaſily collect what is the crime of miſpriſion of 


felony, namely, that it is the con of a felony 
which ad man knows, but never conſented to, for if he 
conſented, he is either principal or f in ke felony, 
elony and more. 


and conſequently guilty Vs — — of fi 
The j — caſe of miſpriſion of felony in caſe 


the er 75 an 1 as erif or bailiff, Ge. is 
. | by 


* 
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by the ſtatute of M eſminſt. 1 cap. g. (e) impriſonment for 
a year and ranſom at the king's pleaſure; if by a com- 

mon perſan, it is only fine and impriſonment. 

And note once for all, ie e eee 
that ſpeak of fines ar ranſoms at the king's tes = 
always interpreted of the king's/juſtices l Co. Magna 
Carta ſuper Rat. Weſtminſt. 1 cap. oi fr e ſepiug Com 
alibi, 2 R. 3. 11. 4. voluntas regis in curid, not in camerd. 
And it ſeems, that miſpriſion of petit treaſon is not 
ſubject to the judgment o miſpriſion of high treaſon, but 
2 is puniſhable by fine and impriſonment, as in caſe of 

riſion of felony. nan 


11. 3 ſo enacted by ace | 


of parliament ſince 1 Mar. cap. 1. for, as before is ob- 
ſerved, by that act all miſpriſions, that by any ſtatute 


made after 25 E. 3. are either ex we fray —— I 
made miſpriſions of treaſon, — 2 


All acts of parliament, that after 1 Mar. enacted any 
thing to be high treaſon, do conſequentially make the 
concealment thereof to be miſpriſion of treaſon, tho it do 
not in expreſs words enact the concealment thereof to be 
miſpriſion of treaſon, as hath been before ſhewn, and the 
like in caſe of felony, 

And — thoſe acts of parliament, . 


e ene ene, as the ſtatute of 1 & 2 P. 


M. gap. 10. the act of 1 EAz. cap. 5. &c. ſo far forth 
as they are temporary, the miſpriſions of ſuch treaſons 
are alſo temporary, and expire with the act, and where 
the acts of treaſon are perpetual, or being but temporary 
are made pe e 
miſpriſion of ſuch treaſons remains ſuch, as long as the 
act of parliament DEN I continues, or is 
continued, as upon the of 5 Eliz. and 18 EA. 
I 5 touching . of foreign coin made cur- 


ay vo 2 roclamation, or 75 or waſhi 2 
5 the like is to be ſaid'1n reſpects of miſp miſpriſion | 
A felony: nga won W 


1 1 * 


be . 5 65 e 


Ul 


N | 


334 wn 


— 


1 
= . 
| E 376 
— 
— 
» 


= 3 2 e . berge, eee but . 
en ail Thoſe of thar kind, that are perperual and have con- 
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But beſides theſe crimes, that are conſequentially mif- 
| prifion- of treaſon, ſome offenſes are made miſpriſion of 
treaſon, as a kind of ſubſtantive oſſenſe, and not conſe- 


8 Unuance, are as follow: 


| A gold or filyer not 


14 Ehz: cap. 3. # They char--eouncerſeir foreign coin 
to be current in this 


ai r bern 
5 _ „a in cuſe of. -of treaſon. 
And note; that in that (atders) arvintendec of aiders 


in the fact, not aiders of their perſons, ' as 1 


anib comforters,” for, as hath been vbſerved 5. 2 


ſome acts of "parliament aides being joined — pro- 
curers, and abetters are intended of thoſe, 
that are aiding; to the fact; but in other acts of parlia- 


ment; where the word aiders is joined with maintainers 


and comforters, it is intended of thoſe, that are aiders 
en nuit fu to their perſons ; fee this difference in the 
Penning of ſeueral acts of parliament, for the firſt part 
EB. cap. TI. 38 Eliz. caps. 1 Mar. ſeſſ 2. cap. 6. 


| 3 coin, and for the ſecond part this e diſ- 


tinction obſerved 23 Eliz: cap. 2. touching publiſhing of 
bulls of — here the. former ki — on to 


5 ee ee con incur b eee the like 23 


— 1 5 5 
5 cab. 2. « u any blk or «bſolution; e 


eee of Nome be offered to 


</any perſou, or if any perſon be moved or perſwaded 


5 eb seed if he conceal the faid offer, motion 


45 dor perfwaſion and doth not diſbover or ſignify it by 
d viting; os otherwiſe within/fix weeks to ſome of the 


pris on, Ge. he ſhall incur the penalty and for- 
4 feirurs of mitpviſton of revalon, and that ns perſon 


al be: impeached for miſpriſion of rreaſon or any of- 

fenſe made treaſoꝝ dy this'a&; other than ſuch as are 

«before declared to be in caſe of miſpriſion of treaſon: 

nuota, had it not been for this clauſe . 

| OO tor 0 
:; on Fe. : 


23 Eliz. 


„ from the religion here eſtabliſhed, or if any 
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1. All perſons, that ſhall — . 4 
A k olve or wi the ſubjects 

S — ren 


ſhall be rotary mod _ E bead their 
 #-countelions urers to, judged 
of hig ado 

And all ering that ſhall wirtingly be aiders — 
4 maintainers of ſuch perſon ſo offending, - or any of 
„ them, knowing the ſame, or which fhal} — 
* offenſe aforeſaid, and not reveal it within twenty days 
after his know thereof to ſome juſtice of peace; 
or other higher 1 1 


A | 


2 

I 

> 
3 
5 
7 


treaſon, ſo there was in petit treaſon. _ Come 
on that all the petit „e declared in this 3 MN 
- ftatute (a) were petit treaſons at common law, as for a Foſter, 
n to kill his maſter or miſtreſs, 12 30. a wo- 127 336 
man to kill her huſband, as appears 15 E. 2. Corone ch 5 
and the judgment was the ſame at common law in P. Ch. 
caſes, as now, and the lands of him, that was attaint of ; Burn. 
petit treaſon, eſcheted to the meſne lord, of whom they 8 
were held, 22 Aff. 49. ſo that as to theſe things the ac | 
of 25 E. 3. was We an affirmance of the common law. . 

But yet there were certain "offenſes, that were perir 

treaſon at common law, that are reſtrained and abragate 
ed Rr 1 | 


{al vim 35 Bdew. 3 


A at common law there was great uncertainty in 4 Buck: 
. 


15 L 2. 


— - 
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25 E. 2. Curaue 383. A woman intending: to kill her 
ü huſband beat him ſo; that ſhe left him for dead, but yet 
be recovered, for ere eee had Judgment to 
: r. 34 7 
FHleta, Lib. I. cap. 22. Wer ys 8. If — 


odr ſervant falſify the ſeal of his or had committed 
; rw with the lord? g wife or daughter (b), it was pe- 
tit t 
| e een ge) by this at of 25 E. and arc 
reduced only to theſe three ranks : 
1. The ſervant killing his maſter or miſtreſs. - The | 
viſe killing her huſband. 3. The clergyman killing his 
te or ſuperior, to whom he owes faith and e 
All petit treaſon comes under the name of felony, and 
ardon of all felonies, where petit treaſon is not except - 
4 at common law pardoned petit treaſon, and fo at this | 
| day doth a pardon of murder. 
Aman or woman, that commits petit treaſon, may be 
indicted of murder, but if all felonies, &c. are pardoned 
by act of parliament, wherein there is an exception of 
murder, jt ſeems that a murder, which is a petit treaſon 
alſo, is diſcharged'and not within the reh ane: M. 6 & 
7 Eliz. Dyer 235. (c) 
The killing of a maſter or huſband i is not petit abba, 
unleſs it be ſuch a killing, as in caſe of another perſon 
would be murder, and therefore upon an indictment of 


ho gone petit treaſon for a ſervant killing his maſter, if upon the 
- - circumſtances of the caſe it appears to be a ſudden alin 


aut, and the ſervant upon a ſudden provocation kills his 
maſter,” which, in caſe it had been between other perſons, 
had been only manſlaughter, the-jury may acquit him of 


petit treaſon, and find him guilty of manſlaughter ; and 


thus it was once done before me at Dorcheſter affizes, and 
another time before juſtice Vindbam at Coventry aſlizes, 
tho the indictment were for petit treaſon. 

If a wife conſpire to kill oo huſband, or a fervant to 


Fill his maſter, and this 3 is done by a ſtranger | in purſu- 


; * Britton adds, or the nurſes of Das e de Thad = 
Bis children. pardon of petit treaſon, nor can one 
de The reaſon of this is, be- guilty of petit treaſon be indicted of 
| cauſe petit treaſon is an offenſe of murder. See Rex verſus Criſpe, State 
another ſpecics, 6 Co. Rep. 13. 3. Ti. Vol. VI. p. 224, 225. 


8 ance 


but then by the ſame reaſon a par- 


, / 
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ance of that conſpiracy, it is not petit treaſon in the ſer · 
vant or wife, becauſe the principal is only murder, and 


the being only acceſſary, where the principal is but mur- 


der, cannot be petit treaſon; but if the wife and a ſer- 


Vvant conſpire the death of the huſband, being his maſter, 
and the ſervant effect it in the ablence of the wife, it is 
petit treaſon in the ſervant, and ſhe is acceſſary before to 
the petit treaſon, and ſhall accordingly be indicted and 
| burns; 6 Min INo1234 6406 9h: a 

If the ſervant and a ſtranger, or the wife and a ſtranger 
conſpire to rob the huſband or maſter, and the ſervant or 
wife be preſent and hold the candle, [while the huſband 
or maſter is killed *,] the ſtranger is guilty of murder, 


and the wife or ſervant guilty of petit treaſon as principal, 


becauſe preſent. 2 £9. 3 P. & M. Dy. 128. 2. 


So that the ſtatute of 25 E. 3. doth not only extend to 


the party, that actually commits the offenſe, but alſo. to 


thoſe that were procurers, aiders or abettors, ſcilicet, if 


they be preſent, they are guilty of petit treaſon as prin- 
5 if abſent, yet if the offenſe in the principal be pe- 
tit treaſon, the offenſe in the acceſſary before is petit trea- 
ſon, as acceſſary, as in Brown's caſe, Dy. 332.,6. A 

If a wife or a ſervant intending to 22 or kill a. 
ſtranger, and miſſing the blow the wife by miſtake kills 
or poiſons her huſband, or the ſervant his maſter, this, 
that would have been murder, if it had taken effect againſt 


the ſtranger, becomes petit treaſon in the death of the _ 


huſband or maſter. Plowd. Com. 475. b. Crompt. de pace 


regis 20. ö. and, Dalt. cap. 91. (d); ſo if he ſhoot at F. S. 


and miſſing him kills his maſter. OMA 
If the wife or ſervant conſpire with. a ſtranger. to kill 


the huſband or. maſter, if the wife or ſervant be in the 


ſame. houſe, where the fact is done, tho not in the ſame 
room, it is petit treaſon in them, and they are principals 
in law, becauſe in law adjudged to be preſent, when in 


the ſame houſe ; but if they had been abſent, then they 


. 
t they are in the caſe ci om / rep Edit. cap. 14% p. 40% + 
Dyer, and the ſenſe plainly requires | 


£ 


had 


: 
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| died for Milling his err (his mo- in the MS. of the year - books) ma 


ts Tonia Arlene l eonon z 


3 only acceſſaries before the fact to murder 
ile Pace v 2t. 4. Blechendeltf's caſe.  ( - 
If che wife or ervant command . 


band or maſter, and he beats him, whereof he dies, if the 
wife or ſervant be inthe ſame houfe, it is petit treaſon in 


the wife or ſervant as princ Poon, but murder in the 
ſtranger. Crompr. 20. b. Plowd. Com. 476. 4. 

For whatſoever will make a man 8 of murder will 
make a woman guiltx of petit treaſon, if committed | 
the huſband, or the feryant, if committed upon the maſter. 

Eadem lex mutatis mutandis for an  iferior clengyman 


in relation to his ſuperior. 


But now'to deſcend to particulars, "ia ha 
I. A ſervant killing his maſter, HA 75 

Who ſhall be ſaid & ſervant or 4 W | 

If the ſervant kills his miſtreſs or his maſter's wife: this 
is petit treaſon within this act. 19 H. 6. 47. Plow. Com. 


86, 5. Co. P. C. 20. 12 zo. 


0 I being gone from his maſter, Kills him 
a grudge, that he conceived - againſt his maſter, 


ie he was in his ſervice, which he attempted while his. 


| Frvant, but was diſappointed, it is petit treaſon. 33 Af. 


. Plowd. Com. 260, a. Co. P. C. 20. 
Ff a child live with his farker-as a ſervant, as if he re- 


| ceive wages from him, or meat and drink for his ſervice, 


or be bound apprentice to him, and kills his father or 


mother, this is petit treaſon at this day. ( 
But if he receives no wages, nor meat Tod drink for his 


| ſervice, or be not bound apprentice to him, but only is 
Bis ſon and not his ſervant, and kills his father, this was 


it treaſon at common law. 21 E. 3. 17, b. per Thorp | 


5 (g) ; but the better opinion is, that it is not ir treafon 


at this day, | becauſe this ftatute of 25 E. not in 


this caſe be extended by equity : vide Co. 20. 


Lombayt Julie. 248. 9 19. | 
* 


{f) 1 Mar. Dn - . ) for mre, 
2 The book ge he was in- 1 it wa 


ther) but Coke F. C. p. 20. ſays it is be read eſther way, tho the 
ate, and that it ſnould be ſeems the moſt probable- 


— 


n „„ 


\ 
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II, The wife Killing her hafbandt 1 070: 


4 * 5 {1 
If the huſband” kills the wife 8 
ite to 


treaſon, becauſe there is ſubjection due from the 
the huſband, but not & converſe. . 


If the wife be divorced from the Huſband cauſa 1 


terii vel ſevitie, ſhe is yet a wife within this law, becauſe 
this diſſolves not the vixculum matrimemũ by our law, for 
they may cohabit again, but ocherwiſe it is, if they be 
divorced cauſd conſauguinitatis or prirrontrad is, for then 


ws: x ̃ĩ˙ | R. 
If A4 be martied to B. and duting that intermarriage 
Joe ſhe is not a wife within this law, Tor the ſecond mar- 

iage was merely void, tho perchance ſhe may, upon cir- 


cumſtances, be a ſervant within tbe former clauſe, if ſne 


eohabit with A, and he finds her neceſſaries for her ſuh- 
ſiſtence; tamen quere. r E. Dic. 
III. The clergyman killing his prelate, Cc. 
If a efergymad living and beneficed in the dioceſe of 


A. kills the biſhop of tat diocele, it is petit treaſon z-bus 


f he kills che biſhap of the dioceſe of B. it is only murder, 
If a clergyman hath a benefice in the dioceſe of A. and 
after, by diſpenſation, takes a benefice in the dioceſe of B. 


if he Kills the biſhop of one dioceſe or the ot her, ir is petit 


reaſon, for he owes arid {wears upon his inſtitution ca · 
honical obedience to the biſhop' of each dioceſe. - | 


If a clergyman beneficed in the dioceſe of 4, within 
the province of C. kills his merropotican, it ſeems it is 
petit treaſon, tho he be not his immediate ſuperior. 
Ik a clergyman be ordained by the biſhop of A. in or-. 
1 Aiacons, five preſtyteri fine iu, yet it ſeems if he 
Eills the | | 


_ 18 


eanonical obedience upon his ordination. 
Concerning proceedings in petit treaſown 
In high treaſon all are principals, but in petit treaſon 
there are principals and accefſarics, as well e, as after. 
If theprineipal be only murder, as being committed by 


A {tranger, the acceſſary cannot be petit ifeafon; tho, ſhe 


biſhop it is petit treaſon,” for he profeſſerh 


de a wife or ſervant” HY. 322. Brown's caſe uli aba. 


But if the prineipal be petit treaſon, as being commit- 
7275 by F wite upon her 9 or by a ſervant upon 


the vinculum is diflolved, they are no more huſband and 
* 7 


A. marties C. tho C be, as to fone purpoſes, a wife de foo, 


*x« 4 


his 


: 1 


8 mute, he hall be Ke conviied as hath been formerly ſhewn ; 
but if arraigned of petit treaſon, he ſtand mute, he ſhall = 
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1 


his maſter or miſtreſs, if the acceſſary be of the 
lation, viz, 4 ſervant or, wife, the Judgment. 1 be 
given againſt the acceſſary, as in petit treaſon ; but if the 


| acceflary, whether before or after, be A ſtranger, tho 


_ ſuch, ranger; be an accęſſary to petit treaſon, yet the 


judgment ſhall be as in a gaſe 0 f flony againlt the acceſ- 


' ary, vizquod/aſpendatur, for tho be be an 5 to 


tit treaſon, which, i iS the principal, yet ſuch acceſſary | 


ing a ſtranger is not, nor can be, guilty. of petit treaſon, 


becauſe a ſtranger to the party killed, and neither mic 


nor ſervant. 


8 At common law, and by the fatgte of 25 E. 3 cap 4. 


ub, 
6. 


1 $,allowable. in caſe of petit 5 ut not 
of bigh igh treaſon , HEL, by, the — 5 23 H. 8. 
cap 1. 1 E. 6. cap. 1a. C is ex rom petit 
treaſon, * as murder, and in N kind, E 

I a perſon arxaigned of Trealon ſtands wilfully 


Fe judgment of 155 7 1 Aut. Crompt.. 19. b, Co. 

«. 217- 1 2 8 

The — ak of a woman convitt of petit treaſon is 
Pg Wy os Uu but 107 Stamp... F. C, fel. x52. J.) in high 

—_— to be drawn and burnt, ac it be in caſe of coin, 

and then only to be burnt. as in caſe. of petit treaſon. 

But the Judgment. againſt a man convict᷑ of petit treaſon 


2 drawn and hanged, 7 &, ſuſpendatar per 


4 eme in P., 5 as, wile gs $a that. the execution of 
lrawing is to be u urd 7. Hard juſ- 
tice commanded, * nothing Would be 1 eee 
upon he ſhould be drawn, mes que. [ans cley on autre choſe 


4 deſouth lui ſcit tr . 14 Ia ale, eu il avoit 


Judgement, tanque ut that everity is diſ- 
uſed; he is mg bo re Sunn upon F to the 
g of 5 + r 
And thus far Foun pies vin #48 ws; #660 

P 7 
ker ee eee + mma | 


— py arraigned on au indidt coin) is all one as in high treaſon, wiz. 


ment, 44" th OY to be. drawn and burnt, Co. P. C. p. 


. 1776. 75 271. 271. og od n by here practice. 


x K Bade 3 + ö 
5 . f P. 
" . 5 8K 
* 1 * 5 i p 
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Concerning hereſy and apoſtacy, and the puniſhment thereof. 
4 : 835 ee | 4 2 a 4 5 No wo: | 
NDER the general name of hereß there hath been in Racks. 
ordinary ſpeech comprehended three ſorts of crimes: Com. Lib. | 
1. when a chriſtian did apoſtatize to Paganiſm or b. . 4 
to Judaiſm, and the pun iſhment hereof, as well by the law Kc. 
of this kingdom, as by the imperial laws ſeems to have been 1 
by death, namely burning. Brat. Lib, III. de corond, cap. . 
9 (a); by the imperial law he was ſubjett to loſs of 8 | 
Ced. de Apoſtatis, tit. 7. lege 1. but it appears not, whether 
he were to ſuffer death, Bid 7. 6. unleſs he ſolic ĩted others 
to apoſtacy (6). 2. Wittheraft, Sortilegium was by the 
antient laws of England of eccleſiaſtical cognizance, and 
oy conviction. thereof without abjuration, or relapſe 
atrer abjuration, was puniſhable with death by writ de, awk. 
Bieretito combarends, vide Co. P. C. cap 6. & libroas ili, Exir P. C. cb. 
de hareticis, cap. 8. F. 5. in 6. 3. Formal ber e; the old 
popiſh canoniſts define an heretic to be ſuch, qui male 
fentit. vel docet de ide, de cor pore Cbriſti, de baptiſmate, pec- 
tatoruns confeſſhone,” matrimonio, vel- alits ſacramentit ecclefie, 
& generaliter, qui de aliquo prediforum vel de articulis fidei 
aliter predicat, ſentit vel doceat, quam docet ſandta mater er- 
clgia; and whereas the antient councils and imperial con- 
ſtitutions grounded thereupon kept the buſineſs of hereſy 
Within certain bounds and deſcriptions, as the Manichert, 
 Neftorians; Zutychiam. c. quod vide in Codice, Lib. I. tit. 
5. ds hæreticis, I. 5. in the edict of Theodgfius and Va enti- 
nian; the papal canoniſts have by ample and general terms 
extended hereſy ſo far, and left ſo much in the diſcretion 
of the ordinary to determine it, that there is ſcarce any 
the ſmalleſt deviation from them, but it may be reduced 


to hereſy according to the great generality, latitude, and 
1 2 i 99H ,: 72 435 * $44 . Nin ST ELIT =! | 
a. . ) Then it was capital, Lib. I. Col. ur. 7. 1. 5. 
, | Cc2 extent 225 
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extent of their definitions and deſcriptions, whereof ſee 


the gloſs of Lindcod in titulo de Hereticis, cap. 1. Reve- 
reid ſimæ ad vet hum declareuiur: che Uefinition of Groftead, 


tho ſomewhat general, is. much more 8 as . 


have it given by Mr. For, As ©& Mon. part. i. 


E ſementia Bumano ſenſu ele3a, alam doit, dere 4 
fenſa; but of this more hereafter. 

In this buſineſs of { herely, and the puniſhment aal. 
1 al, as near as 1 cdh, uſe this Wenne N : 1.1 will conſider 


iin general who is the Judge” of hereſy recen to the 
retic according to thoſe laws. 3. What the em 


od an heretic eee to thoſe laws : then I ſhall con- 


© 


Eng land before. the time © 
| E give an account touching the proceeding againſt 


* fider more ſpecially, 2. 1. What was the method of 
- the conviction of hereſy according to the antient law uſed 


in-Ez:/and before the times of Richard II. and Henry IV. 
And 2. What was the uſual e of hereſy here in 
Richard II. and Henry IV. 


tics from the beginning of Richard II. to the twenty- 


| fifth'year of king Henry VIII. 4. What/is the method of 


proveeding, and how the law: touching hereſy, heretics, 


Aud their puniſhment from 25 H. 8. until the firſt year of 
* neen Elizabeth. 5. How the law ſtood from I Elis. to 


day touching this matter.. 
I. According to the common and ciated law, and 85 


8 OS by other: laws in kingdoms and ſtates, where 
= 


cannon law obtained, the eccleſiaſtical judge was the 
of © hereſt*s, and her rey they obtained a large ju- 
Maden touching it, ſo tat there was ſearee any thing, 


where in a man diſſented from the doctrine or practice of 


the Reman church, but they took the liberty to determine 
heretical, gui à reũo tramite, & judicio ecclefie catbolicæ de- 
meas fuerit deviare, & is qui dubizat de fide catbolicd, yea 


N n gui deſpicit & negligit ſervart ea, g Romana eccigſia 


uit bel ſervurt decreverat': vide Linduosd de bereticis in 
rap. Reverendiſſimæ ad uerbum declarentur, which left an 
exceſſive arbitrary latitude in the ecclefiaſtical judge, 


and a great ſervitude and uncertainty: upon men ſub- 


Jeſt © to _ * ; Fae 5 0 8 Jocge Was 85 
4 x er 
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cher extraordinary, zz. certain inquiſitors thereunto de- 
puted by the pope, or ordinary, which was the biſhop-of 
the dioceſe, as appears by Lindwoed de bæriticis, cap. fina- 
liter verh. ordinarius in glaſſa; () only for the more ſo- 
lemnity of the buſineſs of degradation, which accompanied 
the ſentence of hereſy upon one in orders before the of- 
fender was left to the ſecular power, there were ſix, but 
| afterwards three biſhops to be preſent in degradation 2 %- 
cris ordinibus, viz. the epiſcopal, Preſiyteratys, Dia: onatius 
& ſubdiaconatus, but in minoribus ordinibus there was only 
* the biſhop and his chapter, canonici ſeve clerie, 
6 decretal, cap. 2. afterward the buſineſs of degradation 
was reduced to one biſhop, viz, the ordinary of the place, 
ſo far at leaſt as the ſame reſpected the ordo Frſtpieratus 
and inferior orders. ee N. 
But I do not find, that by the canon or civil law the 
declaratory ſentence of hereſy was neceſſary in a provincial 
Fynod, tho in great caſes, 2 where a prieſt was to 
be ed, it was moſt commonly done in a provincial. 
ſynod, partly for the greater ſolemnity of the buſineſs, 
and partly becauſe ak ſynods more biſhops and others 
of the clergy were preſent; but how the uſe was in Eng. 
an we ſhalt hereafter ſ ee. | 
II. As to the ſecond, touching heretics' and their dif- - 
criminations according to the canon law, they may be diſ- 
finguiſhed into chree ranks: 1. Simplex bæreticus. 3. Hg- 
reticus tontumax. 3. Hereticus relapſus.” ' * Hwy 
1. A {imple heretic was ſuch, as held an heretica! opl- 
nion, but being convened before the ordinary, and the 
opinion being ſubſtantially declared heretical, and the 
party convicted thereof, declares his penirence and abjures 
P 


00 


is opinion, in this caſe he was diſmiſſed without farther 

vniſhment, and this abjuration might be reguned by 
the ordinary, and was of two kinds, ys, a ſpecial abju- 
ration, hereby he ahjured that ſingle heretical opinion, 
for which he was condemned, or a general abjuration, 
whereby he renounced all heretical opinions: vide Lind. 
wood de Mereticis, cap. Reverendiſſimæ verb. niſi reſipiſ. 
cant & abjuraverint jn forma eccleſiq contyeta; and 


0 : | (*) bee alſo Lindæuood * cap. item quia —_ ordinaril. 


ry 


9 
* 
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'.- this abjuration might be required not-oply. of thaſe, that 

were d. tected and cbnvicted of hereſy, but even of thoſe, that 

- were graviter ſſpeni ; and if they refuſed it, they proceed - 

_ eff to ſentence them as. convict: Ext, de Hereticis, cap. ad 
abolendam. W.. oy ANA * 7 15 * ek TS; OT . 
A coptumacious heretic, was: among them of two 
Lich: 1. Such as refuſed to appear before the ordinary, 
| being, accuſed: of hereſy, and thefeupon were duly ex- 
communicate, and ſo continued excommunicate for one 
year tum velut bereticus cundemmeiur, and was thereupon 
5 delivered or left to the ſecular power, de bæreticis, cap. 7. 
cum coptumacia. in 610, Sc. 2. Where the party, accuſed 
- of hereſy was convict by teſtimony. or his on gonteſſion, 
| © and refuſed to repent and abyure, ſuch a one might there- 
upon be ſentenced as an heretic, and e oyer to the 
_ fecular power, but yet he had this favour or privilege, 
If Even after ſuch ſentence he n and ab- 

ie the ordinary, Sogn to accept thereof, and not 


1 S 


liver him over to the ſetular power, but he was, ſpared. 
indwoed de Hereticis, cap. Reverendiſſimæ verb. reſipiſcant, 
Hir de Heretias, cop. ad abolend. verb. ſponte recur- 
reife; but then the ordinar might detain. him in priſon ! 
dil accordant 1 Mar. Br. Aan . 34 2113 02 7 WP A 
3. A relapſed heretic; and herein they diſtinguiſh he- 
„  _- tween fi relapſis, & vert relapſus: Lind mood de Hereticis 
cap. item quia, verb, relaſpo: 1. The former is where a 
man is accuſed of hereſy, and is under. a. great ſuſpicion 
thereof, but not convicted, only. the ordinary puts him 
abjure, which,| accordingly.;he. doth, and afterwards 
= entertain, vifit, or comfort heretics, - ſuch. a, perſon 
the canon law. may be ſentenced as an heretic relapſed, 
© and delive ed over to the ſecular power, but yet the or- 
Ainary may, as before, detain him in priſon without 
actual del vering of him over tq the ſecular judge to be 
executed. Lindwood ubi ſupra, & in bia decretal. cap. 8, 
. Aceuſat” de bereaticis,. 2. Vert relagſus is, when à man be- 
ing con cted of beteſy, and abjuring again falls into 
hereſy, if be be thereupon conyided and ſentenced, there 
dan be no ſuſpenſion of the ſentence by the ordinary, tho 
*M _ the party repent and conform, but be. muſt be delivered me 


Taz ; = 
* 
. 
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o the ſecular power, and the ſentence ought to be given. 

and is not by any means to be ſuſpended from execution 

6to de" Hrelicis, cap. 4. 2617s JRL ft otianr 

But this relapfing is of two kinds according to the qua. 
of his abjuration: if che abjuration-be general of all 

herefies; if he after fall into any hereſy, either bat where- 

of he was formerly necuſed and convicted, or any other, 

de is to be ſentenced as 4 relapſed heretirʒ but if the ab- 

juration be only. ſpecial” of bar hereſy whereof he is 


Acecuſed then he is not to be ſentenced, as a. relapſed 


heretic; unleſs he after fall again into the ſame hereſy, 
which he ſo ſpecially abjured ; but herein there is fome 
difference among the doctors, for ſome think even after 


a ſpecial abj r het 
into another hereſy, cenſerur rrlapſus: vide Extr. de Hare · 


ticis, cap. Aecnſar. f. 2. Eum ves in 610 Lindi oa de be- 
trreeticis, tap. Item quia verbo"fimpliciter in ginſſa: but the 
ordinary may put this out of queſtion. for it leems-by the 


canon law he may at his pleaſure in caſes of hereſy require 
a general abjuration, viz. de bareſi generalitot &: jimphciter, 
III. Now as to the puniſhment itſelf of hereſy, eſpecially 
of "thoſe, that are either contumaces;' or -relapf : 1. By the 
civil law; it is true, that the conviction and ſentencing 
of hereties is-as well thereby, as by the canon law, left 
to the eccleſiaſtical judge, ſo that without a declaration 
or ſentence of the ecclelaſtical judge the civil joriſdiction 
cannot proceed to inflict any puniſnment. Lindtvoad de 
beæretitis, cap. Reverendiſſimæ verb. confiſcata in glaſd. 
tho conſiſcation of goods of the heretic followed upon his 
conviction, ne Maria tamen eft- ſententia declarativs judicis 


2 com e atione; & ber ſententia fieri falunmorzd de- = 


fuper 
bet per fulicem ectleftaſtitum, & non per judicem ſrularem: 
vide in 610 de baveticis, cup. ſecundũm leges. 


But tho the deciſion and judicial ſentence of hereſy was | 


belonging only to the eccleſiaſtical judge, yet the civil 
conſtitutions of emperors and princes did inſtitute and 
enact ſeveral penalties, as conſequential upon ſuch ſen- 
tence, ſuch as were conſiſcation of · goods, diſheriſon of 


heirs, and in ſome caſes death, as we ſhall ſee hereafter: 


ſuad vide in Codice, Lib. 1: tit. 5. de hereticig per totum. 
alu 17 C4 . 


. - 
43. edt 15 . 


jurstion of one particular hereſy, if he falls 


| 


« 
: 
” 
— 
— 
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tat ſeduced the orthodoꝝ to rebaptization, 
many other heretics were undet milder ſentences,” ſome 


the city, ſomeę with 8 
ment! but it ſeemꝭ, that hy the: conſtitution of che em- 


L 
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As to the penalty of death, alimum ſupplicium: it ſhould 
Fo the antient imperial conſtitutions made a difference 
between hereſies in relation to that puniſhment: itappears 


S 25. 4, che Manicbees and 


Ae were puniſhed with death, and poſſibly ſo were 
the Nelmiant, ilidem cap- G. and genera r 
nh 2 3. 


were puniſhed with exile, ſome with extermination from 
pecuniary mulcts, and ſome” with 


canfiſeation, which; it ſeems was the moſt uſual puniſh- 


Frederic, (which. yet is not extant)  Hedje-indiftins 
qui per 2 * Juni damuati.de 2 guales 
2 relagif, qui nen petun! miſericar diam ante 
— Aamnandi ad merten per ſacularnt poiefates, 
per eas. debent cumburi ſen igus eremari. Landeenod de 


þereticis, cap. Reyerendiſſimæ verb, ptenas; and from 


this conſtitution of Frederie the counle of buming gene- 


_ tally ali heretics e e if Pertinacious or lee, 


its riſe, . rt 85 At £ 
New 28 fo tha * adds, Aeon law n 
15 go no farther ee e genſures, injunction 
nance, encommunication, and deprivation of eccle- 
ical benefices j but yet they made bold by ſome of 


wore conſtitutions to proceed farther, and indeed farther 


than they had authority; ſuch /were among others im- 


LE ment by tlie ordinary, and cophication of goods ( 2 J 


whether they adventured hereypan only in ſub 


 vichice to civil conſtitutions, or whether by their own 


on poven may be dogbrful, bytthowſbever, it 
ſo deereed in their canons and conſtitutions: Wh | 
Tindobool de bæreticis, cap. Reverendiſſimæ ** contiſcata, 


S ibilem Item quia ver ſententialiter. 


But indeed as to the hing d death u po hneatics, 
their canons go not ſo far as that; neither indeęd need 


they, for emperots and princes being induced by them 
. * enact ON rs fant ani 0 wy in eee 4 | 


N © 
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bufineſs by ſentencing the heretic, and then leaving him 


to the ſeculat power, ſo that the ſeeular power was only 
in nature of their executioner: and altho they direct in 
2 caſes of treaſon an interceſſion to he made to the 
ſerular power to ſpare the life of the offender thus com- 
mitted over to the ſecular power. Eur. dewerbarum 25 
nificatione cap. Novimus, yet we find no ſuch curtefy 
heretics, but the princes, that do not eſftctually procecd 
according to the utmoſt of their power to eradicate them, 
ag threatned with excommunication, and accordingly 
27 are required to take an oath to perform it, Eur. 
e Heroticis, cap, Ad abolendam. ) Le 
Therefore as to the puniſnment of heretics. with death, 
of us rv I» Gard the 1 528 it was leſt to the 
ſecular power with this difference, if the perſon convicted 
were a layman, he was immediately after his ſentener to 
he delivered to the ſecular power o be hurnt; but if he 
were a clergyman, within the greater or leſſer orders, he 
was firſt ſolemnly degraded, beginning with the chiefeſt 
order he had, as that of prieſthood, and ſo to the loweſt, 
damnati per ectigſiam judici ſæculati relinguentur animad ver- 
ions debita puniendi, clericis a ſuis ordimibus: primd degradatis, 
Extr. de bæreticis, cap, excommunicamus; (+) the ſolamnity 
whereof ſee at large in 67 dacnetal. dt panis ch. Degra- 
| datio,. For's a8s and monuments Partui« 9.16746 the degra" 
dation of William Sawtre, «ntl tn wort / F112 * r 
This degradation by the latter canons might be by on 
iſnop, tho formerly it required more... mme. 
When the ſentence was given by the ordinary, and 
the offender thus left to the ſecular. power, he was de; 
livered over to the lay- officer, and then a — 
_ writ iſſued. from the chief magiſtrate to execute the N 
offender according to the ſecular law; but of this more 
particularly hereafte r. 
thereby may obſerve theſe two things: 1. Ho miſe · 
rable the ſervitude of chriſtians was under the papal hie · 
rarchy, who uſed fo arbittary and unlimited à r tod 
determine what they pleaſed to be hereſy, and then am 
"2#5 .& ..1* ati long ik Felt: Av ll 44 uma wvieo. a ante 
* | . + 6. 4. G Vide” det te bb nein 
* 59 FI Oe. * bs 4 | tos; Pinalter rr | 
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ſor burning heretics) ſa 
; 2 — Jeu jute, 


2 Mit Lage 


— 


ment PUACITORUM CORON-M, 
„peng ſubjecting men's lives to their ſen- 
460 . — AK — made the ſecular | 
choir vafſvin exteution of this odious piece of d ery, 
as” it Wa man 7 and practiſed by chem. 

a eitel vonlide raren of hereſy; ana its 


uniſhtnent wecordilg 40 che 'aſage received in England, 
8 eee oy * —— | 
PÞ Ooh 2617 en * 


above 
. Therefore how'the uſage ind Jaw btained coniebrn- 
ing this matter in Blu before the tune of Richard II. 


Ae the mim religion was . | 


manger of 
was much ent to the papal deere- 
confifturions, "whereof" a large account 1 is above 
RN 923677: IL HN 
sn, u lerein be eee apa 
was m the cbmmonh law of two Lade: We © dat again 
1 ern provineizÞ nod. 2. The dioceſan ot biſhop 
&f the dioceſe; where ene herely was” "publiſhed," and the 
"tered ene!!! N "Ros 
. As to che former ie is 3 * queſtion, that * g 
enten of the elergy on. provincial Tyh6a! rhey 5 
much frequently” dic Mens ie „ Precerd to tne 


in this ' period, -'f6 


5 


0 Sac 66 höretics, ac ohen x rob bong left them to the 


„hereupoa the writ of Hevevico comburends 


might — 38 (thus | it was done in the Caſe of the apoſtate 


ron, L IH. , and in the caſe of 


: Hes, wh 2 Hl. 4. Who Was 'ponvict" inthe convocation 


und then the archbiſhop," WHO was pricſes con- 
ronohneed the ſentence; 'degrafled the ender, if 
2 — the conviceien to chaticery, 


. — reupon — writ de heretico combirendo iſſued. 


2. As” to the power of the biſhop or ny Move 


| there hath been diverliry, of opinions 2 have thou 
4 chat the 7 wy 1 71 die might proceed” dead he 


51:11 WOM 


(9) Guqtite I | Funder ne 


ſpeaki * erit of tis bo | mis 'crudeliter injicitur, 
ae Ger i r 
2 eee — (.) Lib. III. 10 124. a. / 
Eodem State Tr. Vol. . 2. 

. Pol. I. 5. 586. 
7 Net Fad, Vel. VIII. 5. 78. 


Mack | rely 


* 
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Brei by eccleſiaſtical cenſured, 1 5 as to the loſs of life 
the conviction ought to be at leaft in a provincial covn 
without which the heretic ov gh r to underge death 
the writ de heretico comburti For that' in the ca 
mentioned by Breton, Lib. III. 4 Corond the convi 
of that hett y, or rather” apoſtacy, whereupon the offender - 
was burnt, was in the proyincial council at 2 2. The 
writ de berelico combutendo in the regiſter, and FN: B. 
recites the conyiction to be in à pfovincial cbuneil, and 
accordifig to it is the opinion of Fixherbert, ibidem fol. 
Re Mag the he of 2 Bf {th (hereafter mentioned) 
Ws. ower to the Raney Boat to ſentence an here · 
o that deach ſhould thereupon, was be ju · 
ions i in bac parte introduRte. Again my lord Cate, 12 
. p. 56, 37. fecites this to be the opinion" of 9 
judges in 2 Mar. and in effect agreed üuto 4% EAR 
Sir Jabn Popham, and others, 5 Rep. Cawdrit's cafe, 
, 4ccordant, and » Brooke ſeems o accord * Mar: 25 


15 the other fide others mT holden, u diocrfn 
lone by the canon law might convict of hereſy, and that 
xercupon this writ may be iffued : 1, This is conſotiant 
the old decretals, and Fkewif: to the provincial. con- 
ſlitutions of Hunde Courtney and othets, that the diveeſan | 
alone without the aſhſtance.of a Novi council might 
convict of herely, and deliver over the offender to the 
fcular power. 2. Again, che ſtatute of 2 H. 4. cap! 1 

recites and cis the power of the djocefan'i in this caſe; 
but that by you 7 al "he offerider's e from dioceſe to 


dioceſe, and ref ore, the ordinary, he 


was interrupted” in 10 85 proceeding, and thereupon the 
ſtatute gives farther remedy. 3. That accordingly it was 
_ practiſed in the time of queen £/izabeth, when all former 

Yon concerning herely” were re aled, and the caſe 
ſtood as it was at common law. 4. That it were according | 
ly reſolved by Fleming, Tanßeld, Williams and Croke in 

Fac. (H, when Legate was burnt for hereſy ; and ac. 
ordngly my . lord 25 N 5. P. 40. dems 10 be 


9 1. 3 7 


n eſs : 64 | 


1. 


1 


Ge P 


 RISTORIA PLACITORUM CORONE.. 
(gz; and ſo ſeems to retraft what, he 


8 


32 the pre t I ſhall only fay t 


b N 10 00 ecelehaſtical ceoſures „ 
to ſentence hereſy. 
2, 1 think . at at common law, 


Il be fart er conſidered in the ſec jet. 


and 10 at this day, 


4 (all: former, 1 being. bos repealed by 1 Ejz. cap. 1.) 


1 the dioce 
4 by And to abjure, or y 


might 7 upon by 


ght cht be circu 


iets à man of dey and either upon 


a relapſe decrees.him to be 


er to the ſeculat power, and this be ſignified 
— 475 of the 4 the chancer 
ſpecial Warrant command a hi 
ae to iſſue, tho this were a 
ar op in his diſcretion to grant, ſuſpend, « refuſe, as. 


antiated, 


the King 
matter 


And — is. here ſaid of the dioceſan or bien of the | 


dioceſe is trye alfo of the guardian of the ſpi 
but till che ſtatute of 3 H. 4. 
flary; + x official of the dioceſan had no cog- 
al commiſſion as an inquiſitör 
4% Fouls gives the reaſon de bereticis 
erb, ordinatii in gloſſa, Eft enim 
a barefis une. de majoribus caufis,. que pertinent ad ſolo 
9 —. but the ſtatutes of 2 H. 4. cap. 15. 2 H 5. 
while they were in force, gave the cognizance of here, 
a8 op to the WY 4 commiſſary, as che. biſhap. 


Er 
nizance, unleſs. by 
from the pope; and 
9 1 quia turpis © 


does not intimate 


. 5 SD or had gathered 
retraQed what had ſaid in — 5 x 


may be g —.— this concluſion, that 
the 1 ath juriſdiction of 115 
© be difficult to reconcile it with what 


reſy, and accordinyly it was reſdly- 
ed in Legat“ s cafe, and that upon a 


conviction before the ordinary of he- 


reſy, the writ de heretico comburendo 


doth lic z this be mentions as alſa 
reſolved in Lygaze's caſe, as in truth 


it was; but to this laſt reſolution he 


U 28145 i 


. 3 


alties 
the vicar ge- 


Ti 


"the firſt only, which he ſays be 
2 from the act of 2 155 4 
Whether this writ lay at com- 
a2 law 2X was introduced by the 
clergy's bout the time of IV, 
n made matter of queſtion ; 

ſee State Tr. Fol, II. . [215 I if the 
common law gave ſuch a —— it will 


ohr author ſays a little below, that 
the uſual penalty was confiſcation 


and baviſhrhent, and that 5. R. 24 was 


the firſt temporal law againſt bereſy, 
which yet went not fo bigh as death, 


but only to impriſonment and ecele · 
ſiaſtical 


n 


HISTORIA PLACITORUM CORONE®. 
_ 4+ But yet I never fipd before the time of Rithard II. 
hat any map. was put to death upon a bare conviction of 
hereſy, tho after a relapſe, unleſs. he were ſentenced in a 
provincial council :. and the reaſon ſeems to me to be 
| this, when, the offender. was, convicted of herely either 
thro. pertinacity, or after a relapſe, and fo deliver'd over 
to the ſecular. power, the eccleſiaſtical judge had done his 
buſineſs, and the reſt that follows Was to be the act of 
the temporal or civil power, -who were never obliged nor 
thought themſelves obliged here in England to take away 
the life, of a perſon, upon ſo ſlender, an account, as the 
judgment of a, ſingle biſhop (), nor indeed; unleſs it 
were a ſentence. by the weighty body of à provincial ' 
council : wide, BraZon, ubi ſupra.  _ Wray 
For as this kingdom was never obliged by the canons - 
or decretals of popes or of provincial councils, further, 
than they were admitted, ſo neither were they bound 
the imperial eonſtitutions of the emperor Frtderic or others, 
-who by their edicts inflit death upon all perſons cenſured 
by the dioceſan; to be relapſed or contumacious heretics ; 
but herein they did as the laws and uſages of the King- 
.dom, and their. own prudence, and the circumſtances 97 
the caſe required or directe. 
But yet I take it, that the conviction before the dioceſan 
alone was à good conviction, and the party might there- 
upon be left to the ſecular power, and ſo hurnt by a writ 
de hæretico comburendo, if the king and his council thought 
. tit, tho de faclo it was not at all or at leaſt not uſually fo 
done, till the time of Henry IV. unleſs the conviction 
and ſentence were in a provincial council, for the reaſon 
.before given... ws yu wh , a w 80 1 E. 
Flizlerbert therefore was herein miſtaken, and alſo 
when he faith, it was to iſſue only in caſe of gs ; for 
a relapſe could not be without conviction, and if the 
party were thereby convicted of the herefy, - whereof he 
was accuſed, and perſiſted in it *rill after ſentence, and 
refuſed to abjure, ſuch a contumax or pertinax bereticus 
might be proceeded againſt as a relapſed heretic, and a 
writ de beretico comburendo might — fue, as at 
ſeems, for the writ'in the regiſter” being formed upon a 


, | whe | 4 760 . * = h G . i — 
eee G) 12 Co. Rep: 565 Destin ten 


5 | 


mieren PLACITOR UM gan o. 

Pl ed. he rſues the ca e as it fin $. it, but is not 
5 Lad 0 11 Naber cafe 15 a contumacious heretic, 
55 perfilts 972 before and after the fentence {20 ar 25 
95 „5 ordant 1 May, Br. Ah . and 
. e, 14. By 

© Touching "the. penalty of convicts of bereſy 1 is 
6” Jang 1 Riad very rarely. death infliged'; before the 
2 1 n of Richard 11. che nfoal” penalty was confiſcation, 
WA and. of goods ; qitod vide Clauf.” 20 H. 3. m. 11, 
g Ernald 4 Perepard; who was convict of 
ip pol os goods | 2 5 10 che king's uſe; the like, 
; 26 K. 3. M, 15. Stephans iter, and as 10 
72 poral ;pyniſhment,o fuck conyias, it was uſually in 
FRED time Baniſnment andRigmatizing, as appears 
0 de Diceta, ſub anno 1166, in the "time of Henry II. 
2. ſub anno 1159. (®), but their con- 
vickion 7 in a provincial auge held at Oxon 1 
= & proſe ſentibus epiſcapis. | 
But go ire the forfeirure of good 1 was 115 praft 
=_ Pra vc Gl vide Co, P. C. cap, 5. the' forfeiture 07 
33 bots was introduced by 2 H. 5: and that llatute being 
repealed, ceaſeth. 7 

And in the firſt temporal law, or o pretend 2 1H) hide made 
Againſt ſuch offenders, viz. 5 K. 2. cup. 5. where, upon 
certificate by the prelates into the chancery, commiſſions 

1 ve to the ſheriffs to.*apprehend and impriſon' the 
| ; nder, it is only until they will ju ches ac- 
=. e n law and reafon of wry church, ſo that it 


„ 1 
= 
* „ 
. 
9 
— 
2 - 
* 7 
- 
* 


1 > 


| 


s the puniſhment did not hitherto de fat exceed im- 
"23%  priſcameng and eccleſiaſtical cenſures; and et it ſeems 
= dat Sunn ry * others in the time of Rrbard II. be- 


E he ot 1 2 H. 4. 2 Ho, "hr ing 
Ty ie Fox 1 none by 
pear "ol ts executed „ e 59. but of this 
Res, 008 W 
2 5 bis} 2 955 2K RN 25 f þ © in 


«4 See alfo Mat. Fate, fr — e it . 
Our author here calls it a . ed, and the act, which an hs 
. brew 1 lame, hath bern 2 
commons kept from 132 , 

neyer conſented to it, for which rea- 120 Ling 20 
fon in the next ſeſſion of parliament , 51 It does not appear, that any 
it was annull d, altho by the ebe ers order d to by executed for h 7 

7 - 


| r 


® 


[1 
- Las * 1 
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$ touchi ing the writ 17 2 comburendo. it was 

1 wr If bark ſe, not ſued. b ch 
cial. warrant from the fe Ki 1 * uu e 2 
conviction and ſentence m W YR der the al 
of the archbiſhop, if it © N 4 eee 


And thus far what 1 find conce at comm * x 
law e the time of 1 ti hg N 1 "Di on 
II. As to the times © e II. Aa IV. Nan V. | 


and fo to 25 Hemp VIII.“ 
The firſt tem oral law, or pre en. d law ag gaigſt here- 


tics in this Kingdom, was 5 R. 2. cap, 5. . 
ſo high as death, but only 1 impriſonment, and ecc 
fiaſtical cenfure, as. appears by the pred ſtatute; but 
this was in truth no act of parliament, for the commons 
never aſſented; and accordingly Rot. Parl. 6 R. 2. . 
the ſame is declared by the 133 2 and arliament, which 
it is true, was never printed among the ſtatutes, but is at 
large recited by Mr. Fax, part 1, p. 576. and therefore 
we find no other puniſhment during this King's rime, bur 
im riſonment WY cclefiaſtical cenſures, 
| ut in the time of Hen IV. the power of the dioceſan 
was cilarged, 012. by the, ſtatute of 2 H. 4. cap. 15. () vis. 
the dioceſan hath 085 given him to arreſt and 1mpriſon 
| Fa ſuſpect of hereſy, till purgation or abjuration, and 
ath alſo power to fine and N perſons for thoſe 
offenſes, and eſtreat the fines ; and if a perſon be conyict 
.of hereſy before the dioceſan and his commiſſaries, and 
do refuſe to abjure, or having abjured fall into relapſe, 
ſo that according to. the canons he ought to be left to the 
ſecular court, whereupon credence ſhall be given to the 
dioceſan or his coinmiſfaries, then the ſheriff of the Tame 
county ſhall be perſonally preſent at the preferring of the 
ſame' ſentence, hen required" by the dioceſan, and ſhall 
receive. the ſon ſentenced, and cauſe him before the 
n an high e burn. 


* 


qt i dia rip r agg a 
by, Mr. Fox he was declared and Mon. p. 620 
This ftatute ſtatute was afterwards re- 


an heretic, but Hafer d no great barm 0) 
he bat eee and ee . _ nd 


wann K ren 


— 
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AT bo re 855 © jt RG AS the” whole” p 
rence add Degradation: in ng 5 Ly 605 
"was. FRM the ing 0 Bag IV 8 ed wh 
the whole proceſs and ſtor Na is dicted by 
Fur in his acts and mond 1. K. 674,67 and 

it is obſetvable, s'Was 2 ne barely by the % 7 
* the Yioceſan (. 'a ſpecial writ de beretico compu- 
. renda iſſued to the mayor and ſheriffs 'of London to per- 
form the fame, which Writ is there mentioned verbati 
; and is the very ſame, Which is recited by F. N. B. fe 

1 and” was. the” warrant for the burning of 1 Wi 7 
tre.” | 
© Now: WAITE 55 "patter * we are to obſerye, that the 
rlament of 2 H. 4. began the 2oth day of Fanuary in 
abi Hilusil, be till the 1oth of March follow- 
William Sawire, 1 08 the yeat before been con- 
for bereſy before the biſnop of Norwich, was Po 
1 22d and 24th of Febr. 2 H. (which was fring th 
hament) in the proyincial council held in 
bee convicted and ſentenced, as a Wenge ok 
und an heretic” to be puniſhed; this” was done in t 
prosincial council before Thomas Arundel, archbiſhop 9 
open as ee by the acts of the 2 


ing] 


| Canterbiny colleaed:” * Fox, part. I, p. 673, 67. 
6% 5. upon the 997 of Febr.. the wr de 235 
W Was formed ald made by the advice 


the lords temporal in parliament, hich writ bears 
itfte 26 Febr. 2 H. 4 per ipſum ten & concilium in 


i oh e and Ad e Verpatin in the en, 


6051 He was apart .prieſh, nor 
Fl Margaret of Lynn lu the county 
is de lone” Jon 
he's C in Sythe-lane,, 
2 was the firſt, who 2 HOW > 
| -- have been excuted For form wy 
Ws England, 
' "on Nor-could it de fo done, be> 
e he was not ſentenced by virtue 
of E the act of l. 4. Which ext 
only to copri&jons-betore the dioee- 
or his commiſſary, whereas Sacu- 
tre N convicted before the convo- 
jon; and even on a conviction 


2 its 


fore the dioovlan the ſheriff kad * gefirable) power. 


toy * £401 


no power to * en bake | 
without. a writ, Aalen he he was via 
- ſent at the pronouncing the ſentence, 
n State V. Fol, VI. 


fides, as our author > Fas bf 4 8 5 


low, this act did not paſs till after 
Sawtre was ſentenced, ſo. that ho 
jt ean be ſaid, that it was upon 
count of this act that Sacofre was 
burnt, Tknow not, except it be with 
ard to the encouragement the 
might take from the proſpect 
palling for anticipating the 


exerciſe of ſuch a cruel (tho to them 


oll 


- 
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roll 2 H. 4. . 29: and is the very ſame with that in 


Fitz. N. B, before mentioned, and agrees verbatim with 
it;; and upon this writ Sawrre was burnt, being firſt ſo- 


þ 4: 7 


"This conviction, ſentence, Wat writ, ** 1 the hls 
commencement of the parliament, was before the end of 


that parliament, and conſequently before the ſtatute of 


2 H. 4. cap. 18. paſſed, which paſſed not till the laſt day 


the parliament, 'vwz. 10 Aſariii; ſo that at that time 
the offender could not be executed but by writ de beretico 


tomburendo, for the dioceſan had not power by his own. 


immediate warrant to command execution, till that paſy- 
ed, which paſſed not, till after the definitive ſentence, 
In this parliament there was a petition of the clergy 
againſt heretics, which was the foundation of the ſtatute 


of 2 H. 4. cap. 15. and was granted by the king de con- 


ſenſu magnatiim & aliorum procerim regni in praſenti par- 


Lamento exiſtentium, with ſome additional clauſes, which | 


were alſo drawn up into the act of 2 H. 4. cap. 15, but in 


that anſwer no conſent of the commons appears, and yet 


the act was drawn up, and proclaimed, and, as it is now 


printed, is recited to be at the petition of the prelates, 
_ clergy and commons of the realm in parliament, and the 


enacting clauſe is by the king by the aſſent of the ſtateʒ 


andother diſcreet men of the realm being in the ſaid par- 


liament : this is obſerved by Mr. Fox in his A#s and Mo- 


numenti, part 1. p. 773. whereupon he concludes, that 


this was no act of parliament, but an act of the king and 
clergy like that of 5 R. 2. before · mentioned, which was 


declared void, becauſe the commons never aſſented, as is 
before obſerved. ö Wii 
But the truth is, the commons did aſſent to this act, 


tho their aſſent. be not expreſſed in the parliament- roll as 


it is entered, as appears in the ſpeech of the ſpeaker of 
the commons to the king the Jaif day of the parliament, 


Rot. Parl. 2 H. 4. 1. 47- where they thank the king for 


the remedy he hath ordained in deſtruction, of the here- 


tical doctrine of the ſets; and beſides in the ſame parlia- 


ment-roll, ». 81. © Inter petitiones communitatis, Item 


prient les communes, qe quant, aſcun home ou f 


de qel eſtata ou condition qi ſoit, ſoit. priſe & impri- 


Vor-. I. ſone 


_ 


— 


— 
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-' 6 
4 
= 
= 7 ** 4 
* 
; 2 by 


* * 2 * . 4 ö . * 
þ . P a 
; TTY G ” > wy 
1 


- HISTORIA PLACITORUM CORONA. - 
. ſone per Lallardie, qe maintenant ſoir meſn en 


et eit tiel judgement, come il ad > v0 pre an 


P. | 
* v eur tenir al a fop chriſtian. Ro. 
e Ros le voet. 

it is true this was never drawn up into a diſtinct 28, 
for the proviliop by the ſtatute of 2 H. 4. cup. 18. had a 
kal antun provition for it; but this e 
commons with the king e principal ſl 

— 


which the ſtatute of 2 H. 4. cap, 15. was 
. —— ſtatute was drawn up upon both petitions, as 
1 the commons, as that of the clergy. both put to- 


gether, as was uſual in thoſe times, and ſo warrants tbe 


 pecital of the preamble of the printed ſtature of 2. 4. of 
the petition, both of the — — and commons (), and 
every man Knows, chat in the times of Hemy IV. and af. 


terwards the true profeſſors of the chriſtian religion, (that | 


yet for the ſame were ſentenced as heretics,) came mow) 


| the reproachful title of Lallards. 


Ibis act of 2 H. 4. doth not eee 5 
or what not, but leaves it to the deciſion of the dincelar, 
which wild and unbounded juriſdiction they had and uſed, 
till 25 H. 8. this therefore was their power at common 
lam, and the temporal judge or power was to give cre- 
dence herein to their 8 but yet the conſequence 
thereat being but to be left to the — — power, the ſe- 
cular power might exerciſe his own-diſcretion, and grant 
A writ de berctice comburendo, if he were ſatisfied ot the 
| Juſtice of- the ſentence, or . the granting it, if he 


were not ſatisfied, that the thing was a real he- 
reſy, or that the eccielialticas judge its hd 

in che caſe. (f) N 

e e ee, 


' Lollards thould be called to an ac - 


ennnt and puniſhed according to 
th ir deſerts,” but contains nothing 


in it, which can bea warrant for 
ſuch ſevere penalties, as are 


ed dy that act, theſe procooded from ' 


the petition of the 

(F) But by the papal conſtitutions 
' this liberty is not allowed to the ſe- 
721 power, for by thoſe conſtitu · 


* 


ber 


Fit. X. Bull. Rom. Tom. I. 5. op 


—_ ox delayed. Conftit, Innoc. IV. 
„ 24. and 32. Clem. IV. Conflit.. 
It, and , That all magiſtrates 


under the penalty of excommu+» * 


nal- 
+ on 


„ nication muſt execute the 
ties by the inquifitors'im 
4 without revi 
£ Juſtice of them, for he 
« crime merely ecclefiaſtica” 


But. 


2 


the ſecular power, and ſo leaves | 
| { the lord Cobham, Fox, 

part k. p. 734. committing | 
Judgment to do bim thereupon. o 


w 


HISTORIA PELACITORkUM CORUNA:. 


But there were ſome points of power introduced by this 


act, and given to the dioceſan, which he had not at the 
common law, viz.” W R 
1. Power to arreſt and impriſon perſons ſuſpect of 
hereſy, for altho the pope's decretals had before this 


pretended” to give power of impriſonment to the dio- = 


eeſan, Extr. de penis, cap. 3. in 6to, yet that power 
never obtained in England, till this act of 2 H. 4. 
2. Power to ſet and eſtreat fines upon the offen- 
Power to deliver over immediately to the tem- 


. 


3 
urnt without expecting the king's writ de bæreticu 
comburendo, with this notable advantageous clauſe where- 
pon credence ſhall be given to the dioceſan or his com- 
And accordingly the biſhops after this act put the 
fame in ure by their own immediate warrant or or- 
der delivering the party to the ſheriff to be executed; 
but yet the — ae of their ſentence ran moſt” com- 
_ monly as formerly, viz. eg him to be left to 
im, but ſometimes, 
as in the definitive ſentence 


from ' henceforth to the 


ne 7 
death. © 89 


No it is true, that upen the ſentence of the dio- 
eeſan the ſheriff or officer, or any other were not to 
diſpute, whether the ſame were truly hereſy or not. 
1. Becauſe it was an act within their cognizance and 
juriſdiction. 2. Becauſe it is by 2 H. 4. enacted, that 


credence herein ſhall be given to the dioceſan or his com- 


miſſarx. | e 
But yet as to the firſt point of the ſtatute, the impri- 


ſoning of perſons ſuſpect of hereſy, the temporal judge 


had cognizance and power to determine, whether that for 


which che party was impriſoned by the dioceſan were he- 
rely or not; and if it appeared to the temporal judge not 


3 


ral officer a relapſed or contumacious heretic to! be 


4s 


to be hereſy, tho the dioceſan had certified it to be here: 


ſy, the temporal judge might deliver the party impriſoned 
upon an Habeas Corpus, _— done M. 5. E. 4. _— 
* | 2 | 8 


9 n 48 * „ r v* a Ww 4 
r Arn z 2 9 Ly ne” 4 g * by * 1 4 een Rr eee Dee 5 © 0 IJ 
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3 ms Tonfs a 3 
W * Ke) in Key/er's caſo (%, and che party deraining him i is 
in an action of falſe impriſonment, as was done 
| im Wars cake (p) M 11 H. .. Rot. 325. both which 
caſes are at C. P. C. cab. 5. p 42. and 
_ therefore in of ſuch: return upon an Ha 
EH or-juſtification by this act in falſe impr iſonment, the par- 
4; vicular berefy muſt he {er forth, Ah ie is that the tem- 


1 


_ 
* 
—— 
© 
* 
—— | 
- 


DH any dge may judge, whether. it be hereſy or no. „ 

* E=== 1. That the dioceſan might 4 | 
comrict of hereſy, and thereupon the party convict be lefs a2 
to the ſecular 


wer, which ſettles the doubt raiſed by 


Fitz. NMRA 2 2. That he might convict an heretic, 
a t ſub fubjec mv to the puniſhmerx of death not only 
aſe ee alter abjuration, but alſo in caſe of re- 


fuſal to abjurt. . an heretic is 5 
not lim 10 the dioceſan only, but alſo to his commiſ- 15 
in order to his executioniby the ſecular power 
After this enſued the ſtatute of 2 H. 5. cap. 7. againſt 
- Leretics aud Lallarde, and thereby it is enadted, | 
9 Thasall emporabofficers bs. (nora rodeſtro all 
<; tbrefies/and errors, commonly called Lollarqh, and that 
Ih. they be-affiſting to the ordinary, when. required, at the 


93 N C2 28 charge. 

. = Thar when peron are geek an. 

| © zocha Genes pow OI ONS commiſ- 

* ſaries, eee f A mple ſhall after their death 
ee eee rds,. of whom they are 
3 mern than _ "Ro. N. . 


pquie of fuck ON, 


8 "HR , 
rner's hereſy was, that be 
| A tithes to | 
tt aud of: 'the evhere be | 
] God, or bis.corn. davelt... e 110. . | 
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| raj That ſuch Lollardr'and their indictments be de- 
* hvered over by indenture to the ordinaries or their 
« commiſffaries, who thereupon are to proceed to their 
* acquittal or conviction, but the indictment to be only 

Aas an information, not as evidence againſt the offender, _ 

but the ordinaries to commence their pfoceſe. ag 
0 wn as if there were no i | 


_ = 5. 4 Paniſhment for eſcapes is by forkeintte bf goods — 
. < and ſeipure of lands al he recurns;” and Tome” other 4 
ons. 


This is the irt ane: that gave forfeiture of lands 10 
fee · ſimple of an heretic convict, and ewcuted, and the 
firſt law, that ſettled the forfeiture of their goods, tho 
forfeiture of goods were de fad uſtd before. (4) I 
I!bo in ſome reſpetts it enlarged the Keynes (REP | 
yet it may ſeem” ſome kind of curb upon them ro have e 
indiftment previous, yet I find them not reſtrained from 
proceeding, tho there were no ſuch previous indictment. 
Hitherto there was no limitation or reſtraint, what 
ſhould be or what ſhould not be hereſy, whereupon death 
| might be inflicted, but the ordinary's power was left ate 
+ +itrary and unlimired therein. W 
By the ſtatute of 25 H. 8. cap. 14. there was a gen | 
— made as to the point of hereſy. - 
The ordinaries were not to proceed againft any for 
ech without preſentment or indictmemnt thereof before 
the king's juſtices, or an accuſation by two lawful wit- 


neſſes at the leaſt, and that before any citation W 
by the ordinary. 8 
2. That perſons convict by che e be | 
refuling to ature, or having abjured relap all . 
x burnt by the king's writ de beretico c — GH had 
— and obtained forthe ſame. * 
4. Tho it do not 9 limit what * mall be 15 
reſy, yet it enacts what ſhall not be accounted LEY . 


Speaking againſt the authority of the | 
againſt ſpiritual laws made by the e of 11 ec E 


\ Romy repugnant to the laws of this realm, or the King's 
prerogative, _ indeed it was time to make this provi- 


| We FIND ns | (a) GB: Cm, n % 
. 2d 3 


«© 1 


* „ pet 
- 


„ 
| P gmdaviey hong now 3m" « grene meaſure 
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* away by act of parliament. 
4. Perſons accuſed of hereſy ſhall and may be Jetten to 


- bail either by the . or in their default by twe 


* of the pe 


IV. By the — . of 21 A. 8. cap. 14. a farther alte. 


ration was made touching hereſy. 


E vage hereſy, and the perſons conyict thereof, their aid. . 
N hou e. convicted thereof in the form underwritten ſhall : 


3; Six articles are declared and enacted, 1. That in the 
ſicrament. of the altar after conſecration there ren.ains - 
no ſubſtance of bread and Wine, but the tubſten=e of Rho 


Chi 


2. Tha: communion * both Kinds is not neceflry a | 


2 

That prieſts may not marry by the law of God, 4 

T Thas voys of chaſtity ought to be kept by the law of 
© 5. That "apes mals is neceſſary to be once. 


6: 6. Th = oe confelſioy” is necgtlary 0 be retained 


* 
2. Alge aching cler, or hold opinion againſt 
- firſt article touching tranſubſtantiation ſhall be ad- 


be adjudged heretics, and ſuffer death by burning with- 


out any benefit of abjuration, ſanctuary, or clergy, and 


: : al forfęit his lands to the king, as In Cal caſe of high-treafon. 


ed to the arc 


5 

n 
* e 
5 f 

1 


3. That if any openly preach againſt the laſt five ar- 


1 — and be thereof convict or attaint by the laws un- 
| lerwritten, every ſuch offender ſhall ſuffer death as a fe· 


n without benefit of clergy or ſanctuary. 


4. That if any perſon publiſh or declare his opinion 


* the five articles laſt mentioned, he ſhall for the 


rſt offenſe forfeit his goods, the profits of his lands dur- 


ing his life, and eccleſiaſtical promotions, and be im impri- 
ſoned at the king's will, and upon the ſecond convic 


I ſhall ſuffer as a felon without benefit of clergy. 


5. The king is empowered to iſſue commiſſions direct. 
chancellor and others, or three of them, - whereof the 


_ archbiſhop or biſhop, or chancellor to be one, to take 
information by oath of twelve men, or the reſtimony 


Fro lawful perſons of FO wang Se. | 


ion 


biſhop. or biſhop of the dioceſe, and the 


. 10 15 6. The | 


ſl 


: | 9 


HISTORIA'PLACITORUM CORONE. = 
6. The- ordinaries within their ſeveral juriſdictions to 
take information of hereſies, and juſtices of peace, &c. ts 


take inquiſitions touching herehes; theſe informations 


and inquiſitions do de certifed to the commiſſioners have. 


mn * 
75 _ commiſſioners or any cheat anus wks 


the offenders i _ all che hires of England 


F Ind Walks, as in caſe of ſelony, and upon their ax pear- 


-ance ſhall have full power and authority to hear ard d:- 
termine the faid offenſes INOS IO e 


| alm and this ſtatute. 


- 8. Commiſſioners or two of them have power an 
perſons accuſed,” till trial” + | 
9. No challenge to be admitted bot for malice or en 


mity, trial of foreign pleas by the commiſſioners, won 


eſchetes to the lords, with ſome other clauſes. 
This act, tho it doth not, in expreſs terms, repeal he 


ftarue of 2 Hl. g. yet it doth, in a great meaſure, alter 


1. In point of juriſdiction ; for, here the proceeding 
t is to be by commiſſioners under the great 
ſeal; and not by the or or eceleſiaſtical junidic- 


tion. 2. The offenſe of hereſy now in a great meaſure is 


made a ſecular offenſe, eſpecially in the five laſt artic les, 
which are made felony. + 3. Tho the commiſſioners have 
power to proceed upon accuſations, as well as indictment, 
yet the trial of the offender was to be by jury, and the 
words Bear and determine, c. import the ſame. 
Thus the law ſtood until x E. 6. with fome . 
ations in 34 35 H. 8. cap. 1. but by the ſtatute of 1 K. 


6. cap. 12. all the before - mentioned ſratutes, viz. g R. 2. 


2 H. 4. 2 H. 5. 25 H. 8. 31 H. 8. 35 H. 8. and all 


Other ſtatutes r cancern. 


"_ ion are (r) 
Y y the ſtarute & 2 P. M cap: 6. CS 
5 K. 2. 2 H. 4. and-2 l. 5 are revived; bur the ſta- 


tutes in Henry, VIII. 's time, repealed by 1 E. 6. ſtood ſtill 


e -$0'that the punimment of againſt the will of that good lieg 
hereſy then bez as it = at com - by the over-perſuaſion of archbiſhop 
— wy ſtatute made 8 for which reaſon (as bi- 

againſt it, ebene which Burnet yemarks) What that 

were ſome' examples in this one of biſhop afterwards fuffered in 


reign of perſons burnt for hereſy, the ſucceeding reign was — 


Boc li bim. Barnet" 
ee le e e 
repealed, 


d 4 


* - 


- 


1. 3 


mute of A. M cop. 8. in fue hath: this clauſe, 
N eee and ordinaries be 


5 & knowledge" of cauſes belonging to the fame, and aq” 
s large in theſe points as the fd? Juriſdiction was in the 


| or the ſtyles or forms of their proceeding by r Vtk 
ws or Eder Mi. : 7 v7 gh | 


| if The ſtatutes of 1 f 2 P. S. M cap. 6. 5R. 2. 2 H. 
| 4. 2 H. g. are repealed, fo that now the whole juriſdics 


- ſuth farther additions as are made by that ſatate of 1 45 
Ei. 3. The queen,” her heirs and ſucceſſors to have . 


_ ciſe all juriſdictions ſpiritual and eccleſiaſtical within this 8 
* dom, and to viſit, reform, redreſs; order, co 


jaws ſpiritual or eccleſiaſtical power can or may be law- 
ou reformed: 3. That ſuch commiſſioners: ſhall 

| of ar to determine any matter to be hereſy, b 
Hof 


> ſy: 1: By the authority of the canonical- — k0y hY 2. | 


Fures. 3. Or ſuch as ſhall hereafper be determined hereſy 
by Parliament with the aſſent of the clergy in en con- 


pon this ſtatute theſe thi ngs are obſervable : wo 
e of heretics, and delivered them over te 


<> 


and thus they continued till 1 Ez. and if there 
1 needed any farther repeal of the ſtatutes of 25 and 
— . 7 gr ey rap — . 


that was never repealed by the ſtatute of 1 Eliz. nor 
other ſatyte ſince made, diz. That — 


in the ſame ſtate for. proceſs of ſuits, puniſfiments of | 
& crimes, and execution of cenſures of the church, with 


aoth year of Hey VIII.” whych- doubtleſs. repealed | 
all acts made between 20 HF. g. and 1 & 2 P. M. in 
n or alteration of the eccleſiaſtical juriſdiction, 4 


V. eee eee ee I. 
Zy the act of 1 Elia. cap. 1. there are theſe alterations at 


tion touching hereſy ſtands as it did at common law, with 


to iſſue commiſſions under the ſeal to exer- 


amend all errors, hereſies, ſchiſms, Ec. which by 


h as have been heretofore determined to be here · 
Or by any of the firſt four general councils, or any 


general council, wherein the ſame was declared hereſy by 
the expreſs and plain words of the ſaid cagonical ta 


vocation. 


1. By this ſtatute the ancient common law was revii 


fig Wp Fes Mock epight gx ee 1a oy . 


3 


viction of hererics was. 
I find no 


and 5 ee — —— 


fuch — ok before the 


4 


provincial council, or by by the dioceſan ' 
and accardingly, it is faid Co. P.C. cap. 5: 7 


in the queen's time, but 


thereof in the queen's time 
2), but in the caſe of Leger, 
* judges, and accordi 


Fac. ir-was reſolved 
ngly | 92 
i | 


execution of the offender by writ de b.eretico comburendo, 


namely 
cCauſes 1 


ſentence of the commiſſioners for cocleſiaſtica! 
7 iruted by the ſtatute of 1 Eliz. but this takes 
+ not away the conviction of herefy by the dioceſan or in a 
provincial council, but theſe. remain as they did 
mon law, and thus it was done 17 Eliz. upon 


3. That this act ee the ing of « writ ds Revit 


ſico comburendo (y) according 


mon law 
livered to the ſecalar 


to the courſe of the com. 


againſt a man convict of hereſy, and refuſing to 
abjure, or having abjured eyed; and thereu 


power. 
And note, that this writ is 50 wi of courſe, nor can 


chancellor or 


. | 


provincial council, or before the dio- 
: ſan alone, for of convictions be- 

2 the commitſioners ſome inſtan - 
. here mentioned by our au- 


nN ought not to have 
n ſo by law, according to the 
r lord Gr for that the 


ſtatute of 2 H. 4. cap. 15. fav 


Cx* 7 


pe vile oe ore 


keeper iſſue this writ upon a fynificavit 
the - commiſſioners or dioceſan without a fj 


rant, for that the king may fee cauſe to ſuſpend 
ing thereof, or wholly ſuperſede 
| tence, for it may fo tall out, that the dioceſan hath ad- 


war- 


it, or pardon the ſen- 


was re „ and at common un 
writ lay upon a conviction 
by the ordinary, 5. Go. 
12 Co. Rep. $6, 92. 
{x} ir names were 
macker and Hendrick Ter 


„ The a ſays nothing = thiz 
writ one way or other, but only re- 
the ſeveral ſtatutes relating to 


Ys . | 
it was at common as. 


Judged 


pon” de- 


the iſſu- 


23, „„ 


2 
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ſo mercy. 
at the. courſe wan for the djoceſan alone, © ak con- 
before him, or ſor the dioceſan with 
; commiſſioners, if the conviction were | 
8 . 


of the. writ.de baretico comburendo — in the warrant, 


| ; From —— keeper io iſſue it un 


which warrant is filed for the keeper's 
3 the form which was uſed 17 Eli. in 


- the caſe 7; the Anahaprifts above · named; and note, altho 


8 25 conyiftion were before the commiſſioners, yet the di- 


was one of the commiſſioners, and his ſeal to the 
ffcavit, ſo that there were the junctures of both au- 
wes, viz. the authority of the dioceſan according to 


| P beg and of the commiſſioners 


according to the power given by the ſtature of 1 Eliz. and 


we have reaſon to believe, that the ſubſequent ions 8 


= queen's time purſued this farm, and poſſi _ 


of Les in g Fac. might be in the ſame. nature, | 


- reſolution of the judges, upon which it ſeems the == 
ood P 25 


vas formed, takes notice only of the 
4 That the forfeiture of goods or lands by convietion 


5 of hereſy, is by this act repealed. | 


5. Here is the firſt boundary, that was ſet to 3 | 
tent of hereſy as to the matter thereof, what only ſhall be 
adjudged herely (2); and altho this clauſe refers expreſly 
only to the commiſſioners, yet it is to be the meaſure and 
rule for dioceſans, and the. ea egen in a ee 2 


Ih ings againſt heretics. - | 


5e / And great cauſe * was EP unavoidable, but Sfferent 3 8 
for this limitation, a oo ger from 
the fore-mentioned put even upon ſcripture, fo long as 
cd ones gt Ns I2 Co. the uſe of reaſon and Mberty of 
„ tho, as our author ſays, there thought continues, 6 
e inge ; . | 


terpretations will in many caſcs by 


| HISTORIA PLACITORUM- CORONT. 

But it is true, it is not ſo particular and certain, as 
might have been wiſned, for aceording to the inclination 

of the judge poſſibly ſome would determine ibat to be he. 


reſy by the canonical ſcriptures, which poſſibly is not 
at all hereſy, nor contrary to the canonical ſcriptures; - 
but howſoever- it brought hereſy to a greater certainty 


than before. 0 | 
VU pon chis ſtatute of 1 Elia. theſe things ſeem-to me to 
be true: 1. That the niſcavit of the conviction of hereſy 


particular fignificavit no writ de hæretico comburendo ought 


o ifſue; and the reaſons are, 1. Becauſe it concerns 


the higheſt temporal intereſt that any man can have, 


namely his life, and for this reaſon even in ſmaller 


temporal concerns a cauſe or return of hereſy or 
criminouſneſs is not ſufficient; it is not a ſufficient cauſe 
of refufal or non-admiſſion of a clerk to allege,” that he 
is criminoſus & non idoneus, or that he is ſebi/maticus in- 
veteratus. 5 Co. Rep. 58. 4. Sperot's caſe, the reaſon 
is very well given, coment que nappent al court la reygne 8 
determiner ſchiſimes ou heręſies, uncore J original cauſe del ſuit 
efteant matter, dont le court le rey ad conuſance, le cauſe del 
ſchiſme ou herefie, purque le preſentee oft refuſe, covient eftre 


alledęt en certain al entent le court le roy poit c ove . 
vines a ſcaver, fi cea ſoit ſchiſme' ou nemy; and upon the 


_ ſame reaſon it is, that in Keyſer's. caſe; upon an Habeas 
Corpus, and Warner's caſe upon a falſe » impriſonment, 


that altho the ſtatute of @ H. 4. enable the ordinary to 


arreſt for hereſy, it is not a ſufficient return or juſtifica- 


tion to ſay the party was an heretic, or ſuſpect of hereſy, 


but he muſt return the particulay hereſy, for which 
was fo arreſted, that the court may judge upon it; and 


tho the temporal court hath no original cognizance of be- 


reſy, yer it being incident to a temporal intereſt, 2 
the liberty of a man's perſon, the temporal court ſn 


judge, whether it be hereſy or no (); and accordingly | 
5 | . 1 


(*) This ig certainly agreeable to | 

the hs of the land, 2 Co. Inflit, wi 
615, 623: altho it be what the cler- 
gpu have always difreliſhed, who ne- 
Ver liked to ſubmit their proceed- 


ings to the judgment of the king's 


\ 


. ought to contain, even at common law, the particular 8 
hereſy, whereof the party was convict, and without ſuch 


. 


„ —  _ HISTORIA PLACITORUM CORON x. 
F in thoſe caſes they did adjudpe that to be no hereſy, which 
the'biſhop returned as an herely, and in the one caſe the 


= eden ger ry in the other caſe recovered 
» an action of impriſonmet. Co. P. C. cap. 5. 2 
Alcho hereſy be à caſe ot eccleſiaſtical ixance and ju- 


riſdiction, and as Jong as it only concerns eccleſiaſtical 
 cenſures, and (fo far forth only) faith is to be given to 


them, *rill-reverſed-by appeal, yes altho it ſhould in the = 
ſentende itſelf moſt evidently appear, that it was not he. 


rely, as to the inflicting of death at common law they 

had no power, but all they could do was to commit him to 

tue ſecular power, their buſineſs was then at an end; but 

| no begins the concern of che ſecular power, and herein 

 _-_, they were not, as lacqueys, only to fallow what the ec- 

__ cleafiaſtical judge had done, for now the life of a ſubject 

” Was Concemed either to be taken away or not, and that 
the ſecular power, and herein the ſecular 


__ merely 
nad a ju 

. 40 exercile, but ee beben it, unleſs the ſpecial mar- 
ter of the hereſy be certified to them. e 
2. Admit IR certificate without ſhewing the par- 
 Ficular cauſe of hereſy were good at common law, yet 


an act of parliament, which belongs 
of the common law, directs what ſhall be hereſy and what 


for iſuirg the writ,” and therefore muſt be aſcertained, 


the ſeal and iſſue the writ, and therefore ought to be ſa- 


t of diſcretion of their own, which they are 


dae che Natute of 1 Els. it muſt be particular, becauſe 
6 ro the interpretation 


not, anf the King and his council are to give the warrant 


whether it be an hereſy within the deſcription of this act, 
and the chancellor or keeper of the great ſeal is to affix 


„ 


1 eccleftaſtical,. or to refuſe to exe- 
* ente thepuniſhments enjoined by 


" * them, or any way directly ur in- 
"+ dirgQly 40. hinder their proceſs 


* or ſentence under the pain of ex- 


; - communication, which if they 


e gbſliaately lic under for a year, 
tber are to be condemned as he- 


ties Fert. decretal. I. g. fit. 


* . inte negotium ; this 


* . . 
— * * 5 


zished by the fSprificavit, that it is an hereſy within that 
prope Preys nor, he is not to ſeal it, tor it concerns 


council of Confance, . 45. der the 
conſtitutions of arctibiſhap Boni- 


. face, cap. de impetrantibus prohibĩ- 
tiones, &c. cap. de malitia judicis 


ſecularis, & & cap. de pena im+ 


pedientium, &c. See alſo archbiſhop 


Hancrof?'s Objections, 2 Inflit. bor, 
60g, c. Codex Lr " KEeclefraft. An- 
lic. P. 2066: Pref. to Godexy p. 19. 


ie 


W 


— 


— 
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ET | 


£ that it is not hereſy, t 
„ ee eee yet the 
| writ. ought not to be ſealed, and therefore the certificate 


by the king is council or chancellor in fubſervience 


to the eccleſiaſtical. juriſdiction, but they are acts judi- 
eial, where they are to exerciſe both a legal and well war- 
ranted diſcretionary judgment, and therefore muſt have 


the cauſe before them upon the n ,a4.,, and not by a 
bare general ſtory — ee of eee therefore 
if upon the return fgnificavit, whereby the party 
AAR ad ooo. ee Ginabliohanonteie 


is 
he- 
retic, it ſhall, by . e — — 


„ apes muſt be ſpecial and certain. ( 


n, this definition or — herefy : 
an — — H 
i be ical cognizance, yet | 
„ whe err is of a temporal — gy owt 


cially where a temporal inte reſt, and the greateſt tempo- 
ral intereſt in the world, namely life, is concerned: we 


have acts of parliament, that concern matters of ec- 
cleſiaſtical cognizance, as touching clergy and pumga- 


tion, touching matrimony and the prohibited degrees, yet 
- when theſe acts of parliament come to be expounded, the 


temporal judge hath the cognizance'of them. 
The ſtatute of 2 H. 4. * 


there is in that clauſe no expreſã proviſion, that credence 


ſhall be given to the ordinary, and therefore if he ar- 
reſt for that, which is not hereſy, the arreſt is unlawful, 


and as an incident to an intereſt at common law, uz. the 


liberty of the ſubject, the temporal court hath power to 


determine, whether it be hereſy or not, as is above ſhewn : 


the other.clauſe is a power committed to the ordinary to 
convict to the ſheriff to be execute 


deliver over the p 
without any writ de beritico comburenda. This was intro- 


ductory of. a new law, and therefore the ſheriff or officer 
might pollilyy ſcruple not only whether there were ſuch 


0 The ſame reaſoning holde in berty of a man's concerns 
; granting the writ: de excommunicate — prof, l * a 
4 eh for N * r ee we" 


=” + = 5 4 4 * 
ſen⸗ 
A len- 
9 - 


_—_ b two notable clauſts, one 
fr whereby, the ordinary hath power to arreſt for 


% - 
= $99 —= 
\ 


| 2 therefore 
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ſentence (a), but whether the thing, for which the par- 


that concerns the life of the ſubj 


ty was condemned as an heretic, were really hereſy; but 
to avoid all difficulties of this kind this unuſual clauſe is 


- added, that herein credence ſhall be: given to the dioceſan or 


Bie comma. N | 
We are here in the cafe of an act of parliament, an act 


that introduceth a new circumſcription; of hereſy, an act 


after the ordinary hath paſſed His ſentence, is now wholly 


left to the king, who, tho he be ſupreme in matters ec- 


- clefiaſtical as well as temporal, yet in the iſſuing of his 


N 25 
the concluſion of the ſentence, 


vrit de beretico combitrendeis looked upon by the eccleſi- 
aſtical judge, as acting by his ſecular power, for that is 
e, viz. bat be be left to the 
cular power, in this he acts not miniſterially but judici- 
all accounts. muſt have à certain 
return of the cauſe of the hereſy, and if it ſhall appear to 


him, or to the chancellor, that is to ſeal the writ, that 


the return contains not any certainty of the hereſy, or 


that which is returned as an be not ſuch as is de- 


ſeribed by the ſtatute of 1 Elz. no writ de bæretico com- 


high commiſſion, or dioceſan, or convocation. (6 ! 


"EE ia) There could no-room for. 
this ſcruple, becauſe, unleſs the 


burendo ought to iſſue, whether the conviction be by the 


tee deprived nad degraded) 


in a buſineſs, which - - 


Meriff was preſeut at pronouncing 
the ſentence, the ordinary no 
power by 2 H. 4. to deliver the he- 
fetic to the ſheriff} nor could the 


ſheriff proceed to execute him with - 


_-coat a writ. | 


— 


9 


2 


* {6}. Since our author wrote, al- 
tho no alteration has been made in 
the definition of hereſy, which ſtill 


ſubſiſts upon the foot of the ſtatute 


of 1 Elia. yet the ſeverer part of the 


puniſhment- is taken away, and the 


doubt removed, whetber the party 
be liable to a writ de bæretico combu- 


rendo, for by 29 Car. 2. cap. 9. this 


writ and all proceedings ther 
and all capital puniſhments in pur- 
fuance of ecclefiaftical cenſures are 
utterly aboliſhed and taken away, 
7 that hereſy is now puniſhable on- 
y with excommunication, 28 
is the caſe gf a clergyman, who 


* 
21 8 


74 . 


eon, 


+ he is to be abſolved. 


VY 
* 


the civil eſſects of which are, that 
the party excommunicated is diſ- 
abled from making. a will, Sevinb. of 
Wills, part. a. g. 22. or from ſuing 


for any debt or legacy, Did. part 5. 
. 6. or doing any legal act, Co. Lit. 


1 33. 6. and if the party do not ſub- 
mit within forty days after publica- 
tion, upon a fignificavit into chan- 
cery, there iſſues a writ de excom- 
municato capiendo, hy virtue of which 
he may be arreſted and detained in 
prifon, till be do ſubmit 3-ſo that 
there ſeems now to be no material 
difference between-a ſimple heretic 

and a relapſed heretic, for excom- 
munication not being a definitive 


' ſentence, but only a proceſs for con- 


tempt to inforce obedience to the 
ſentence, whenever the party com- 
plies with it by retracting, doing po- 
nance, c. altho a relapſed heretic, 


1 . 4 
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1A ne — 1 AAS: the crown copching — 
Jorg ns miſprifion of treaſon, and petit trea- —_ 
n, the order that I have propoſed leads me to conſider Burn. tit. 
of felony, 6c. and theſe are of two kinds, felonies by Homicide- 
the common law, and W ſuch by act of park felf-wur- 
liament.. _ |... 
Felonies by common law are ſuch, as either concern x Hawk 
the taking away of life, or concern the taking away of 27. and 
| or concern the habitation, or concern the obſtruc- ow * 
tion of the execution of juſtice in criminal and capital on Homi- 
© cauſes, as eſcapes, reſcues, Sc. cide, per 
In the firſt place therefore come to be conſidered thoſe ** 
felonies or offenſes, that relate to life or the taking away 
thereof without due proceſs of law; and this again is ei- 
ther that, which ONT the loſs of Ufcluppeng to a 
man's ſelf, or ng to another. 
As to the 8 namely the Riv) Wy 
that offenſe or crime, that concerns a man's own life, . - --, - 
where there is no other offender hut the ſufferer, this falls + 
under theſe two heads or diviſions, Een 
I. Homicidium ſui-ipfius, or felony of a man's elf. | SHEN 
2 II. > La or pure accident, or at leaſt, where no 3 
P. reaſonable creature is concerned in 22 —_— 
9 
Of the former of theſe in this chapter. 
Fels de ſe or ſuicide is, where a man of che age of dif 
cretion, and compos mentis, voluntarily kills himſelf W 
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: e and kills himſelf ee 
> DOOM be ſaid to commit murder upon or any other. 


Amn 


—— 1 


3 


— HSTORA PLACITORUM CORON #; 
2 r hath the abſolute intereſt of himſelf, but 1, 


hath an intereſt and propriety in him, and 
—— 1 2. The king 


bath an intereſt in him, and therefore the inquiſition in 


caſe of ſelf-murder is felonice & voluntari? ſeipſum later | 


 feeit & murderavit' contra patim dumini v 


is. 
Co. Lit. 5. 194. fol. 127. a. M II. Fac. Wright's oaks,” 
the intent to make himſelf impotent, and there, 
by t6 Have the more colohr to beg, cauſed another to 


fſtrike off his hand, for this were both ind 
| fined and ranſomed. my ed, 


A man or woman as Tek offenſes is of the. age of 
en ny 


11 K lokea his \by bares, Fu ict 


neither can be 
If a man gives himſelf a Beten rette, while he is non 


> comes, and recovers” his underſtanding, and then dies, 
be i not elo dee; for tho the death completes the homi- 
cid, the at muſt be bar, which makes the offenſt. 


P. 22 E,. 4. Coron. 2440, F. C. 54. vide fupra cep. . | 


| who hal be eee compor 


It-is not every melancholy or hypochondriacal diſtem- 
per, that denominates a man vom compor, for there ate few, 
who commit this offenſe, but arc under fuck infirmities, 
but it muſt be ſuch a allena$on of mind, that renders _ 
them to be madmen or frantic; or deſtitute of the uſe of 
reaſon: a lunatic killing himſcIFin the fit of lunacy is not 
1. Alt de fo, otherwiſe it js, if it be at another" time. 

What a voluntary killing, 
If a man voluntarily give himſelf a mortal wound ad | 


_ die'within-a year and l that wound, he is fel de 


crime, nor the forfeiture i in- 
repenting of what he had done; 


It moſt-be imply voluntary, and vñtk an intent to Kill 7 


and he eannot pu 
Red 5 the laws D n 


8 E. 4. 
Himſelf... 


It A. with an intent to prevent a gasgrene beginning 


i his hand doth without any advice cut off his hand, by 


OF. | whic 


HISTORIA PLACITORUM: CORON 4: ..». 4 
Which he dies, he is not therehy fels de fe, for tho it wan. 
_ & yohuntary” "ad, yet is was . with an intent PIE; 
| himſelf.” 
It is ſaid Co. P. 0.5. 5 54. and by Mr, Dalton, cap. 92. 77" 
that if A gives B. a ſtroke, that he falls to the ground, 
B. draus his knife and holds it up for his own ſes 
A. in haſte falling upon B. to kill him falls upon the Knife. 
whereby he 1 A, 4 4 and for 
SES SS where indeed it is 
__ aqjud and that "rightly, 3 is not guilty, and 
ſhall not forfeit bis and that it is not barely ſe de- 
for he did not irik, only held up bis. leite, 5 


not, that A. is fab 4 ſo, ade indeed ine, ut it i 
| per inforneniam, - y 5 
: ur if -4 had fricken ut B. with a knife intending to 
' kill him, and miſſin B. had ſtricken himſelf, and killed. 
himſelf, there he been felo de Je, becauſe that act, 
whereby he intended to murder” B. ſhall have the ſame 
conſtruction, if it kills himſelf or any other perſon; a8 t: 
bono ee if 0 hed taken its W SIO Bah > 
"Touching the forfeirare of Fel de fl. 9 . . 
- He doth not forfeit his lands nor his wiſe's ue. | 
| Bur he doth forfeit his gvods and chartles, IJ 
2A i co the relation of the forfeiture. 643 
Baron and feme jo je pro's cm or W 
the huſband drowns hi the leaſe is forfeited; ane 
„„ ſt the ki hs 
almoner, Plowd. Com. 260! 5. Dy. 108. Ag. Date - Habs | 
caſe, in Which all the-zudges but ſeem to intimate 
different reaſons : fan held the relation was only ta 
the death; but the title of the king and a common per. 
ſon coming together, the king's t tle ſhall be preferred, 
| but yet they concluded, that the forfeiture relates to the 
7 firſt act, whereby the felony vas committed. namely, be 
| throwing himnſeif into the water, and fo the king's title 
E 


* (a) New Bdit. 2147: caps 144+ | \ 
Vor. l. "he": | _ 
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| pores ende — 2 —— e law it was in his 
2 eit is di or ture, as by outlawry, 
to bind the intereſt of the wife, and ber et hey ton, 
that if a villain gives himſelf à mortal wound, and the 
lord ſeizes the goods, and then the villain dies. of the 
wound, the king "ſhall have Ne | 
and with this agrees Littleton, 8 F. 4 4. 

That the law was well refolved-in that caſe I do not 
doubt, bot I am not ſatisßed, that the relation of the . 
forteiture is to the time of the ſtroke to all purpoſes, no 
more than in caſe of another felony, foe fg e a man 
mad give himſelf a mortal ſtroke and live eleven months 
after, how” ſhall be himfelf and his family? | 

„But whereas in other calcs\ of: ocher felonzes the fol- 
feiture as 10 goods relates neither to the ſtroke, nor to 
the death, but to the conviction, here the forfeiture re- 
lates not barely to the preſentment or inquiſition, but 
to the death in caſe of a ao dt ſe, for being his own 
executioner he prevents any formal conviction, as in 
_ other felonies. - | 

But yet in order to this forfeiture it is neceſſury, that | 
there ſhould be a record n. „ an in- PO. 


2 quiſitions therefore in this caſe are of two kinds, 
if the body cannot be ſeen, then it is inquirable be- 

- x68 the juſtices" of Mer and terminer, yea or before the 

juſtices of peace of the county, for it is a fdony,- and 
within the extent of their commiſſion, H. 37 Z5z.:B. R. 
 « Taughton's caſe,” Co. P. C. p. 58. (6), and accordingly ad- 


| © JOEY 6. in Greeve's caſe. 


And fo if an indictment of felony be baſes commiGon- 


| ers of eye and ferminer or .gaol:delivery, Wc. and à fagam - | 
E be 
| C's the flight may be traverſed, for it is but 
an 


preſented, if proceſs be made againſt thoſe, that 


inqueſt of office, and ſhall not conchude. 47 E. 3. 26. 
But it is chere held, that if an apr A dates 


before the coraner ſuper vi ſum corporis, that a man is fel 


de ſe, that inquifition ſhall be concluſive, and is not tra- 
A NT 2 


| | (4) In Margin. | | 
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Co. P. C. p. 55. and the like ſeems to bo held by Stamſprd, 
P. C. p. 183. J. where a fugem. fecit is preſented befor 
the coroner ſuper uiſum corporis, where it is found, that a 
murder was commigted, and the murderer fled; and yet 
the offender himſelf ſhajl be received to plead not guilty 
to the indictment or inquiſition before the coroner, as by 
daily experience it appears, tho Stamford makes it there a 
queſtion whether the fugam facit be traverſable. 
And therefore I remember in the king's bench in the 
caſe of Barclay it was ruled, that in caſe of an inqueſt 
before the coroner ſuper viſum corporis, wherein the party 
was found felo de ſe, the inquilition was quaſhed in the 
king's bench, becauſe upon examination it appeared, that 
the-coroner refuſed to let the jury hear witnels on the 

of him that was dead, to prove that he was not felo de 
E, for the coroner ought to hear evidence on both ſides, 
partly becauſe it was doubted, that the inquiſition in this 
caſe was concluſive, and a conviction, and not traverſable, 
and the court of king's. bench, who are the 2 
cCoroners, did ſet alide that inquiſition, and order 
coroner to inquire de uv ſuper uiſum corporis, becauſe 
the body was yet to be viewed. H. 1658. B. R. 


caſe (c). + TIE i | e | $247 0245 Tu 
If an inquiſitzon be taken before the coroner Juper vi/um 
| peu, whereby the dead is found to have died per 


| wm, if it is on the part of the king or 
almoner, that he was felo de ſe, and in the king's bench 
a: writ of melins iquirendum. is _—_ to the ſheriff, it 
ſeems it ought not to be granted. ſe the coronet is 
the proper officer, and accordingly it was denied in 
anl. 2 Car. 2. and if „and an inquiſition taken, 
it hath been held void (d) by the ſtatute of 28 E. 3. cap. q. 
tho many precedents of ſuch writs are extant. H. 37 EAR. 
B. R. Croke, n, 13. Harleftone's caſe, F. N. B. 144, 250. (e) 
ZBut it ſeems, if the coroner's inquiſition omit the find- 

ing of the goods of the felo'de fe, that may be * ö 
by a writ of mains inguirendum directed to the ſheriff, 
for that is not within the ſtatute of 28 E. 3. 


e d. go, ror: (4) Ar. 204. | (of Bit, 1718. 2. 323, 66% 
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But whenſoever any inquiſition is taken by the ſheriff | 
"Ip 4 writ or commiſſion of melits raus, without | 


ion that inquiſition is traverſable. 
If an inquiſition be taken before the coroner 


e viſion 


 corporit'de willis'A.'B: C. and D. and fays not 


| pe Is por behind heir back, and i nd no book | 


. ſhould/be ht ed, and loſe the 


ance of the common law, Brit. 2. 42. | irongly to Ply, that the —4 2 
ES. _ See alſo the King had juriſdiction 
a Croſſe, rc. 1 Sid. 20. nt n the other; Bee r 


villatis proxime adjacent, according to the ſtarute of 4 E. 1. 
4 coronatoribur (/), yet it hath" been held the "ft 1658. 
is good, becauſe the ſtature is only ee 
B. R. Barclay's caſe. (g). 
But altho an inquiſition' tles before the coroner ſeper 


| viſum corporis in the point of felo d fe is of great authority 
and a ſufficient record, whereupon proceſs may be made 


againſt thoſe that detain the goods found in the 1 inqui- 
ſition, Mo it ſeems to me, that it is traverſable in the very 
fou 


point ſo 


the coroner. 8 E. 4. 4. 


The coroner hath power ſuper dle corporis to inquire ; 
touching the murder or interfection of the party that is 

dead, and alſo of all acceſſaries before; ànd of their 

ee. acceſlaries after the fact, 4 H. E 5. (Y, 


„ preſented before the coroner to 

before is not convict by ſuch pre — 
* ſhall Wee and plead to the felony, and i know 
no difference between has and this; and it ſeems un- 


reaſonable, that by an inqueſt taken againſt a dead per- 


ſon, whereby he is found ſelo de ſe, that the executors, 
adminiſtrators, legatees, and children 'of the deceaſed 
'of the deceaſed 
without an anſwer, by an inquifition which may be taken 


1 A . 1 1 74 
i ©." * , * © we . * N 
. ” _ 


e W after the fact; it ſeems 


the one caſe, bu 


(6) This caſe fays nothing directiy — ger nM of 4H. 7. 
of the coroner's power to inquire of the coroner of a power, 


- accefaries, yet by reſolving, that in — he would have uſt in in- 


caſe of an acceſſary before the fat. quiring of thoſe, who were acceffaries 

before the coroner, if it after the murder. See to this pur- 
found he fled, he ſhould forfeit 9 
but not ſo in caſe of an 


expreſs 


1639 g 


nd, for it is but an inqueſt of office, and 
the party grieved thereby can have no attaint, 
but otherwiſe it is of a prcſeciiment' of a | fugam few” n 


— 
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expreſs in it, but the opinion of my lord Cote P C. 58. (i), 

for the doubt of Mr. Stamford P. C. 183. is only upon a 
fugam fecit, and in the caſe of Barclay 16587 the court of 
king's bench were not ſatisfied, that it was concluſive. 
B. 45 E. 3. inter communia- ſcaccarii there was a preſent- 
fnent (before the coroner, as it ſeems, but it is not ſo 
expreſſed in the record) that Walter Page felonice je ſub- 
merfit, & fic felo de ſe devenit, and thereupon a writ iſſued 
out of the exchequer to inquire what debts were due to 
Malter Page; the ſheriffs of Londew took an inquiſition, 
whereby it was found that rer, of Eſſex was in- 
debted to Walter Page, at the time of his death in 40 l. 
by bill, thereupon proceſs iſſued againſt Simon Long to 
anſwer the debt, who came in and confeſſed he owed the 
debt to Walter Page, dicit tamen, quod domino regi reddere 
nop debet, uae qualitercunque preſentatum fuit, quod tus 
Walterus Page nequiter & felonice /e ſubmerſit, ut predicitur, 
idem Walterus Page interfedlus fuit per emulos ſuos, & per 
ipſos in quodam foſſato in loco vocato the wilds in com, Surrey 
Projefius, abſque bor, quad ipſe aligualiter ſe ſubmerfit yz and 
thereupon iſſue was joined, and by a jury of Surrey found, 
quod diffus Walterus Page fuit 8 emulos ſuos, 
in foſſato projetius, abſque hoc, quod ipſe 2 fe ſub- 
merſit. | 
There a traverſe was taken, to the preſentment, which. 
muſt needs be before the coroner by the whole circum- 
ſtance of the caſe, tho the coroner be not mentioned in 
the record. / | 

And with this agrees the book of 8 E. 4. 4. that the 
finding of one to be felo de ſe is traverſable, tho found 
before the coroner; but indeed it holds, that a fugam 


fecit preſented before the coroner is not traverſable, quis 


auntient ley de corone. (k) | 

If there be two coroners in a county, the outlawry muſt 
be given by both, «tlagatus eft per judicium coronatorum, yet 

one of them may take an inquiſition ſuper viſum corporis, 

M. 6& 7 El. C. B. ( | | 


) see alſo to the ſame purpoſe, (#) See Stany 
Hob. 317. Y See Hob. 70. 


| 


: 
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By the-ſtatute of 3 H. 7. cap. 1. the coroner t to 
return and certify the inquiſitions taken him to the 
nent gaol- delivery, or into the king's bench. | 
And thusfar touching felo de ſe and his forfeiture. | 
There is another kind of death-of a'man, which. may 
be conſiderable in this place, namely the death of a man 
N and this is of two kinds, vis. | 

Foſter. 1. Where one man is the cauſe of another man's death - 

2 without any ill intent, and by misfortune: of this [ ſhall * 

micide ch. treat under the diſtribution of homicide. 

Fer tot. 3. When a man comes to an untimely end, where no 
bother reaſonable creature concurs to it, and this Is properly 
per infortunium. _ 

0 As where a man falls from an horſe, or houſe, or boat, 

or into a pit, or a tree or tile fall upon him and kill him. 

or is killed by a beaſt, in this caſe the coroner ought to 

take an inquiry Juper viſum torporis, and alſo of — man- 

ner and means, how he came by his death, and of the 

- thing, whereby it happened, and of the value thereof, 
becauſe in many caſes. there is a forfeit belonging to the 


| king as 8 _ As in the _ Hamper, 
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D Egularly that moveable good, that brings a man to 
an untimely death, is forfeit to the king, and it SceFofter. 
is uſually granted by the king to his almoner to diſtri, 27. 266. 
- bute in charitable uſes... _ - os tie. 

But they are not forfeit till the death be found, which Black. 
is regularly by the coroner, and may be before the com- e 
miſſioners of gaol-delivery, er and term ner, or of the p. 300. 
peace, if omitted by the coroner, and hence it is, that nz. Tit. 
theſe goods, as neither the goods of felons of themſelves, ; Hawk. 
felons and other outlawed perſons, cannot be claimed by P. C. ch. 
8 becauſe there muſt appear à title to them * 

y matter of record, before they are forfeitee. 

Upon. the death of a man by miſadventure, Sc. the in- 
quiſition ought to inquire of the goods, that occaſioned *' 
the death, and the value of them, and the Villata, where 
the miſchance happened, ſhall be charged with proceſs 
for the ſaid goods or their value, tho they were not de- 
livered to them (a), 3 E 3. Cor. 298. | - 7" 

And this is the reaſon, that in every indictment of 
murder, manſlaughter, Sc. the indictment finding, that 
he was killed with a fword, ſtaff, &c. ought to find alſo 
the price, viz, 5, /olidorum, becauſe the king is intitled 
to that inſtrument, whereby the party was killed, or the 
value thereof, and that, altho it were the ſword of ano- 
ther man, and not his, that gave the ſtroke, Co. P. C. 

57, 58. tho this doth not vitiate the indictment as to the 
- offenſe itſelf, tho the price be omitted. 


(a) This caſe is cited from an Ir by Fitzberbert, who adds at the end of 


ih quod minus. 


» 5 5 
* f 
. 42 1 
— 


mine. 12 R. 2. Forfriture 20. = # | | 
A man falls from his horſe againſt a trunk, whereof 


_ HISTORIA PLACITORPM CORONE. 
Dieadands are of two natures: 1. Such as do movers 

ad mortem. 2. Such as, tho they are guigſcentia, yet oc- 
.  Calion the party's death: wide ſtatute 4 E. 1. de officia 


torts, 


-_ 1, Things 9 death: 88 if 4 beaſt kills a man 
| a man be cutting of a tree, and 
the tree falls upon another tree and breaks down a limb, 


8 E. 2. Coron. 403 


which falls upon a man and kills him, both the limb, 


and the tree that fell, are deodands. 8 E. 2 Coron. 398. 

If a man be driving of a cart, and the cart falls and 
kills a man, the cart and horſes are a deodand, 8 E. 2. 
Crom 388. and fo if a cart runs over a man and kills him, 


= _ - the cart and horſes are forfeit, -8 E. 2. Coron. 403. 3 E. 3. 


Ceron 326, 342. (6), ſo if the timber that Hangs a bell 


falls, and kills a cyan, the timber and bell are both for- 
JJ. GE UT 3 1 n 


If a man in watering his horſe is drowned, the horſe is 


a deodand. 8 E 2. Coron: 401. - 


If a man falls into tlie water, and the water carries him 
under the wheel of a mill, whereby he is killed the 

heel is forfeited, but not the mill. 8 E. 2. Coron, 389. 
If a weight of earth falls upon a worker in a mine and 


kills him, the weight of earth is forfeit,” not the whole 


he dies, the horſe is forfeit as a deodand, but not the 
trunk. 3 E. 3. Coron. 344d. ? r 


* 
— 


horſe is not forfeited, unleſs he throws his ride. 


 *'Cauſ. 5 E 3: part 2. m.g. It was found by inquiſi- 


tion, © Quod Will elmes Daventrie in'parochia beatæ Ma- 
« ris Strom in com Madleſex, cum ad-aquavit quendam 


24 equum magiſtri” ſui, dictuſque Willielmus redeundo de 


„ eodem equo per Infortunium cecidit, & cum eodem 
« Equo pet amicos ſuos ſemivivus deductus fuit ad hoſ- 


(5) A cart met a waggon loaded ſolved in this caſe in the home circuit 


upon the road, and the cart endea- by Pollen and Gregory, thait the 
vouring to paſs by the waggon, was cart, waggon, loading, and all | 


griven upon an high bank and over- | horſes were deodands, becauſe they 


turned, and threw a perſon, that was all moved ad mortem. 1 Salk. 220. 
in the cart, juſt before the wheels of (e) 8 E. 2. Corone 405. vide contra 
tae waggon, and the waggon ran Rex ver Croſſe, Ge. 1 Sid. 207.” 


« pitium 


Over him and killed v j it was re · 
„ eyragt . 


Aud yet I find a ſtrong authority, that in that caſe the 


p 
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4 pitium prædicti magiſtri ſui apud Fleagſtreet in ſubur- 
. hio London, & ibidem languidos vixit uſque occaſum 
6 ſolis, quo tempore obit ex caſu prædicto; & quod 
* præadictus equus tempore caſts prædicti per aliquem 
* vel aliquam non fuit perterritus, per quod habuit 
« ocaſionem recalcitrand.. N e e 
This inquiſirion being removed into the chancery by 
Certiorari, thereupon it was adju coram rege & concilio, 

us pradictus tanquam regi in hoc caſu now 

435 — and — a writ iflucs to the ſheriffs 
and coroners of London reciting the inquiſition: Jamque = 
«.di44 certificatione coram nobis & concilio 2 
« inſpecta & plenius examinata, nobis & dicto concilio 
1 noſtro videtur, qudd equus prædictus tanquam deo- 
+ dand* nobis in hoc caſu non debet adjudicari,” com- 
mands the ſheriff and coroners, quod exactionem, 
quam Jobanni Bleburgb (the maſter of the horſe) vel 
„ plegiis, vel manucaptoribus ſuis in hac parte pro equo 
c prædicto vel ejus pretio nobis tanquam deodand' red- 
1 dend feciſtis, ſuperſedeatis omnino, & diftriftionem + 
« in hc parte factam fine dilatione relaxetis. T. R 
apud Guilford 18 NG. . 
Which judgment is of greater weight, than any above 

cited. and may be a great guide in caſes of this nature, 
and therefore I have cited it at large: 1. It is a reſolution 
tubſequent to all thoſe judgments that are above- men- 
_ tioned, for the laſt of them is the 3 E. g. and this is 
5 E. 3. Again, 2. It is' a ſolemn judgment given in 
chancery coram rege & cuncilio upon great examination, 
and the whole caſe ſtated in the inquiſition, and every 
man knows, that underſtands any thing of records of 
thoſe times, that coram rege & concilio was the king's legal 
council, namely the chancellor, treaſurer, k of the 
privy ſeal, juſtices of the one bench and the other, chan- 
cellor and barons of the Ex.hequer : theſe uſually met in 
chancery upon ſuch. occaſions under the ſtyle of concilium. 

3. It is a judgment given by the king and council 


49 g 


againſt the forfeiture, the whole caſe appearing upon the 


inquiſition, which is of greater moment, than a judgment 
given for the king, becauſe given by himſelf and his 
officers againſt his own treff e ee io, BE RR; 


, 


2, Now 


8 
1 * * 
X 5" n ie 9 2 * 
N 5 Þ 
* bs : 


upon a party, whereby he dies, that 


2, Nom touching deodands of things not moveable. 
- If a man be drowned in a pit, CN ty 


forfeited, the corner may charge che townſhip to-ſtop 


- the pit, Eat Ines; and if it be 


not done before the next qe —_ very, the town- 
416. | 


1 . 2. ; 
a man falls from an hay-rick, ber is 


: 52 mas fd (at, vt whudged) ea chal b it. 93. | 


hell be N Shine dara <p \« cart by the wheel to gather 


| 1 4 in Kur ums, and neither the cart nor horſes ning ror be 


and dies, neither the cart nor horſes are 
ther the only the wheel.- 3 E. 2. Coron. 409. 


_ It ſeems, that if a man he watts aer — | 
2 years, nad; falls from a cart or horſe, it ſhall not be a2 


\ Lev.136; deodand, becauſe he was not of diſcretion-to look to him- 

felf; but if a horſe, bull, or the like kills him, or if a 

cart runs over him, there it ſhall be a deodand, 8 E. 2: 
Coron. 389. Stamford's' P. Cor. 21. 3. Co. P. C. p. 57. 

for there it ſhall be imputed to the neglect of the 

of the goods, that did the miſchief,” and fo it is, if a tree 
falls upon one within the age of diſcretion, it is a deodand. 

Toucling Geodands 4 in Rive or boats, theſe things are 

obſervable : „ 

1. If a ſhip or boat be laden wich merchandize, tbo ie 

falls out that a man be killed by the motion of the ſhip or 

boat, yet the merchandize are no deodand, tho it be in 

the freſh water; but if any particular merchandize falls 

ticular merchan- 


diae ſhall be a deodand, and nat the p. Britten, cap. 2. 
de office de coroner, F. 13 & 14. | 

2. If aſhipor veſſel be ſailing u „ 
ſon falls out of the ſhip and 1s: ary the ſhip is no 
deodand. 

By the antient conſtitutions of the nas, 
that if a man were drowned upon the ſea by falling off 
from the .ſhip under ſail, there was no deodand due, 
nor if he died i by the fall of a maſt or ſail- yard, ot ather- 
wiſe; but indeed in the articles of inquiry in the court 
af admiralty, mentioned in the black book of the ad- 
. — 


n _ HISTORIA PLACITORUM CORONE. — 


* 


' 


take 


nul neife, batell, ne autre ve 
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take: any deodands- beſides the admiral, of any gold, 
ſilver or jewels found upon any man flain upon ee 
dromned in the ſea, or ſlain with a maſt in the ſhip. or 
vit the yard of the ſhip, or with any other thing, which is 

the cauſe of the death of any man, that in ſuch caſe ap- 

purtient al admiral per prindre & admin tre per Faime, ce 
queſt mort, le moiety, & Pautre moiety 4 * af ſeme celui, 


queſt mort, ſes infans, freres au ſoers, fil ad aucenes: but cer- 


tainly this never obtained, for without queſtion the goods 


of the deteaſed were ne-deodands, um 9 


that moved to his death. 

Rot. Par 51 E. 3. n. 73: Tho onmeng peng „ An come: 
il ad un cuſtome uſe parmy ceſt realme, que fi aſcun home ou gar- 
R batelle, ou autre veſſel en le mere, 
haven, ou autre ewe, & ſo # perifſe, le dit __ eftre forfeite 
au roy, on autres ſeigneurs franchiſes, to the great preju- 
dice of mariners and ſhipping, 9 therefore pray, que” 

2 e ſoit forfeitable deſormes ou * 
cauſe avant dit. 


Reſp. En le mere ne doit pas deodand eftre ajupge, med quant 


al ewe freſh le roy ent ferra ſa grace, ou lui pleyſt. 
The like petitions were renewed Rot. Par. 1 H. 4. 


u. 154, 1 H. 5, u. 35. 14 H. 6. u. 26. but they obtained 


no other anſwer, than that the law be obſerved. 

Yet that anſwer in 31 E. 3. is a ſufficient declaration, 
that no an 
upon the ſea, and with this difference touching the for- 

feiture of a ſhip or other thing, as deodands in mari & 
nn aqud dulci, agrees Bra. Lib. III. cap. 5. p. 122. and 

cap. 2 126. in fine, viz. chat de ſubmerſs in aqud dulci 
quibus tales ſubmerſi fuerunt, apprecientur, 8 


in mari, nec nec funt deodanda ex infartunio in mars. 


And with the ſame agrees Flets, Lib. I. cap. 254. 


. gta" rc vel 
 qQuamvis carcatis, dum tamen in aqua feces in falla,. 
and goes farther, but too far, viz. that the veſſel ai 
its lading, and the cart with its lading, nn 
with all that is moveable in it, are deodands. a 
ee what thall be aaf de er Ai eee 
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y lord Cate, abi ſupro, _—_— Gith, and- that 


: «the arm of the ſx i jc and by the 
5 ef 2 e 93: fo far s de fea lows and re- ; 
x is an — — 
| Rog tous far of devdands. 
„ ( -*T ſhall only add this one this more relating v0 the 
A 1 at come to a violent 
8 townſhip-bury the body 
wy be ſent for, the — ſhall be 
the coroner comes not to make his in- 


wen, he ſhall be fined in eyre, or in 
a 


N 


8 n A ? XXIII. e 


— - > — * * : I 


I 


| Of homicide, i ben ld, e of this tow. 
"> ru * 
2 5 | . EF Is 


, 


_”—_ «I4 4 * 


i | | Aving:difp ethos the buſineſs of — or elf. 
erb. LI murder? and per infortunium femplex, I come no 

ef homi- 8 conſider of homicide, as it relates to others. 
And this is 6f three kinds: 1. Purely” voluntary, viz. 


and manſlaughter. 2. Purely involunta as 
that other kind of homicide per 5 um. 3. ſixt, - 
Com. Lib. partly voluntary, and partly inyoluntary, or in a kind 
be, and this again of two kinds, viz. inducing a" - 
Feiture, as ſe defendendo, or not inducing a forfeiture, 
1 72 In defenſe of a man's houſe. 2. Defenſe of 
V 3. In ad- 
vancement 


* 
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vancement or execution of juſtice, ee ge eee 


diſtribution I ſhall proceed. - 


I ſhall 
are applicable as well to homicide, - as to murder. 


"Alert is a killing of a man ex malitid precogitatd; ba- 
| icide is killing a man without foretho ice. 


lt is a miſtake in thoſe; chat chinle, that before the 


ſtatute of Marlebridge, cap. 26. all killing of a man, tho 
per infortunium or ſe defendendo, was murder, for 2 
tute ſaich, chat mardrm de catero non 

Julliciarris, ubi inforturium 
Habet murdrum de i 
and therefore they they thought that before this ſtatute a man 


ſhould be hanged for killing another-in his on defeae. | 


21 E. g. 17. . (a) 
| an in: anos; in this ca; wes bun un 


amercement,'that was anciently impoſed upon a townſhip, 


here the death of a man happened (); and this appears 
= many hundred old charters of the kings of England, 
pecially to biſhops and monaſteries, whereby it was 


murdro S latrocimo : 


divers other 1 —— where - 


: I. The party muſt be killed, ancien indeed 8 
 barous aſſault With an intent to murder, : that the 


begin with thoſe . which "4 


3 
per feloniam tautiom, & nom aliter, 


granted. that they and their poſſeſſions ſhould be quit 4 


N , 


| "(fe 
is of that | 
: TE IG 8 


| of {urprize,,.that ſhould 
take it; the word — wl 
ſignifying a ſecret killing of another, 
| I 
7 the murderer was 8 
"was not i thi fenſe my as 
the murderer was taken, Judicium p. 13. a. 
| ſufcinuerit, nullum erit murdrum, avs 

_ convincitur clonia, or if the mu N cap. 
24 ama ved for ſome time after 7 


alga Co. ur g 148. who % 
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p ed tho it be not a felony e dies. 


a 
caſe, 2 Co. N. 93. 
i -2nd 


MISTORIA PUACTTORUM /CORONE. 
ed murder, and petit treaſon, 19 E. 2. Cm. 383 burt 
that holds not now, for the ſtroke without the death of 
dhe party treten, nor the death without the ſtroke of 
other violence makes not che homicide or-inutdes, -for 
the death conſummates the crime. 

It remains therefore to be conſidered, eng 
ie offenſe of mutter or manſlaughter relates to the ſtroke 
5 ee eee 
Ates dd the death only.. 
lf a man gives another a mortal:Aroke, ind 1 lier = 
month too or chree, or more, and dies within the year 
und day, the title of the lord by eſchete to avoid meine 
iacumbranoes relates to the: roke? given, and:not only 


to the death. Plowd; Can ag. [ Dame Halts-caſe. . 


I a man gives another a mortal ſtroke, and de dies 
thereof withm a year and a day but meine between the 
ſtrobee and rhe death there comes a general — 
Sy all 'miſdetneanors ate pardonetly alis doch pardon tire 
felony conſequentially, berauſe the act, that is che offenſt, 


Vid. 401. Cult caſe. 4 U. S194. 12h; 
a mortal ae be ghd wo ae high d andthe 
party comes to land in and dies, the admiral 
mall not have juriidiction in this caſe to try che felon, 
betauſè the death that confummaced:the felony, happened 
the land, nor the common Jaw thall not try him, 
becauſe the ſtroke, that made the-offenie, was not ina 
ma, 5 Co. Nep. 106. 3. Sir Henry: Cunfables 
. Bingham calc, Co. * 
Lacie s caſe 25 Eh, cited er , rp 


rn orghmnt as 2 bs £03 


ER 8 ks , if a man- bad been — 


- epupty and died in another, it was doubtful whether he 
were indiftable or rtiable in either; but the more common 
opinion was, that he might de indicted where che ſtroke 
was given, for the death is but a conſequent; and might 
be found, tho in another county, 9 E. 4 48. 7 H. 78. 
and if the party died in another county, the body was 
two ved into the county, where the ſtroke was given, for 
che coοner to take an inqueſt - faper wifem corporis, 6 H. 
- 75:20; but now by the ſtatute of 323 E 6. cap. 24. 
9 Juſtices or coroner of the — 2 the pa "fed, 
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_ died; ſhall inquire and r 7 


in the fame county, where the 
| NEE as to ſome Rank Grup tbe law 
the death as OE e Wy 


ty 
ue but now by | 
cop. 24. the indiQment ———— hut 
be 


in the county, Where nnn * _ 
| Et, 


a app Top ann bores — wa { 
contrary” to nion 

C. 65:0; quod wide Ca. P. C 5. 88. b 

2 (e), 40. e eg Hlans ck, 2 . g | 


2 « tat, 
- Af 4 gives a mortal Apes the itt of 
2 iſt of Favuay, mn men. (alas ores 
the conchuſion- of the indictment is beit, Br fic 


k 


| — A. Gr. ads. & fermd predifid interfecit 
dravit, becauſe it applies to the whole caſe, a. Rut if 1 ĩc 


be, e c prefatus. N. preditio 1 J im, c. in- 


Sm. 


err it is 0 mur- 
party Pl 42. Haydon's:cate, ue 
nian Katharine Hume s caſe. g. But if iz concludes, H- 
fic prafatas A. inſam, &c. pradio 1 Feivuarii intyrat & 
erdrevit, it is good, becauſe chen the murder is com- 
plete, 4 Co. Rep: 47- a. Nies caſe, tho in ſuch à cafe 
of .s ſttoke at one day or ont place, and à death at 
Er 
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A, jim, Ge nds & forms nada nue, & mars 


ere e ee 0 che Rrroke or 


a ll be fd» killing an dent win che 
5 a eee another ſtroke, which, it may be; is 
2 GI o mortal, but that, with-good care, he might 
be cured, yet if be dies of this wound within the year 
: 2 | andy it is homicide or murder; as be crit , Ow 
\ it hath been always ruld. 5 
But if the wound or hurt be not mortal, bus with itt 
applications> by the party, or thoſe about him, of un- 
5 wholeſome ſalves or medicines the party dies, if it can 
1 _  _ clearly appear, chat this medicine, and not the wound, 
27 — death, it ſeems it is not homicide,. 


or then that nt e ee ee 
"Dat bn man receives a wound, which is not in ine 
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3 r be fick of fome ſuch dileaſe, which 
£ by courſe of nature would end his life in moral 
aud wotber gives him a wound or hurt, which haftens. 
n the diſeaſe to operate 
more violently or ly, this haſtening of his death 
| — have been is homicide or murder, 
| as: thecaſc happens, in him that gives the wound or hurt, 
for he doth not die ſimply er vi dei, but the hurt 
that he receives haſtens it, and an offender of ſuch a na- 
35 ture ſhall not apportion his own wrong, and thus I have 
rr r e f 
Es. 33 oe” 


into ſuch 
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vi, or c ediſcaſc, whereof Sdies, 


tho, as the circum — 1 £ the caſe may. de, this may. 
| IL. manſlaughter in che fight. of God, yet.in 


foro bumano it canndt com under the judgment of Pk 


; becauſe, no external a of violence was offered, 
the common law. can notice: and ſecret; things belong, 
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| and receive mortal farm, as la ani infant in art or- 
ard and covering it with leaves, w. ereby a Kite ſtrikes 
vit. and Kills it. 6 EH Crompr. N Dall. rap. 9% 7 
. 8. d eee = 

| Of the OE rage wn 
1 OH as TPP NIP Gent, . 

. Rarvi or Famine. * 5. By wounding or Blows. 6. ä 
fng. 7 By laying nofſome and iſonous filth at a 


; man's door, to the intent by a us "aff bo poiſon 
- "Jim; Mr. Daten, kg. 93. out'e Mir” "Cook's readin reading: 8. 
 'By ſtraighng or ee e 


8 bh 
Ty l e 07 774730 — 


| with the" e; one's 
5 of 1 Fac "ca: 37. er whe — A 
Wes T bur what if ſack, perſon "abroad" to the intent 
e fe” ancthe?; and another E therevy infected and 
dies? (whether tui de not mumler by ende common law. . 
ne te #'quettion,” Pat ff no Tuck intentibn erf 
tho a a by his comvetfatiem anotfrer be 
tel, it is no felorty- t the comtnoff law, the it be 
a Mal the reaſons arr. 
., Becauſe it s e ee eee de deen 
from! way T7 contagio 
2608 — 1 5 . — che alt, * 
. . "Nature Nene every man, in what condition ſo- 
ever, 3 wich cannot be well without 
. mutual 1 T1. 1 15 
dus diſeuſes, as Miah pMitentta? Ehen, 
8 # are common among” mankind by the vifi⸗ 
tatiod of God, and the extenſton of capital puniſhments 
in caſes of tis nature would multiply ſevere puniſhments. 
* 3: and give tod rest Tatirade and Wole to ſevere pu. 
n gen anon 
8 II. I. The ſecond conſideration,” that is/comrton both to 
f murder and manflaughter,' is, who ſhall be ſaid a x 
OE the king of whom ik at be ſaid murder ot mange ghrer- 
AF Band A A el! Vo 216 429 ; 
-"——_— Nas Babe, TODO | of the ket Gon of te next part 
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| 7 75 it is not nor — Rs 3 hed” 
England, Es A Pre 4 TS hog 
crime, 3 of Moſes. (g) was, 3 
Aale with death, nor can it legally be known, w * 
ther it were killed or not, 22 E. 3. Caron. 26g. 10. it is, 
if after ſuch child were born alive, and baptized, and af- 
ter dlies of the ſtroke: given to the mother, Airs 
micide. 1 E. 3. 2 . J. Coron. 146. 5 
But if © map eee 
her infant, when born, and che child is born, and the 


woman in purſuance. of that procurement kills the infant, 


this is murder in the mother, and the procurer is acceſſq- 
ry to murder, if abſent, and this, Whether che child were 
bi or not. 7 Co. Rep. 9. Dyer 186. 
The killing of a man attaint of. felony, otherwiſe than 
in execution of the ſentence. by a lawful officer lawfully 


appointed, is murder or manſlaughter, as the caſe hap- 


pens, and tho there was ſome — 4 whether the k 
of a perſon outlawed. of felony were homicide or no,..2 


8. 6. Yet it is homicide in both caſes. 27 Mz. 41. Cares. 


20 

Tfa perſon be condemned to be hanged: and the Genter 

beheads him, this is 75 Ws and the wife may have an 
e 1 

8 man be attaint in a i whereby he i is pur 
derte le king's p 7 of him was 
not homicide. 1015 By HE wo ut the ſtatute o 
liz, cap. 1. (i) hat in ar 0 en, ets: 
ing it to ne 


Ha man kills an alien enemy within chis kingdom, 1 yet 


1 is felony, unleſs it be in the heat of. war, and, in the 
ee exerciſe be, eg $4,561 9 No! * 


(x) Exod Exod, uni. „% jy th ors tag Bay a ee 


See alſo Co. of. © fe $3. one 4 
in caſe of treaſon, (: the ſen- n | 
tence is, that the ſhall be i "or ln 8 Gee it is 
hanged, but not he be dead, declared felony to Kone outlawed 
Ge.) if the king remit all, but the TOR 
r whether it be n 
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i ”Fhe chird/inquiry 3s, who ma be dd « perſon 


D in umpr 
thout diſcretion, 2 herefore 
facie he cannot commit murder or manſlaughter, 
e thereof, upon not guilty pleaded: he | 
= © eee 
ut i 2 at age, in 
„ Ker, and may bei ; 
* ä de e e ale fp 
cir it can appear, retion, 
SE of felony.” 3. H. 7. 1. 3. 12. 4. ( 8 
wan de von compor mentis, and kills a man, he is 


12 255 nt 1 and ſhall be ac quitted, and is not 8 


ven to 7 V tho anticntly it was ſo uſed. 
Fp. C. 16. bros thi. © 
„ IG bo it is of a © #har kills man 


ii the time of his lunacy; but if it be in thoſe intervals, 
| hate hath ee then he is g felon, /2d dc 


Ben ch l foreing of a man, as if A. by force 
e r act p; and che weapon in his hand, and 
ſtabs C. whereof he dies, this is murder in 4. 
Wien nn Dale. cap. 93- P. 24a. (m). Plowd, 
1 8. k 

But if it be only a moral force, as by threstning, do- 
1 or impriſonment, &c. this excuſeth not. | 
covert is in law under the coercion of he tr. 


Ae 
— b Re if ſhe commits larciny or burglary 


arbor mare huſband, the huſband is in law guilty, 
13 the wife is not guilty. Kramp. 26. 4. Coron, 
ut 

But 1 


tap. 104. p. 267. () 
ene f 
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: nn e 
ö 'LTHO [0 vie ice ey Patt aces pony he te i 
title of principal and acceſſaries, yet becauſe it e- d e 
ates to the inquiry, who ſhall be faid a murderer or man- difourſe _ 
lager, and is common in ſome reſpecte to both crimes, I If t. 
mall take up the conſideration thereof here. 1 
- He that counſels, commands, or directs the killing Com. ch. 
of eh prion. FE A IR > 


E 23. ifoning, he that counſels another, to give b Hart 
Fes if e i cn 7 a Aceliay 
18 c ore. 

e e ee ee ee . . 

n of wo | 
tent to poiſon, - paged neo wy renee is taken by the 
G BE yet he is principal, and this was Des cafe (d), 
* il Jar | V 


committed, F cho de be in 
jullice ally guilty with him that commits it, yet in 
law he is 1 before the fact, and not principal. 
If A. commands g. B. to beat C. and and he beats him fo that 
de dies thereof, it is murder in B. and A. if preſent, is 
allo guilty of the offenſe, if abſent, is acceſſary to 
murder. Daf. cap. . (c). 3 Com. 475. J. Co. 
ere | LEE 
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If A. counſels B. to poiſon his wife, B. accordingly oh- 


tains poiſon from H. and gives it his wife in a roaſted 


apple, the wife gives it to à child of B. not knowing it 
Was poiſon, who eats it and dies, this js murder in B. tho 
he intended nothing to the child. "Plowg. Com. 474. Saun- 


der's caſe: and ſo it is, if an a 


pothecary ſends a n to 


"the wife, and the huſband mingles poiſon with it, and 
upon ſome diſlike of the phyſic Þ P 

who toJuſtify it to be wholeſome voluntarily eats part of 
it, and is poiſoned and dies, this is murder in B. tho the 


was never intended to be hurt, buryplymygrity 


ea othecary i is ſent for, 


ek it; -9 Cp, Rep. 81. Agnes Gore's caſe. 


But in this caſe, he who was abſent, and coutiſclled | 
the poiſoning of the wife, is not acceſſary to the murder, 
becauſe as to him the command ſhall not be coͤnſtrued 
further, than as to the perſon intended . him. Plewd. 


Vene 474+ Saunder's caſe. (d 


If A. counſels or 9 B. * beat C. an A ſmgll 
wand or rod, which could not, in all humag . reaſon, 


cauſe death, if B. beats C. oo 


club, or wound | 


him with a fword, whereof he dies, it N that A. is 
not acceſſary, becauſe there was no command of death, 
nor of any thing, that could probably cauſe death, and 
B. hath are from the command in ſub ſtance, and not 


in circumſtance. - 


If A. commands or REL B. to kill C. and befare 
the fact done A. repents, and comes to B. and expreſ] 
-  Uiſcharges him from the fact, and countermands i * if i 
ter this countermand B. doth it, it is murder in B. but A. 
is not acteſlary, but if A. repents of i it, but before anx 
diſcharge or countermand given to B. B. kills C. yet A. 
remains acceſſary poryichanding his private repentance, 


for in as much as his I 


ſions the fact, he muſt at 


raping or command occa- 
peril ſee, that he counter- 


mand B. and ſo remedy, as much as, in him lies the 


till he procured a pardon; and maſ. 
ter Ploxwden, the reporter, ſays, it 
was his opinion, that whoever coun- 
5 r an exil thing ſhould 


"A 1a) But tho the judger were of 
opinion in this caie, that he was not 
acceſſary, yet they thought ĩt pro- 

pereſt, that he ſhould be delivered 
Father by a pardon, than otherwiſe, 
and accordingly” they kept him in 


es Priſon from one ſeſſion till n 


8 


% T "Wh 


N 5 


udgedt acceſſary to all, which 
that evil action, but 


not from any other diſtin& thing. 
* 


= 


| miſchief, 
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_ HISTORIA PLACITORUM CORONA: | 


miſchief,” that his former command occaſioned. Co. P. 0. 


P. 51. Plowd: Com. 476. a. Saunders caſe. 3 
In manſlaughter there can be no acceſſaries before the 
fact, for it is preſumed to be ſudden, for if it were wich 


advice, command, qr deliberation, it is murder and nat 


manſlaughter, and the like of ſe defendendo. 


And therefore in an indictment of manſlaughter only, if | 


others be indicted as acceſſarjes before the taR, the in- 
dictment is void againſt them. 5 | 


And if I. be indicted of murder, and B. as acceſſary 


of manſlaughter, B. ſhall be diſcharged, 4 Co. Rep. 43. 
5. Goff verſus Bibithe and Hoell David, * © 
And anciently, he that ſtruck the ſtroke, whereof the 
party died, was only the principal, and thoſe, that were 
Preſent, aiding, and aſſiſting, were but in the nature of 
- cceſſaries, and ſhould not be put upon their trial, till 
he that gave the ſtroke were attaint by outlawry or judg- 
ment. 40 V 25. 40 E. 2. 42. | 


before by procurement, &c. and A. is found guilty only 


* 1 "Up 
But at this day, and Jong ſince, the law hath been taken 


_ otherwiſe, and namely, that all that are preſent, aiding, 
and aſſiſting, are” 
the ſtroke, whereof the party died. 4 H. 7. 18, 4. 4 
vnnes juſticiariot utriuſque banci, for tho one gave the ſtroke, 
| yet in interpretation of law it is the ſtroke of every per- 
fon, that was prefent, aiding, and aſſiſting, and tho they 


are called principals in the ſecond degree, yet they are 
Principals, and the law wüs altered herein, in tempore H. 
4. Plowd. Com. 100. a. and therefore, if there be an indict. 


ment of murder or manſlaughter againſt A. that A. felo- 
nicè, &c. percuſſit B. whereof he died, and that C. and D. 
were preſent, abetting, aiding, and aſſiſting to A. ad fe- 
loniam & murdrum Sc. modo & formd predifts fatient, 
and H. appears not, but B. and C. appear, they ſhall be 
arraigned, and receive their judgment if convict, tho A. 
neither appears, nor be outlawed. Plowd. Com. y and 

„ e ods: onthe dt EP 


I A be indicted as having given the mortal ſtrok . 


B. and C. as preſent, aiding,” and aſſiſting, and upon the 
evidence it appears, that B. gave the ſtroke, and A. and 
C. were only aiding and aſſiſting, it maintains the indict- 


vally principals with him that gaye 


4 
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t. and judgment e , 
Des only 2 variance, for in law it is the 
ſtroke of all that were 
Plowd, Com. 96. 4. 9 Co. 3.4 3 
Yet Cm ghs 00 Rp 67 L Ms 
„„ that ate in this Kind parties to the 
1 | 

"A. have malice againſt B. and Lies in wait to kill 
bim, and C. e of 4 preſent, but not pri- 
yy to the intent of his maſter, his maſter fighting 
with B. takes part with his maſter, and the ſervant or 


| 4 kill B. this is murder in A. becauſe he had malice 


forethought, but only homicide in C. Plowd. Com. 100. 5. 
Selifoury's c ie, where it was alſo reſolved, that where . 
Tun eu rape ſt D. the maſter of B. but by miſtake 
aſſaults 29 the ſervant, or having malice 
D. the maſter, and B. his ſervant comes in aid of his maſter, 
2 kills kim, ir is murder in 4 as much as if be had 
_ killed the maſter, for the malice thall be carried over to 
| NE 19 BOY of B. murder. 

Upon an 5 of murder, tho the party upon 
lie trial be acquit of murder, , and convitt of manilaugh. 
ter, he ſhall receive judgment, as if the indictment 


Ae manſlaughter, for the offenſe in ſubſtance is the 


6 „ i vs reaſon it is in caſe of malice im- 
- plied, if A. B. and C. be in a tumult together, and D. the 
conſtable comes to appeaſe the Lv and A. knowing him 

*60 be the ee Lith him, ME © bot novring 

Dim to be the conſtable, 4 and finding A. and D. 
ſtruggling, allt and abet 4 in killing the conſtable, this 
is murder in A. but manſlaughter in B. and C. | 

To make an abetter to a murder or homicide princi al 
in the felony, there are regularly two things requiſite, 

1. He muſt be preſent. . 2. He muſt be aiding and abet - 
Ting ad feloniam & murdrum Hue homicidium. | 

he were procuring, or abetting, and abſent, he is 

_. accefſary in caſe of murder, and not mers as hath 


_ hewp, is bone plot ning, 40 fare. | 


* 


HISTORIA PLACITORUM CORONA: | 


| If he be preſent, and not  aidi or abetting to the fe- 
tony he is neither principal nor ac 
ah 8. be fighting „and C. 4 man of full age 


comes by chance, 4 — and aſſiſts nei- 


ther, he is not guilty of murder or homicide, as prin- 


1 As to the firſts if divers perſons 


cipal in the ſecond degree, but it is a miſ — »hick 
. eto, A apprehend the 
1 8 E. 2. Coron. ©. 3 F; 3. iidem 29. 14 H. 3. 
3275 5 * P. C. 45. alan, cap. 108, 5. 
284. (e) | 

Therefore e 1. Who ſhall be 


faid to be preſent. 2, Who ſhall be ſaid abctring, _ 
or alliſting to the felony. 


affray, Cc. and are of the ſame party, 
ſame houſe, but are in ſeveral ad of oh 


and one be Hilled in one of the rooms, thoſe 
1 , and that came for that purpoſe, tho in 

of the ſame houſe, ſhall be ſaid to be preſent. Date 
eg 3: P. 241. (f) 

e lord Bat and divers others came to ſteal deer in 
the park of one Pelbam, Rayden one of the compan 
the keeper in the park, the lord Dacre and the reſt of the 
company being in other parts of the 
that it was murder in them all, 
 Crompt. 25. 4. Dalt. ubi ſupra, 34 H. 8. B. Coron. 
1 2. 
PT 
lane's end or field- gate to watch if any came to diſturb 
them, Co. P. C. p. 64. 11 H. 4. 13. 5. yet they are ſaid to 
4 en preſent; aiding, and aſſiſting to the 


ff Wie denies 
ho ſh be nid a aidi and aſſiſti 
If A. F 


tent to be aſſiſting to him, if there ſhould be occaſion, 


th act he nothing, yet he Fb 
28 3 E. 3. — . | NY 


61. p. 37 —— . 47 
WE CEL; en * n e 


ad 


4 HISTORIA PLACFTORUM cORON x. 
divers come with one aſſent to do miſchief, (male 
faire) as to kill, rob or beat, and one doth it, they are 


all 1 the felony, Sc. 3 E. 3. Coron. 314. 

I A. and: divers others in his company intending to 
0h e hes with felony, and as 3 
rying him to gaol, ſome of the company rob the perſon 

Attached, this is robbery in all, but if the reſt of the 

e eee any ſuch intent, it ſeems they are 
* „Ir iron, A 

If A. comes in company with B. to beat C. and B. beats 

C. chat he dies, A. is principal, but then, according to 

thoſe elder times, the indictment muſt not be only, that 
be was preſent, aiding, and aſſiſting, for that, as the law 

was then taken, makes him only acceſſary, but the in- 
dictment muſt ſhew the ſpecial matter, that they, came to 
that intent, 9 E. 2. Cyron. 433. but now that courſe is 
altered, and the indictment only runs, that 4. was pre- 
ſent, aiding, and aſſiſting, and that is ſufficient to make 
him principal. | 267 50 eon 
So if A. being preſent commands Þ, to kill C. and he 
doth it, koch are principals, 13H. . 10. 6. ( 

If many be preſent, and one only giyes the ſtroke, 

-whereof: the party dies, they are all principals, if they 
came for that purpoſe; 21 E. 4. 71, “ 

The caſe of Drayton. Baſſet reported by Mr. Crompton, 
Fol. 28. was this: A. with thirty others and more entered 

with force upon the manor- houſe of Drayton Baſſet, and 

ejected B. his children, and ſervants out of the fame ; TE. | 
terwards twenty others on the behalf of B. three days af- 
tor, in the night,” came with weapons with intent to - 


rr 
1 9 


— 


o 


enter, and one of the twenty, about ten of the clock. in 
the night, caſt fire into a thatcht houſe adjoining to the 
A | houſe, whereupon” one that was in the houſe ſhot off a 
gun, and killed one af the party of B. and then the reſt of 
the party of B. fled, and A. and his company continued 
the. foreible poſſeſſion of the houſe for many days after, 
whereupon A. and twenty-ſeven. more were indicted of 


— ——— — —— —— 
" - o 


- BJ This was ſomthing more but what our author | Js 
than a —— for one held more directiy ptoved by the at in 


him, while the other Killed him; 4 H. 7, 18. 4. ” 
2. | El murder, 


IS TOKIA PDOACITORUM CORONA 
murder, and arraigned in the king's bench, and themat- 
ter aforeſaid given in evidence againſt him, and Michi 22 


23 Els, he was found guilty of manſlaughter, & di- 


vert autret de Fioters; pact an in l-meaſon al temps, 
e tre  arrdigns come principals, coment 
tae ne of en al ſetter del'gunne ut al tuer, nurceo que fueront 
illoyalment aſſemblies, _ in forcible n 8 
oue A. que ſuit convitt. * 31 falt „tn 
And conſonant to thisis Mr. Dilton; N 241. (Ain theſe 
words: * Note alſo, that if divers perſons come in one 
company to do any unlawful thing, as to kill, rob or 
beat à man, or to commit a riot, or to do any other 
treſpaſs, and one of them in doing thereof kills a man, 
this ſhall be adjudged murder in them all that are pre- 
( ſent of that party abetting him, and conſenting to the 
"68; act, or ready to aid him, altho they did but luok on. 
A man ſeizeth the goods of a Frachman in time of 
= war, and carries them to his houſe, a 
to be deputy- ——— men came 
with force to the houſe, here the goods were, and at the 
gate of the houſe made an aſſault upon them that were in 
the houſe,” a woman iſſued/ out of the houſe without any 
weapon, and is killed by one of the ſervants, who came 
to take the goods, throwing a ſtone at another, that 
was in the gate, and the perſon, that came to ſeize the 
goods, ſaid, (before his coming) he would make him a 


"cokes that kept the goods, and would make him to know 


the baſeſt in his hõuſe. By five judges, two ſerjeants, 
the queen's attorney: and ſolicitor, it was held, that if it 
pears; that the woman came in defenſe of the maſter 
of the h6uſe, then it was murder in the vice - admiral 
and all his eompanions: but by other five judges contra- 
, for no malice was againſt the woman, and murder 
a all dot be extended further, than it was intended, and 
the former held, that if A. and B. fight by appointment 
before hand, and a ſtranger comes between them to 
them, and he is tilled'by A. it is murder in him, and ſome 
fag in vt t the others noluerunt ad hoc concordare. 


2 ;\$\ 
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Take 
_ 
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s certainly murder K ic be that kills the man that comes 
it had been manſlaugh 


TY 
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ut-now the former point is 
ir had bern under, in. caſe the 


| — — 25 © partiaan 


the owner of the houſe, or not, quod vide ſu- 
a and in the laſt caſe put, in Herberts caſe before, it 


. 


240. (40 an 
a — — 


of Dolliſox's report, 5. . 
rakes, it is Wender — 


the other, or both did it, and neither 2 nor con- 

wir dock, becauſe they know not who did it. N 
But to return — . 

By the eaſes of Drayton Baſſet and Herbert it 0 


char if many come to commit a riotous unlawful act, if 
in the purſuit of that action one of them . commits mur- 
Ne they are alk guiley, that nne of that 


{k) New Edit. cab. 145. 5. 47. "aid; he that firuck is of fe- 
{1) The other doth not appear lony but ſaid nothing as to him, 
to have: been before the court, but "who did not ſtrike. 
. upon putting the caſe, the court 


F* 
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party, that commited the diſorder ; wherein nevertheleſs 

Heh muſt be obſerved. | 

e 

its C 
| 1 or upon thoſe that eame to r 
| part thay,” or or by due courſe of law to diſperſe them. 

And therefore 1 have always taken —— - 
if A. and B. er eie eee r 
premeditation or malice, and A. takes C. for his ſecond, 
and B. takes D. f . . in this caſe C. 
is princi as t, aiding, adetting, but D. i 
* «Br rn nn Frag. 1 that 
was k and yet I know, that ſome: held, that D. 
is principal as well as C. becauſe it is a compact, und re- 
ly much upon che book of 22 E. 3. Coon. 262. before. 
mentioned, but, as I think, the law was ſtrained too far 
in that caſe, and ſo it is much more in making D. a 
cipal in the death of F. that was his friend, tho it 


1 
confeſs, a great miſdemeanor, E 


der in D. 

And the books in all che inſtances of this nee fax, 
that it is murder or hter in that party, that 
abetted him (®), and c to the act, but D. never 


2 25 A. 0 il B but abetted B. indeed to have” kill. 
"8; fe muſt be a Kling in drſuit of tar unlewfal bc 
that they were all N in the caſe of the lord 
Dacre before. they all came with an mrent to 

ſteal the deer, and „ . the law preſumes they 
came all with intent to op all chat d hinder them 
in that deſign, and con ee ere 

t 


K je is denen of all, becauſe purſu- 
1A that bar Ae this LF. ann wh 


Seer others chene wjjerhier db ecm + rior, 25 5 f 
deer, or pull down incloſures, and in their march upon 


e meets with D. or ſome other, with whom 
W quarrel, or that by reaſon of ſome colla- 
a gr ven by D. to A. A. kills him without 

of the reſt of his company, this doth 


not make all | the parry of 4 tho preſent, to be therefore 


ug. 00) viz,.who committed the homicide. Y 
aiding 


— 
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Aiding and abetting, and conſequently principals in wi 
| murder or manſlaughter, which was accidental, And: 
Within the compaſs of their original intention. | 
ut if, when they had come to. ſteal the deer, or chro ; 
don the inclofure, any had o oppoſe” them in it, either, b 
words or actual reſiſtance, and A. had killeck him, it 
been murder in all the reſt of the cbmpany, that came 
vith the intent to do that unlawful act, tho there were no 
intention to kill any perſon in the firſt enterprize, 
f ſe the law prefumes eee 
deſign agginſt all oppoſition, 
And this is the 2 the 85 3 K. 
where/ many came to commit a difleiſin, 3 e 
led, and all that were of the company e a 
principals, and the fact . and they were condemn- 
n they did nothing e malt volunt) of 
malice, but were of the company; REES 6 — * 
circumſtances of that caſe. were, it was only manſl 1 
as in the caſe of Drayton Ba * vpon i ſud- 
den, and upor. 5 of title. 2 wi 
ain, al many come n an . 
bes. . of the —— i of the adverſs 
in purſuance of that deſign, all are principals; yet 
E many be together upon a lawful account, and one of 
wu company kills another of an adverſe party without 
any particular abetment of the reſt to this fact of homi- 
eicler they are not all guilty that are of the company, but 
only thoſe, THAGHATE: e or actually _— 
£0.00, its; 
There is a common nuiſance committed i in the h 
way by 4 B. C. D. in the vill of M. and E. F. G. H. 
F. ec. and twenty more of the inhabitants of M. come 
do remove the nuiſance, A. B. C. and D. o eg F. ſtrikes 
A. ſuddenly, and kills him, F. is guilty, 
but the reſt of the party of F. are not 3 guilty, 
5 ven Fe that they e the company, 
ut only ſuch of the company, as 
abet F. eee ; e e | 
But if in truth it were no nuiſance, but an act thac ras %s 
Ce ly done by A. and then A. had been killed by F. 
reſt ed th © party and Foulpany of F. had been 


> 


ö 
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uilty, that came with-deſign to remove bat which they | 
ugh, a nuiſance, 
and unlawſul aſſembly. 


8 Wa 


+164 hack« dil 0 We en bach de 


eflion thereof: for ee (in xhich caſe he res 

it with force — of 8. H.. cap. 

any ron comes to rob him, or kills him, and he 
1 Ein 


$2.6, 5 Co. Rep As 
But if 4 comes 8 with force, and in order pg 
unto ſhoots at his houſe, and B. the poſſeſſor, having 
other, company-in his houſe, and kills A, this 1s 


manſlaughter-in B. and ſo it is ruled g Elia. in Harcourt's 


caſe, Crompt. 29. 4. Dall. 9 855 P. 105. (n). bid. cap. 
93 Pe 280, (10) 


And in this caſe, if N. ſhoots out of his houſe, and kill Bos 
nk Lthink it plain, that it is not felony in the reſt of 


houſhold, nay, tho he had hired extraordinary com- 
to belp to guard his houſe upon ſuch an occaſion, 
law it ſeems, he may do, notwithſtanding the opi- 
nion of * e fol 70. a. to the contrary, vide 21 H. 
In 91. 6. Seamen's caſe, 11 Ce. Rep. 
we —— . — yet this is not man · laughter 
1 OR e deen 
lawful and zuſtifiable. 
And therefore, in that _ 200 echera.of the 
ny, that are in the houſe, ſhall. be ſaid guilty, but — 
ſuch as actually abet him to do the fact; and theſe in- 
deed will be principals by reaſon of actual abetting, but 
not barely upon the account of being in the 
of the ſame company, becauſe the aſſembly to defend the 
houſe by lawful means was lawful. 

But in the caſe of a riotous aſſembly to rob, or ſteal 
deer, or do any unlawful act of violence, there the of- 
fenſe of one is the offenſe of all the company ; as in the 
caſe of the lord Dacre, and of the houſe of Drayton B, 
- ſet, where there was firſt a riotous and unlawful entry, 
and keeping poſſeſſion by thoſe that ſhot. 


- (mm) New Edit. cap. 127. p. 437+ | an ks: 


Vor. I. G g hell 0-57 4. If 


c him; it is not felony, nor doth he forfeit his | 
_ as in 1 II Ca. Rep. 


e, and 


*«s 
but m te hem weng Rat ; 


; 1 * 1 25 
1 atme 64 * | 
14 1 2 
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the fields, and the 
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unleſs it could 
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y, and boots 
E ee to avoid the 
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10. fe 06, 1 
(Ru 9 the firſt came in, be bond che like « 
93555 by the Danes aud Saxans againſt the French and 
ſormani, who were many times ſecretly killed by the na- 
tives, and therefore he di in effect continue this law ( 5, | 


(Oe the! laws; of Buxpard the jon of the numeral kiten L 


; TEE 8 8 Gees 13. 5 


de nd. wiki hs 

jy Fog 
ws ig 0 = $92 7g. EE 18 
Log. — day 
09 7 : 
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only he applied it to the French and Normans, viz. that 
if a perſon were lain by am unknown hand, if he were a 
Frenchman or a Norman, the hundred was amerced, where 
he was found; 3 Inſufficient, then the 
county, which was ſometunes 36 l, ſometimes 247, 
Fey 25 3 was inſtituted 2 the preſervation of Frag 
ench Normens, yet intermarriages be 
8 Won e "Tame cuſtom 
was HEAD, as to all MEE were killed by un- 


5 you +" Wa 8 was. called ur- 


r kl, 
Tk a PEArs at ; eb the + 

ver. 5 AY LS e 55 

murdrum,. 22 gare fit 15 Which 
Tcope-of che ſtatute, of Mar/bridge, cep. 26, rl £1 
25 de catero. non  adjudicetur pro mortuo Per fs Coe wind | 

But as well the preſentment of Engleſhery, as, the amer- 
ciament for ſecret homicide by perſons. 5 was 
taken away. by the ſtatute of 14 KE. 3. cap, . Jet there 
remained à certain amerciament upon. che townſhip,” Where 
a perſon Was Hain, and the offender eicaped, viz, I a per- 
ſon were lain. in che day-time, in..a_town walled, ,or not 
- walled, the town is to he amerced. if the vill be * Abe 

Berne the e 

the county W 
e eee vill, "the hun- 
421 ſhall be amerced, and on their igbiltey th > county 
ſhall be charged with the amerciament. 

If a man Filled either in day or nig bt, Aga the of. 
N be taken and committed to the Lonſtable or, A 
the *” it he cſcepe, the townſhip where the party 
L 10 1 whe the offender was Fer ſhall bet Fd tb). h). 
. perſon be 7250 1 5 or night in a walled 


| tor 5 15 8 offender be not taken, the don or city | 


: 1 If ay pri peri e pen he a murder or mnn- 
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. ert hams ge NN * 


15 


9 K 
2 

} 

3 


„ 
1 


„ : : * . CZ % N 6 : _ F l 
- ” "% WN = 
= _ 9 
Is : + 
„ 8 
9 2 49 * 


wel 
uten, what ir i eee | 


1 * . Fn 


URDER — Ee 88 

. or nature of the offenie, but only in the degree; Com ib 
the former being the killing of a man'of — 9 5 982 3 
the latter upon à ſudden provocation and ff See Foſtery 
And therefore it is, that upon an indictment cf Made * _ 
the party offending may be acquirted of mutder, and Yet tot, 
found guilty of 'manſlaughrer, as daily experience wit. 3 Hawk. 
neſſeth a), and they may not 22 him generally not 121. 


7 if of manſla 
927 2 of man r f iS | on all hands, that 


a % n ck deere on rn 
guilty of manſlaughter; this 25 RY ruled ( 
P. 34 EKZ. B. R. the caſe of Wroth and Wh ES 
Fac. B. R. n. 20. Pellet and Barenden,”P. 7 fac, B. R. . 
11. (d); but it hath been held, chat altho upon an in- 
dictment of murder, if the party appear to be guilty of 

manſlaughter, the ju Jaif oughr toe 65 quit him generally, 
but find him guilty of manſlaughter; yet in an apical Of 
murder, tho the Jury may, if they pleaſe, find. him 
| guikyor: manſlaughter, if the fact be ſuch, yet they may 
d generally, that he is Me becauſe 1 1 Wo 


See Dallſn 14. by 296. 
77 Or rather te) for granted. 2577 a dates I do not find 
printed reporta. 


% Gro, Blix. 26. See alſo Cro. W | 
2 r 


O. 


I _ 
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FT moms ego ntgr Rn | 
1 much. 

With 88 H. 38 EEx . R. Fuge — "a 
bite be), H. 38 3 R. B. 763. (Y, n 
K. Z. 278. Blauabs caſe (g. but it was: held P. a 
2 Baſſage's caſe (B, r- they may not in ſuch e 
ral verdict of vot guilty, but muſt find him guilty 


' caſeofan appeal, as in caſe of an indictment, and fo it 
ſeems the law is. 
| The difference between the oſſenſes of murder and man- 
laughter 4. to = in wr 2 
1. In the 0 c offenſe, f 
as hath been fai — — ne with 1 og pa 
thought, either wy Yor p cloned; bur bare homicide 
1 * 3 ö 14 
z. And therefore in . 2h 


| & were cou 
= oy (and not as 
. under, che ac 
e E22 OR ery 
- a ent o en uires 
ords, ſe J e ſan 2 tatd by runes tet 
rauf; b a ent limple homic only fe | 
5 
e I dp fag © 
4. 8 72 8 8 allowed, a3 well in 
HEE b gh ng 2 7 6 
fame, of 23 H. 8. caß „ ca. 3. 1 6. | 
10. A ten ana 2 
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Now having before, cap. declared thoſe things 
that are common to the hee of murder and man- 
"laughter, it remains, that I conſider thoſe things t 44 
are 8 and peculiar to murder, which is what 
be ſaid a ki r or what in law js 
ſaid ſuch a malice, as makes fenſe of killing a per- 
fon thereby to be murder. 


Such a malice therefore, that makes the killing of a | 


man to be murder, is of two kinds, 1. Malice in fact, or 
2. Malice in law, or ex præſimptioue legis. 

Malice in fact is a deliberate intention of doing ſome 

ral harm to the perſon of another. 

ice in law, or preſumed malice, is of ſeveral kinds, 

wiz, 1. In reſpett of the manner of the homicide when 

without provocation. 2. In reſpect of the perſon killed, 

viz. a miniſter of juſtice in execution of his ollce. 3- In 


"he of the perſon killing. 
ouching the n viz. ma- 


ice in fact. 


Malice in fact is a deliberate be of Mar ing any 6 


8 to another, whereunto by law he is not au- 
his 2 
The evidences of ſuch a malice muſt ariſe from external 


circumſtances diſcovering that inward intention, as lying 
in wait, menacings antecedent, former grudges, delibe- 


rate compaſſings, and the like, vieh are various accord- 
a be circumſtances. | 
- t muſt be a compaſſing or deſigning to do ſome bo 


dily harm, 


there have been a long ſuit in law between A. and 
B. either touching intereſt or wrong done, as if A. ſues 


B. or crete 5 fc him, tis lone is nora ue ; 
evidence of malice prepenſe, tho poſſibly meet and 
| ee roar Og e other, if it happens 


pdden provocation; but this may by circ ces 
be dagen into a malice prepenſe, as if A. without 
provocation ſtrikes B. upon the account of that 


lies i in wait to kill him, or comes with a reſolution to 
ike or kill him; for in ſuch a caſe the difference in the 


law-ſuit, (which alonc makes not malice) is coupled and 
Joined 


28 „ 4 


new 
tree in law, whereof B. dies, or 2 converſo, or if he 


* 
 £ : 
/ 
x .” 


4 party was more than the law 


 falling-out 4 
circumſtances i it appears, that the reconciliation was 


"A, and they meet, and upon 


| l as much as he can, but is threatn 


COT TER) ie an Sone 


joined with circumſtan that prove the purpoſe of. 
* a in a legal Auer 


ob of wrong done. 


IH there be an old quarrel betwixt 4. and N. 1 they 


are reconciled | Again and then upon a new and Waden 
Kills B. this is not miirder, but if 1 0 
t 


pretended or counterfeit, and that the hurt done was 


upon the ſcore of the old malice, then it is murder. 


If there be malice by A. againſt B. and by B. againſt 
TM account of that malige 
A. ſtrikes B. and B. thereupon kills 4. (otherwiſe than in 


His own neceſſary defenſe) it is murder in J. but if they 


meet accidentally, and 4. afſqults B. firſt, and B, merely 


in his own defence, without any other malicious de 
Kit m 


Is A. this is not murder in B. for it was not upon 
account of the former malice, but upon a new and ſud-- 
den emergency 85 ſafe· guard of "his life; but if 4. 
and 2 had met deliberately to fight, and Fi ſtrikes B. 

zurſues B. fo cloſely, that B. in, ſafe-guard of * 
55 ife kills A. this is ze in B, becauſe their 


ing was a compact, and an act of deliberation, and 


fore all that follows ereupon, is preſumed to be wy 


in purſuance thereof; and thus is Mr. Dalton, F ' 
P. A1. (i) to be underſt Ti ih 


But yet quere, 7 2 5 B. had really and truly de- ; 
lined the bake” ran away as far as he ala” fag. it 
"half a mile, ) offer'd to eld, and yet A. refu | 


| cline it had attemp ted death, and B. after rn this 


"kills A. in his own Aekenſe, whether i it excuſeth him from 


murder; but if the running away were only a 19 7 65 to 


"fave his own life, but W really « de ſigned 1 bo 


W out 4. 
to Kill him, it Were myrdexr. 


£ hs A commands B, to kill G. and before the act done re- 


pents, and countermands B. and are! 35 HE to do it, 
Jet B. doth i it, A. is not guilty. Co 

A. challenges C. fo meer in the fie + to Cid c declines 

1205 A. to be poſted 

"tor a Lk Sc. if he meet not, and Ne * 


1. 


— — 


1 ra "TY. 
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and B. his ſecond, and C. and D. his ſecond, ir and 


fight,” and C. kills A. chis is murder in C. and P. his fe. 


tho'C: uitwillingly/ ac chall 


cond, and fo ruled in P. 2 F 
But it ems not t be m in B. 


inſt 4, cho ſome Rave thought it to be murder allo in 


9/4 c B. che the eser, 


but lets f. know, An he will not be beaten, but Wii 


| "defend himſelf; if B. going about his occhons wears his 
word, is affaulted by A. and killed,” this is murder in A. 
but if B. had killed 4. vpon that affault, it had been /e de- 
Ae . otherwiſe eſcapeʒ or bare — 
he could eſcape,” and did nor. 
os 1 had only made this as « diſguiſe to bebe 
hinge frota the danger of the law, and purpoſely went 
do the place, where probably he might meet A.” and 
there they fight, and he kills A. then it had been mutder 
| in B. but herein cireumſtances of the fakt muſt guide the 


"A, and B. fall faddenly out, and they preſently agree- 


to 10 f l the geil, and run and ferch their weapons, and 
| 900 the field and fight, and A. kills B. this is not mur- 
but homicide, for it is but a continuance of the ſudden 


falling our, and the blood was never cooled; but if there 


were deliberation, as that they meet the next day, nay, 
tho it were the ſame day, if there were/ſuch a competent 
diſtance of time, that in common preſuinption” they had 
time of deliberation,” then it is murder. Co. P. C. p. 51. 
Jae. B. R. Perrer's caſe: M. 8 Fat.” B. R. Morgan s caſe. 
A, the ſon of B. and C. the ſon of D. fall out in the 
field and fight, A. is beateh, and rhms home to his fa - 
ther all bloody, B. preſentliy takes a ſtaff, runs into the 
field, being three quarters of mile « t, and ſtrikes C. 


that he dies, this. 8 not pit yet re „ becauſe" done in 


| #70 heat and — 2 T. 9 Jac, BoB. 12 Co. Rep. p. 
7. 0 


Ae 100 en (1) Gre, Jar. 196, Replys cafe | 


| -auſe tho he had. 
malice againſt g. and D. his" ts, yet” he had none 
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e bis Seeg, malle implied into See 
theſe Kinds: 1. When R 
committed without proyocation. 2, When done upon 277. 283 
an officer or migiſter oF juſtice. 3. When done 12 2 per 262. $53. 
ſon, that intends a or burglary, Sr. Lhe 
I. Therefore uke d the former of theſe. 
When one voluntarily Kills another vithout ; 
vocation, it is murder, for the law preſumes: it to be ma- and near. 
licious, and that he is bags uma generss ; it remains der. | 
therefore to be inquired, what is ſuch a provocation, 1 
will take off the preſumption of malice in hum that kills iv. chap. - _ 
14. p. 
He that wilfully gi gives pj iſon to another, that hath pro- 28. 
voked him or now e of wu ae, the reaſon SY 
V it is an ack of deliberation odious in law, and 
prune TA comes to B. pen a debt of him, or c 
to ſerve him with a Sudpens ad ae or ad. t 
„ B. thereupon kills . this is murder, be- 
uſe. it is.no on. 
e the thap of Brain, and Uher! 
mouth, and him, Brains kills him, it is 


FOR 515 MAOW u 


1; for ir Was no 8 provocation as would abate 

the eee Killing. M. 42 & 
'& 8 C a 

Ps be the and B. there 

being Wed arm 7 kr A 92 5 bins kes 


the el A. and A. kills him, this is mur- 
Vs On n IN HEB. 
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_ © 1. Pac. cap. 8.. of ſtabbing in fo 


1. Whether bare Words, or words 1 4 nature, 
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Tr ere) = have made it er, nod 
it would be, if A. fiding on the road, B. had whipt 
the horſe of A. N and then A. had alight- 


el, and killed Bf it Rad been, man{lughter. 17 Car, 1. 


Laue caſe. 

In the caſe of the lord Morly, 18 Car. 2. (5) all 2 
zudges fnet, and it ws agroell by ll che 
one, that if A. gives ce wards to B. and thereu — 
B. immediately kills him, this is murder in B. and or 
ſuch words are not in law ſuch a provocation, as ib ex- 
tenuate the offenſe into 20 er, and the ſta 

a caſe Was 905 Joy 
-» K6tial,” becarife the Juries were apt upon any verbal p 
- V6ettion' to find che fact to be manflaighter; but f Ze Was 
ere held, that words of menace of bodily harm woylc 
Come within the reaſon of ſuch a provocati jon, a8 would | 
make the offenſe to be but manſlaughter. 

And many, Who Were of opinion, chat bare words of 
m hting, ith, or "coritumely; would not of the 
" Teves maker ſuen 4 provocation. as to leffen the 1775 
Are minſſaughter, Fer were of chis opinion, that if 

s Indecent lan to B. and B. thereupon ſtrikes 4 

ut not mortally, and then 4. ſtrikes B. again, aud then 
= Kills A. that 1 5 is put manſlaughter; for the Fong 
froke made a new provocation, and fo it was but 4 ſu 
den Mlling out; and tho B. gave the firſt ſtroke, and af- 
ter a blow received from A. * ves him a mortal ſtroke, 
thisis but manflaugh ter 1 1 to the proverb the ſe. 
ton blow makes the 7p 1 and t b was e opinion of 
myſelf and fome others. 

There was a ſpecial verdict Finn kt Mertz, vit, 4. 
gtting drinking in an alehouſe, B. a woman called him a 
foro Ve whore,” A. takes up a brobtmiſtaff, and at à diſ. 

ce throws it at her, which hittin her upon the head 

killed her, whether this were murder or man hter 

was the queſtion in P. 26. Car. 2. it Was propouti to 

all che judges at Serjeants-Tnn,"rwo queſtions were paſted, 
woul 


=moufnt to ſuch à provocation, as tld 
Fa Ted Wader F 42 * * * | 


ans. fe} dee Ra 137, 


hofneoovory 2 : P 2, Ads 
13 ; 


. A0 
uld 
have cauſed; dentip n ſtabbing with a ſwords or piſtoll- 


unanimous 


viſe of juſtice,” as 4 bailiff, conſtable, or 
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iti it would not in caſe there had been a 
n an inſtrument, as neceſſarily wo 


ſtriking with 


ing, yet whether this ſtrikin „that was foii robable to 
calle _— will hor" alter the caſe ; tlie ju were not 


a reſolution on either ſide was great, 
7 5 wardy deute Ter 

! L zi $3 god Gig) 8 att; [ 
* proee e dere A bids B. take 
out of the fleeve-of A. intendin to take an 
ſion to ſtrike or wound B. which B. 


- 
and then A. rike B; whereof be died; this was gy, 
moo . Becauſe! ic was no provocation, when ho did 


ie by the e 2. Becauſe it to be 
TCC 
TATION BET 


e chere de chiding between huſband and wife, and 


the huſband ſtrikes his wife with a peſtle; chat 
ſhe'dies preſently, it is murder, and the chiding will not 
be of 1 eker. it ny Papi. e . 
el. 120. a. (d) 

ſecond kind of malice implied i is, when 2 mi- 


in che enecution of e in uch. a cuſs 
— ng 1 1 1 Hon dd, 
If the ſheriff's ieee bot 


bath nat 2 lawful warrant, as if the name of the bailitf, 


tiff, or defendant be interlined or —— 
by the bailiff himſelf, or any other; if ſurli 


— 5 killed, it is hut manſlaughter; 2 note murder. 


wit — ——— | 
ie 3 


ans 


Rc 2 A court of record to A Foſter. 


on f Sunday 


| e, the law is altered in this re · 


319, zu. 


f 
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Du — 


| af che chunt, che 
— 


ant 


-kills-a bal upon 
ſhewn,-it is. miiriler, TITER Pando mace 
makesthe;arreft withouc ſhowing his mace, ibidew Mas- 
Wo: ys (Dub. doatw A bene to 55! 07 non 
if baildfFywr us: & cext5ihad;a-warrant;1to arreſt Per 
upon ia CA, and u to arreſt; him, not 3 
werts:df--arreft; Few ſaicd, Stand off L you 
_ endigh,oarmr at your peil, the bailiff tuts hold . 2. 
Pet thruſts him through; it was ruled murder, tho! by 
uſed adi wards df erfeit; norſhewed: his warrant, for poſ- 
ſihl he had nat time. P. Can L R. (il 
Rel Cook upon 2 Gapias | 
ucreniium dame to Cook's houſe, and gave 2 
5 ook menaceth to ſhoot him tf, not, Fa 
1 but -breaks den the window! to 
mahkaſthe urreſt, Cootithoots: him; and kills him it We 
muled, Is. That it a not murder, becauſe he cannot break 
- the houſe (4), otherwiſe it had been, if it had bean uon 
an labene ſucius naſſuſionam (I). 2 Rut it was manſlaugh- 
ter; heenhſeihe knew Him ite be a bailiff. But g. Had he 
not huν].¹ um toibe ſa bailiff, or one that came upon | 
bulineſs;-it/bad ben no felbng, becguſe done in 
of his houſe. ':P. 1 ur. . an. +, 3901; 1% 50 Hiſieu 
4 8 — ſporiff enter the houſe 1 We oor 


aj 7 
. 8 7 
Rituting him bailiff; but as . 
writ- ar proceſa àgainſti the party, 
wete ia n difference betweert pu · 
blic ara ꝓriuate bailiff, for in either 
r 3 
ton 383 A nat id. 
- FFI $44 * 45 $176 Ro BS 52848 124 $73 bowls al , 2" . 1% : 
TIE A * ed ; 9 / 


— 


oy 


- 
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' be withour'a Non omittar, and therefore 
illing of him i et u murder; M 17 r 
B. R tt and ahbe (n) | ann an 11:97 
"if he d dk hve once Kidde upon 
priſoner, began de may break 
— — — Fj ond 
00), and if the warrant be directed to five — 
three may make © mmm yo erty ee. 
ſupra.” 2017793 Wu B9W390T 7 UD O jon: & 
pen b rant axgeifſt a felon, or one.that hack dan- 
geroully whtnded another, or for ſu "the peace, "6t | 
betiavivar;” the 1 — the door 


the offender dan a 
ſheriff or his bailiff ur 
, or other proceſs dpmad aps 
1 Nr r R geg 


The conſtable of che vill of A. comes into the vill of 
B. to ſuppreſs. ſome difbruler, and inthe rumult the con- 
ſtable is Killed in the vik uf B. chis is only manfſlaughiter; 
becauſe he fad 66 aotiority in B. 2. Conſtable. © >) 
But it. ern, chat IF tite confiable of the will H A. ha 
: partivultr 7 from «juſtice of peave direfted c 
ie of th —— o 


him by Sl of 
(pres it inthe vil "uo 
in the vill of B. for ſome 
juriſdiction and conuſance of the juſtice of 
. hs 35 46-Uve — 
and in execution of his warrant is killed in N. this is 
murder; for tho, in ſuch caſe, it ſceme dhe oonftable-was 
not bound to execute the warrant 4 ryf his juriſdiction, 
neither could he do it fingly viriwte cis, as conſtable o6 
A. yet he may do it a bailiff or miniſter by virtue of ue 
warrant, and the er Him is murder, as well as if 
he had been conſtablt of the hundred wherein A. und B. 
n for a Juſtice" of peace may 
for a matter within his juriſdiction eee to a 


SR as ln: but "then fach perſon mol 
{6 RE Cy nee Se 
1 Ma . a — W N | — by — 


af LI 4 0 Cited is" Whit's cat, Palmer 5h. . 4. 7 57 
* * TY 2 


D 
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| J. But if ir be a private bailiff; either the party maſt” 

| know that he is ſo, as in Pew's cafe before, or there maſt 

a be ſome” fuch' notification thereof, hereby the party” 
may know it, as by ſaying, I erref you, Which is of icſeif 
ſulicient notice, and it is ar the peril of the party, if he 
kills him after thefe words, or words to that effect” 
pronounced, for it is murder, if de\ſafo+it falls out, 
that he were a bailiff, and had a warrant. 9 Ce. Rep. abi | 


| ſupra. en | 
4 4 A conſtable g to appeaſe'a ſudden affray in 
/ the day time in the village, whereof he is conſtable, it 
ſeems every man ex officio is bound to take notice that he 9 


is the conſtable; becauſe he is to be choſen and ſworn in 
the leet, Where all reſiants are to attend, 4 C Rep: 40. 3. 
Tong's caſe (3) ; but it is not ſo in the night-time, unleſs 
there be ſome notification, that be is the conſtable. 
5. But whether it be in the day or night, it is ſufficient 
notice, if he declares himſelf to be the conſtable; or con- 
mands the peace in the king's name, and the like for any -. -. 
that come in his affiſtance, or for a watchman, Sc. and 
therefore, if any of them are killed after ſich a nocifica- / e 
. tion, it is murder in them that kill im. 9 Ce. Rep. 68, 
b. Mackally's caſe. | 3 Hh . N. e | 
And theſe differences may be collected out of the books, 
400. Rep. 40. Tes caſe. Et en ceſt caſe fuit tenus 
*« per totam (uriam, que {i ſur affray fait le conſtable & 
autres en ſon aſſiſtance veignont à ſuppreſſer le affray 
« & a preſerver le peace, & en ſeſant lour office le con- 
« ſtable ou aſcun de ſes aſſiſtants ſoit tue, ceo eſt murder 
4 en ley, coment que le murderer ne ſcavoit le party, 
« que fuir tue, & coment que le affray fuir ſodein, pur 
«ceo que le conſtable & ſes aſſiſtants ve igne per au ho- 
ritie del ley pur le garder del. peace & a preventer le 
« danger, que poit enſuer per le infreinder de ceo, && 
„ pur ceo le ley adjudgera ceo murder, & que le mur- 
derer avoit malice prepenſe, pur ceo, que il oppoſe luy 
meſme enconter le juſtice del realme, & iſſint de le vi- 


- 
= 


J The reaſon. here given by our aQing 25 conftatle is a ſufficient no- | 
author is not mentioned in this caſe, tification, altho the party do not 
but it is there held, that a perſon's otherwiſe know him td he 


8 


Foſter. 


the perſons within, that he was the con 
with the juſtice's warrant, and demanded A. with the 


HISTORIA PLACIFORUM CORONE, 


. r ſeſant ſon office. 


222 Rep. 69, Mactalh s caſe, where it was objected, 
that t e ſerjeant at mace. did not ſhe his mace, whereby 
8 know him to be an officer; yet it was 


roled, that the killing of him was murder, 1. Becauſe it 


was found, that he was  ſerviens ad clavan, ' juratus & g- 
ni, and a bailiff jut & conus need not ſhew his warr ys 
ho-demanded, nor another bailiff without demand; 


7 5 the books ſpeak of a bailiff jurus & conus, it - not 


neceſſary that he be known to the party arreſted, but it 
is ſufficient.if, he be commonly known. 2. Si notice fuit 
requiſite il done-ſufficient notice, quant il dit jeo % 
6, — le noſme le roy; Ac. Et le party a fon peril oo. 
„ luy obeyer, & ſil nad loyall garrans, il poit aver 855 
« action de faux 2 icint que in ceſt caſe 
« ſans queſtion le ſerjant ne beſoigne a monſtre ſon mace, 
car fils ſerra chaſe a monſtre lour mace, ceo, ſerra 


warning al party deſtre arreſt a fuer... 


H. 24 & 25. Car, 2. A great number of perſons afſem- 
bled-i * 2 houſe called S Aingburſt in Kent, iſſued out and 
committed a great riot and battery upon the poſſeſſors of 


a 3 2 adjacent. One of their names, viz. A. was known, 


the reſt were not known; a warrant was obtain d from 
—— of peace 10 apprehend the ſaid 4. and divers 
er perſons unknown, which were all together in Sing- 
burſt-bouſt. + The conſtable, with about ſixteen or twenty 
called to his aſſiſtance, came with the warrant to the 
houſe, and demanded entrance, and e ſome of 
ble, and came 


reſt of the offenders, that were then in the houſe, and 
one of the perſons within came and read the warrant, 


but denied admiſſion to the conſtable, or to deliver 4 or 
any of the malefaQtars, but going in commanded the reſt 


of the company to ſtand to their ſtaves: the conſtable and 
his aſſiſtants fearing miſchief went away, and being 
abbur five rod from the door, B. C. D. E. F. Sc. about 
fourteen in number, iſſued out and purſued the conſtable 


and his aſliſtants; 'the conſtable commanded the peace, 


yet they fell on and killed one of the aſſiſtants of the 
n and wounded rd: * then retired 1 1 | 


& * 1. 9 ; 3 


nnd before the man ſlain, the conſtable commanded the 
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houſe to the reſt of their company, which were in th» 
houſe, "whereof the ſaid A. one G. that read the 
Warrant, were two, for which the faid A. B. C. D. E. F. 

G. and divers others were indicted of murder, and tried 


at the king's bench bar, wherein theſe "points were uns 
nimoufl 


agreed. 
1. T 0 de ide were; chat B. gave the 
ſtroke, and the reſt were preſent, aiding, and afſting, 
tho in truth C. — Broke; or that it did not appear 
upon the evidence, which of them gave the ſtroke, but 
only that it was given by one of the rioters, yer that evi- 
dence was ſufficient to maintain the indictment, for in” 


law it was the ſtroke of all that party, . to the 
reſolution in Mackally's caſe, 9 Ge. Rep. 67. 5. | 
2. That in this caſe all, that were and affifting 


to the rioters, were guilty of the dea of the party ſlain, . 
pra re Ke did not all N aftually ſtrike him, or any of the 
con 

3. That Nele Linn the boaſt; ir they bed er 
2 this riot, were in law preſent, aiding, and aſſiſt- 
ing, and principals as well as thoſe that iffued out and 
actually committed the aſſault, for it was but within five - 
rod of the houſe, and in view thereof, and all done as - 
it were in the ſame inſtant; vide lord Dacre's caſe before. 

4. That here was ſufficient notice, that it was the 
conſtable before the man was killed, 1. Becauſe he was 
conſtable of the ſame vill. 2. Becauſe he notified his 
buſineſs at the door before the aſſault, viz. that he came 
with the juſtice's warrant. 3. Becauſe after his retreat, 


Kue and notwithſtanding it, the rioters fell on, and 

illed the party. | 
5. It was reſolved, that the killing of the aſſiſtant of 

the conſtable was murder, as well as the killing nts of 

conſtable himſelf. 

| TI A this” n i ne? fi. 
- conſtable, tho not ſpecially called thereunto, are under 

the ſame protection as they that are called to his aſſiitance 


name. 
7. That altho che conſtable retired with his com company 
** yet 2 


: 
- 
| : 
: - 


- node; whiter ought vot to be 
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aſſiſtant of the conſtable in that retreat was murder. 


1. Becauſe it was one continued act in the purſuam e of 
his office, his 'r-tiring was as neceſſary, when he cuuld 


not attain the effect of his / warrant, and was in effect a 
continuation of the execution of his office, and under the 
ſame protection of the law, as his coming was. 2. Princi- 


pally, becauſr the conſtable in the beginning of tbe 
aſſault, and before the man was ſtricken, commanded 
the peace, and is all one with Zunge's caſe. | 

8. It ſeems, that tho the conſtable had not commanded . 8 


the peace, yet when he and his company came about 
What the law allow'd them, and, when they could not 
effect it fairly, were going their way, that the rioters pur- 


ſuing them, and killing one, was murdet in them all. 
becauſe. it was done without provocation, for they were 

bly retiring; but this point was not ſtood upon, 
a there was enough upon the former point to con- 


vict the offenders, and in the conc luſion the jury found 


nine of them guilty, and acquitted thoſe within, not be- 
cauſe they were abſent, bur becauſe there was no clear 


evidence, that they conſented to the aſſault, as the jury . 


thought, and thereupon judgment was given again | the. 7 
nine to be hanged: and note, that the award was for the 


marſſial to do execution, becauſe they were remanded to 


the cuſtody of the marſhal, and he is the. immediate 
officer of the court, and precedents i in caſes of judgment 
given in the King's bench have commonly run, Et didum 
eſt mareſcallo, ee: guad faciat executionem per iculo incum- 
bente. (T) 

At Newgate. in ' Low: vacation, 26 Gan 2. the caſe was 


thus: five perſons committed a robbery about Hounſiorv- 


heath in Middleſex, viz. Jactſon and four others, the party 
robbed raiſed hue and cry, the country purſued them, 


at Hamas Jackſon one of the five turned upon his 


2 
r) And thus it mY in N ſent back to Hereford/bir? to receive 
the 4/thoes, T* 9 Geo. I. B. R. who fentence there, the court was of opi- 
were convicted of a — Eee mur - nion, that they had the ſame juriſ- 
der in Pembratſbire, at Hereford aſ- diction over facts committed in Waks, 


ſizes, being the next Egli county; as if committed in the next adja- 


the ind ctment was removed by Cer- cent county in England, and ſo they - 

tiorari into the king s bench, in order were ſentenced at the king's bench, 

to argue ſome exceptions, which were and were executed by the marſhal' at 
over- ruled; = ſome queſtion Kennington galls near Southwark. / 


purſuers, 
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purſuers, the reſt being in the ſame field,” and havi 
often reſiſted the purſuers, and refuſing to yield, kil 
one of the purſuers: by five judges then preſent it was 
ruled, 1. That this was murder, beca — country, 
upon hue and cry levied, are authorized by law to purſue 
and apprehend the malefators; and in this cafe here was 
a felony done, and a felony done by thoſe perſons,” that 
were thus purſued. 2. That altho there was no warrant 
of a juſtice of peace to raiſe hue and cry, and tho there 
was no conſtable in the purſuit, yet the hue and cry was 
a good warrant in law for them to apprehend the of- 
_ fenders, and the killing of any of the purſuants by Jact- 
| Jon» was murder, 3. In as much as all of the robbery 
were of a company, and made a common reſiſtance, and 
ſo one animated the other, all thoſe of the company of 


the robbers, that were in the ſame field, tho at a diſtance - 


from Jactſon, were all principals, viz. preſent, aiding, 
and abetting. 4. That when one of the maletactors was 
apprehended a little before the party was hurt, that per- 
ſon being in cuſtody when the ſtroke was given-was not 
guilty, unleſs it could be proved, that after he was 
apprehended he had animated Jactſon to kill the party: 
they had all judgment of death for the robbery, and four 
of them for the murder. 


A preſs-maſter ſeiſed B. for a ſoldier, and; ch c | 


aſſiſtance of C. laid hold on him. D. finding fault with the 
rudeneſs of C. there grew a quarrel between them, and 
D. killed C. By the advice of all the judges, except 
very few, it was ruled, that this was but manſlaughter, 
17 Car. 2. (0 7 5 0 OR ITE 


Foſter. 
314. 


Il. The third kind of malice implied is in relation to the 


_ perſon killing. | | 
If A. comes to rob B. in his houſe, or upon the hi- 
way, or otherwiſe, without any precedent intention of kill- 
ing him, yet if in the attempr, either without or upon the 
Nance of B. A. kills B. this is murder. Co. P. C. p. 52. 
So if men come to ſteal deer in a park or foreſt, or to 
rob a warren of conies, and the parker, ' foreſter; or 
warrener reſiſts and is killed, this is murder; the lord 
Dacres caſe. 7 ien ald en 
N N an LS TI 1 


( Hugget's caſe, 25 April 1666. at Newgate, Lal. 59, 137. 


H hz If 


466. 


" him 
lic to C. yet it is murdet, and the law transfers the 
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Arie 


vated with malice preſumed or implied, but m 


| HISTORIA PLACITORUM CORONA. 
reaſon of dureſs and hard uſage by 
the gaoler, it is in the gaoler. Co. P. C. p. 52 
So if a ſheriff have a precept to hang a man for felony, 


and he bebeads him, it ig murder. Ca. P. C. Bim. 


To theſe may be added the caſes abovementioned, viz, 
if A. by malice; forethought ftrikes at B. and miſſing 
ikes C. whereof he dies, tho he never bore any 


malice. co the party lain; the like of poiſoning, {ed de 
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from clergy, by the fatute of 1 Jac. 8. 
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 » Ah /FAnllaughter, or fimple bocaicide, is the voluntary 
IVI killing of another without malice expreſs or im- 


lied, and differs. not in ſubſtance of the fact from murder, 
only differs in theſe enſuing circumſtances, , 
. In the degree of the offenſe, murder bein a- 
| — 2 — ter 
ede therefore in manſlaughter there can be no acceſ- 
ies 'befoie 2. In the form of the indictment, the for- 
mer; being always felonice ex malitid precogitatd interfecit 
mardravit, the latter only felonice inter fecit. 5 In the 
point of clergy, murder being by the ſtatute of 23 H. 8. 
p. 1. exempt from the benefit of clergy, but not man- 
laughter. 4. In the form of the pardon of murder, for 
tho at common law a pardon of all felonies had pardoned 


1 


murder; yet by the ſtatute of 13 K 2. cap. 1. the pardon. 


of murder muſt either be by the expreſs word of murder, 
or elſe it muſt be a pardon of fabi interfectio, with 


a ſpecial 


a > 


— 


\ 
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a ſpecial von obftante of the ſtatutes of 14 K.. H. 1 Jac. 
Lear caſe, (a) 
But the pardon of Sata may be general by the 
words of felonia or felonica interfeFio, and hence it is, that 
if 4 man indicted of murder obtains a pardon. of f felony, 
or felonica interfe2io only, and be afterwards, arraigned | 
upon an indictment of murder, he mu © peg guoad 72 
dun & inter fettionem ex malitid Pen wy ut ty, and 
as to the felony and interfection mult plead his pardon; 
and then if the jury being charged to inquire of the pl 
of not guilty, Co: elony and inter- 
fection without malice foret vght, his — — is to 5 
allow d; and thus upon ation it was done 
the ear 1668, at Norwich, Sir 7 5 Patte's 2 dy 
ms vant to the ſtatute of 1 3 K. 2. which ſaith, © ans 
before a pardon of felonies ſhall be allowed as to mur- 
| |  « der, it ſhall be inquired by good in veſt, if he weite 
e flaln by await or es BY 8 up And I remember 
very well in the caſe of Rutady, T. 1653. who was ſes 5 
of murder in Dur bam, the 1 leaded a 
 Felomica interfe3io, and a general non obſeante of Al kes —— 
and the attorney general demurred: it was ruled, 1. That 
the pardon was inſufficient with only a general : 75 obſtante, 
unleſs murder had been contain d in the body of the par- 
don by expreſs words. 2. But tho the — was diſ ſal- 
low'd as to murder, yet the priſoner was remitted. into 
Dur bam to be tried, whether guilty of me 55 being 
Jo found was Segen but had it been found o 
aughter, he ſhould have been diſcharged; and ee 
plea of the pardon to the indictment of murder was dif- 
allow'd, yet it had ſtood 4 good, if the conviction yere. 
een char by. the ſtatute of 1 Fac. cap. 8. An 
*rſon that ſhall ſtab or thruſt any perſon, that ha 
— oy A n drawn, or hath not firſt ſtricken the 
all ſo ſtab or thruſt, if the party die 
125 ae 15 months, the offender is ouſted > 
© provided i it ſhall not extend to him, that kills . 
Audb, or misfortune, or in preſerving the Pome os. 
* chaſtizing is child or ſervant. 2 
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HISTORIA PLACITURUM CORONE: 
„This ad, tho but tenſſporary,. is continued till ſome 
dother act of parliament ſhall be made touching the con- 
tinuance or diſcontinuance thereof. 17 Car. I. cap. 4. | 
Tut aſc hack been in caſes of this nature to prefer two 
*intlituients againſt offenders in_this kind, viz, one of 
_ -murder rec upon chis ſtatute, and put the priſoner 
_ "to plead co both, and to charge the jury firſt with the in- 
dic ments of murder, and if they find it not to be murder. 
 _ *then'to'charge chem to inquire upon the other bill, be- 

, if convict upon eber, the offender is ouſted of 


">The indittment-to put the priſoner from his clergy 
*mbft be ſpecially formed purſuant to the Ratute, viz. that 
de did with a ſword, &c, ſtab the party dead, he having 
nnd wenpon drawn, nor having ſtruck firſt, otherwiſe it 
"will be bur a common manſlaughter, and the party will 
r n ih 
* The indictment. need not conclude contra formam ſtatuti, 
_ "no'tmnore than m burglary or robbery, for the ſtatute doth 
not make the offenſe to be felony, but ouſts the priſoner 
of his Clergy, where the crime is fo circumltantiated as 
the ſtatute expreſſeth; this was agreed in the caſe of Page 
and Harwood. H. 23 Car. f. B. R. (6) 
But yet it doch not vitiate the indictment, tho it do 
| Wade E fic interfteit contra formam ſtatuti, as w 
adjudged Tin. 9. Tac. B. R. Bradley and Banks (c); 
accordingly for the moſt part to this day the indictments 
upon this ſtatute do conclude contra formam ftatuti, ſo it is 
good with or without ſuch concluſion ; but it is beſt to 
Follow the common ufage, becauſe every man doth not 
- readily” obſer ve the reaſon of the omiſſion of that con- 
o FP 
In the caſe of Page and Harwood, H. 23 Car. 1. before 
cited, theſe points were reſolved in the king's bench, via. 
1. That no man is ouſted of his clergy by this ſtatute, 
bur he that actually ſtabs, and therefore thoſe, that are 
law in the indictment to be preſent, aiding. and abetting 
In uch a cafe, ſhall be admitted to the benefit of clergy ; 


0% Tn this caſe, as reported in ang doubted per Baron, 
Styles 86. it is not agreed to be ſo, on (c) C. Fac. 283 | 
"the contrary it was denied pen Rr = 


N * 11 5 0 
1 WEE 2 | and 
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and; therefore, tho the indictment of ſuch a manſlaughter 
be ſpecially formed upon the ſtatute, and concludes can- 


ee formats ftatnti, yer it is a good indiftment of man- 
ſlaughter againſt . that were preſent, aiding,” and 


upon the ſtatute, the may be con- 
victed of Inv 2 — cn yyamac? ws of man · 
ſlaughter upon the ſtatute,” and the indictment ſerves for 
a common manſlaughter, as well as a man upon an in- 
dictment of murder may be acquitted of murder, and 
convicted of 1 

2 Marti, 14 Car. 1. At News mes 
Mili was indicted ſpecially upon onthi ſtatute for the 


469 


abetting. and therefore upon ſuch a ſpecial indictment of 


1 Foſter. 


300. 


death of Francis Marbury (d), viz. Quad felonice Ac. mn 


malleum de ferro & ligno, anglice an hammer of wood and 
iron, mu ſud dextre « — pertews cops 


#pfrus 05 elonice vi ter £&& in furore ſuo project, 6. 


cum malleo prædicto ipſum Franciſcum in & ſuper anteriorem 
partem capitis Sc. percuffit & pupugit; anglice did ſtab and 
thruſt the ſaid Marbury. havin drawn, nor 
je 1 whereof he . died, & fe modo & for- 

2 interfecit c. contra formam * Sc — 
pri pleaded not guilty, and à ſpecial verdict was 

und, viz. that "_ St. David's day the priſoner being 
a Wellman had K in his hat, and that there was at 
the ſame time in waggery a Fack-a-lent in the ſtreet put 
up with a leek, and one Nicholas Redman; a porter, ſpake 
to the priſoner, and pointing to the 2 ſaid, Zook 
at your countryman, and the priſoner: being therewith-en- 
raged, threw an hammer at-Redman to the intent feloni- 
_ ouſly to hit him, but miſſing him, the hammer did hit 
Francis Marbury, whereof he died, & fic pred 84s David 


præſatum Franciſcum cum malleo predifis pupugit & per- 
«fit, anglice did fab and thruft, the ſaid Francis then not 


having any weapon drawn, * . having firſt ſtricken 

the ſaſd David; and it was judged by Branſton, 

and the recorder Gardiner, t 1 Witkams was guilty of 

manſlaughter at the common law, /ed non contra formam 
Latuli, ſo that it ſeems they thought not this te be a ſtabhin 
within the ſtature, being done with the. throwing a 


wn, 19 
2 4 4 1 * (4) N. Fones 43% 
| | | the 


e 
which was not at all intended by Milliams. be cht of 


* 


. 


15 ſtatute, and the priſoner Was 
Mupute; but it ſeems it muſt be intended of fuch a TY 


N bur declaring his bulines Ag 
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the hammer, or at leaſt they took this killing of 
the; ſtatute, tho it excuſed him not for manſlaughter ac 


| L common law. e) 


The words of the Ratute are feb ot thi] if the ſtabbing 
or thruſting were with a ſword, or with a pikeſtaff, it is 


vichin the ſtatute, ſo it ſeems, if ĩt be a ſhot with a piſtol, 
or a blow with à ſword or ſtaff,” yet ure Toultiee | 


Jones denied it. 

In M. 8 Jar. it was ruled, ehavit the party lain bad a 
cudgel in his hand, it is a weapon drawn within this 
itted to his clergy at 


2 ene not r Pig. ty 


99 8 3 year 267 < at Neagate beſo before cher who 
19% then ſat as chief-juſtice, a man Was Hoang 
ſtatute, and a ſpecial verdict found, Kok 4 bailiff having 


a warrant to atreſt a man, preſſed early into his chamber 


vith violence, but not mentioning his buſineſs, nor the 


man knowing him to be 2 bailiff, nor that he came to 
— * an arreſt, ſnatehed don 2 Tword, that hanged in 
his chamber, and ſtabbed the balliff, whereof he pre- 
ſently died: there was ſome. diverſity of opinion among 


_ the qudges, vhether this were within the ſtatute, but at 


che priſoner was admitted to his'clergy.z for tho 


this caſe was within the words uf the ſtatute, and not 


within the particular exceptions, jet it was held, that 
this caſe was never intended in the ſtature, for the priſoner 
did not know, but that the came in to fob or kill 
him, when he thus violently K e e gr with- 


\ 4 KAY bt 
ene ” * 


0 had. Meth the caſe . 
meant be not Buckner's.caſe, A. 1655. 


Grete jute Bn Marr 


137. concurs with 


fond camch or act, 26 is within is there 1 ed, wis not the caſe 


found guilty of mu drawn to keep the debtor in, till 
F they- could- fend for a ballif, and 
there was not a ſufficient provo- was killed by the debtor. 
cation to leſſen the offenfe to man- /. See El. 136. & 
laughter, | 5 

; CH A P. 


the ſtatute of ſtabbing ; but he is. of af but of a creditur, who. 
opinion that Williams ou — wy VASE a2 with «a ſword un 


— 


fü judgment, for that it was not reported in Styles 467 but that, as it 
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Touching involuntary homicide, and, firſt of chance-medley 
. 1 4 a. d : | 
ant or killing per infurtuniumn. 
Is > 


voluntary homicide is the death or Hüft of the poiſon 
Ne of 5.048. unt or beſides den of M Za Jail 


And in theſe caſes, to ſpeak once for all, the indi- 


ment itſelf muſt. find the ſpecial, matter, or in caſe; the 
indictment be of murder or manſlaughter, and upon the 
trial it appears to the jury it was involuntary, (as 
misfortune, or in his own defenſe) the jury 1 to fin 
the ſpecial matter, and ſo conclude, Ez fic per in ortunium, 
or ſe defendendo, and not generally, that it was per infortu- 
nium, or ſe defendendo, becauſe the court muſt judge upon 
the ſpecial matter, whether it be murder, homicide, or 
per infortunium, or 1 and the jury is only to 
find the fact, and leave the judgment thereupon to the 
court; and in ſuch caſe the priſoner muſt not plead the ſpe- 
cial matter, and fo juſtify, but mult Ws not guilty 
and 8. hp matter muſt be found by the 1 Ha 
P. C. Lib. I. cap. 7, Hel. 15. 4. Lib. III. cap. g. Fal. 165. 4, 
for upon the ſpecial. matter found, the court may give 
judgment againſt the concluſion of the verdict, as th; 
the fact is manſlaughter, tho the. concluſion of the verdi 


be per inſortuuium, or Ie defendends... 44 E. 3. Coron. 94... 
1. When it is purely involuntary and caſual, as the Ui 


This e homicide is of two kinds, v.. eicher 


of a man per infortunium, or 2, When it is partly in- 


voluntary, and partly voluntary, but occaſion d by. a 
neceſſity, that the law allows, which is commonly called 
homicide ex neceffitate, as killing a man in his own de- 
fenſe, or the like; de quibus poſtes. .. 


Mn 
4. 


Homicide 


/l 


' 3 Wilſon. 


407, 408. 


1 
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Homicide per infortunium is, where a man is doing a2 
lawful act, and without intention of bodily harm to any 


perſon, and by that act death of another enſues, as if a 


man be ſhooting at butts or pricks, and by caſualty his 


band ſhakes, and the arrow kills a by-ſtander. 21 ll. 7. 


28. 4. 6 E. 4.7.6, 


Or if a carpenter or maſon in building caſually lets fall 2 


piece of timber or \ſtotie, and kills another, 21 H. 7. 


e 5 
But if he voluntarily lets it fall, eb it kills ano- 


ther, if he gives not due warning to thoſe that are under, 


it. will be at leaſt manſlau 


it ghter ; quia debitam diligent; 
non adbibuit. e W 


So if a man be felling a tree in his own ground, and it 
falls and kills a perſon, it is chance medley. 6 E. 4. 7. 


. 1 


407, 408. 


But jn all theſe! caſes, if it doth only hurt a man by 
ſuch an aceident, it is nevertheleſs a treſpaſs, and the per- 
ſon hurt ſhall recover his damages, for tho the chance ex- 


ceuſe from felony, yet ĩt excuſeth not from treſpaſs. 6E. 4. 7. 


Foſter. 
259» g 


RNegulariy he that voluntarily and knowingly intends 
hurt to che perſon of a man, tho he intends not death, 
yet if death enſues, ir excuſeth nor from the guilt of 


murder, or manſlaughter” at leaſt; as if A. intends to 
beat B. but not to Kill him, yet if death enſues, this is 
not per infortunium,” but murder or manſlaughter, as the 


_ circumſtances of the caſe happen. 


And therefore I have known it ruled, that if two men 
are playing at cudgels together, 'or wreſtling by conſent, 


| if one with a blow or fall kills che other, ic is manſlaughter, 


a 7 3434 
CI GS 4 


and not per infortunium, tho Mr. Dalton, cap go. (a) ſeems 
to doubt it; and accordingly it was reſolved P. 2 Car. 2. 
by all the judges upon à Tpecial yerdiat” from Newgate, 
where two friends were playing at foils at a fencing ſchool, 


one caſually killed the other; reſolved to be manſlaughter. 
Sir Jobn Chicheſter, and his man- ſervant. whom he very 
well loved, were playing together; the man had a bedſtaff 
in his hand, and Sir Jobn had his Fapier in the ſcabbard. 


Sir Jahn, according to the uſual ' {port between them, 
bigs” his man guard his chruſt or paſs, which ke was 


(a) New" Edit. cap. 148. p. 4. 
| mak ing 


W 
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making at him with his rapier in the ſcabbard; the ſer-, 
vant with the bedſtaff brake the thruſt, but withal ſtruck 

off the chape of the ſcabbard, whereby the end of the $ 
rapier came out of the ſcabbard, but the thruſt was not ” 


ſo effectually broken, but the end of the rapier prickt 
the ſervant in the groin, whereof he died: Sir Jobn Chi- 


chaſter was for this indidted of murder, and tried at the 


king's bench bar, where all this evidence was 124 * 
and it was ruled, 1. That it was not murder, tho the 
act irſelf was not lawful, becauſe there was no malice or 
ill will between them. 2. That it was not barely chance- 
medley, or per infortunium, becauſe altho the act, which 
occaſioned the death, intended no harm, nor could. it hae 
done harm, if the chape had not been ſtricken off by the 
party killed, and tho the parties were in ſport, yet the act 
itſelf, the thruſting, at his ſervant, was unlawful, and 
conſequently the death, that appar reg ch was man- 
ſlaughter, and was accordingly found and adjudged, which 
I heard 23 Car. I. (4), 11 H. 7. 23. 4. Kev. 108, 136. ,. 

But if two play at barriers, or run a- tilt without the 
king's commandment, and one kills the other, it is man- 
ſlaughter; but if it be by the king's command, it is not 
felony, or at moſt per infortunium. 11 H. 7. 23. B. Caron. 
229. Dalton, cap. 96. Co. P. C. p. 56. (c . 

If 4. comes into the wood of B. and pulls his hedges, 
or cuts his wood, and B. beats him, whereof he dies, 
this is manſlaughter, becauſe, tho it was not lawful. 
for A. to cut the wood, it was not lawful for B. to beat 
him, but either to bring him to a juſtice of peace, or 
puniſh him otherwiſe. according to law. 

But if a ſchool-maſter corrects his ſcholar, or a maſter 

his ſervant, or a parent his child, and by ſtruggling, or 


(5) Aleyn 12. This ſeems. a very wemnemremadenſrob noareitted, 
bad caſe, and indeed the foundation and likely to give mortal wounds. 
of it fails, for the puſhing with a ſword (e) Brooke, after having taken no · 
in the ſcabbard by canſent ſeems nat tice of this as Finewx's opinion, ſays, / 
to be an unla act, for it is nota That other juſtices in the time of” 
dangerous weapon likely to occañon Henry VIII. denied this, and held it 
death, nor did it do ſo in this caſe felony to kill a man in juſting, or 
but by an unforeſeen accident, and ing after that manner, notwith- 
therein differs from the caſe of juſt- ing the king's command, for. 
ing, (or prize-fighting) wherein fuch fuch command js againſt law. — 
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otherwiſe,; the child, or ſcholar, or ſervant dies, this is 
only'per infortunium 'Crompt. Fuſt. 28. b. 


But this is to be underitood, when it happens only 


moderate correction; for if the correct ion be wi 
an unfit inſtrument (a, or too outrageous, then it is 
murder, as it happen'd in a caſe at Norwich aſſizes 1670. 
where the maſter. ſtruck a child, that was his a 
with a'great ſtaff; of which it diet; it was ruled murder; 
' Several-perſons come to enter the houſe of A. as tref- 


: Crompt. de Pace, fol. 29. 4 Harcourt's caſe. 


, But in the ti of Love? indi e dear of Pres. 
cer Freeman, the caſe was; That William Lever being in bed 


and aſleep in the night in his houſe, his vane hired 


paſſers, A. ſhoots and kills one, this is manſlaughter, 
otherwiſe it had been, if 3 had entered Wen & 


. Frunces Freemas to help her to do her work, and about 


twelve of the cloek in lb __ t the ſervant going to let 
t 


out Frames thought ſhe heard thieves — open the 
— 25 ſhe therefore ran up ſpeedily to her maſter, and 
informed him, that ſhe ht thieves were 3 

| the door; the maſter rifing ſuddenly, and taking 
a rapier ran down ſuddenly, 


f Frances in the buttery, and not knowing her, 
ä e Here they be that would nndo us : Lovet runs into 


the buttery in the dark, not knowing Frances, but think- 


ing her to be 2 thief, and * with his rapier before 
him hit Frances in the breaſt mortally, whereof ſhe in- 
ſtantly died: this was reſolved to be neither murder, nor 


manſlaughter, nor felony: vide the caſe cited by juſtice 


„ P. 15 Car. 1. B. K. and Croke, u. 1. (in Cook's 


a op (e) for killing a bailiff, that broke a window: to- 


execute a Capias, which was judged to be manſlaughter;) 
where the book fays it was not felony, quære whether it be 
not homicide by miſadventure, for the party killed was 
in truth no thief, tho miſtaken for one, 5 tho it * 


homicide FOR, yet It * to be 2 ee 


2 


60 A Wabern ass, 0 Gre. Car — W. 5 429. 
en Kel. 64, 133. " vr Sag e e 9 


h ances hid herſelf in in 
the buttery-leſt ſhe ſhould be diſcovered : Levet's wife 


4 "# > Fad 


1 r CY UT IT nd. Sa. it > 
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ſlaughter, becauſe the act was unlawful. 


7 if he had then "ny to kill the 


n — for then, tho 40. 
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If a man knowing that people are 
ſtreet throws a ſtone or ſhoots an arrom over the houſe 


or wall with intent to do hurt to people, and one is there- 
by ſlain, this is murder, and if it were without ſuch. in- 
tent, yet it is manſlaughter, and not barely per infortunium, 
becauſe the act itſelf was unlawful; but if 
. eee ee a tile knowingly, 
ng, and yet a perſon is killed, this is per infortunium, 
bas he gave not convenient warning, it eee 
quia non adbibuit debitam diligentiam. ( L409) 
If A in his on park ſhoot at 4 deer, and the arrow. 
glaneing againſt a tree hits and kills B. this is homicide 
o bee 
Alamo k. 
Hut if 4 wichout the licence of B. Hunes in the park. 
of B and his arrow glancing from a tree killeth a by- 
ſtander, to whom he intended no hurt, this is man- 


P 
and killeth another, eee ee va it is 
infortunium. 


or cats: 
tle of B. and the one hits and kills a by-ſtander, i it is man- 


laughter, becauſe the act was unlawful, but not murder, 


becauſe he did it not per d or with an intent o 
hurt the by-ſtande.. 
By the ſtatute of 33 H. 8. cap. 6. „No perſon Bot Foter. 
* I having lands, &c 
pounds per amum may keep or ſhoot in a gun u 
pain of forfeiture of ten —. Suppole the 
racks perſon not qualified ſhoots with a gun at a bitd, 
or at crows, and by miſchance it kills a by ſtander by 
the breaking of the gun, or ſome other accident, that in 
another caſe would have amounted only to chance · medley, 


en e eee e 


11 upon ſyppoſition, that be ſhould cry ont, frlt, jt is n 
es do 4 ot tand near an high- flaughter. 280257 A8 


3 


palling along the 


the man were Foſter. 
63. 
and gave 26: „ 


the yearly value of one — 259. 


476. 


| vicently ruſhes into the corn, the ſervant ſuppoſin 
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the ſlatute prohibits! him to keep or uſe a gun, yet the 


ſame was but maizm prabibitum, and that only under a 
and will not inhanſe the eſſect beyond its nature. 

A. having deer enting his corn field out of the 

precinct any foreſt or chace ſets himielf in the night- 


| A time to watch in a hedge, and ſets H. his ſervant to watch 
zn another corner of the field with a gun charged with 
Ddiullets, giving him order to ſhoot; 


he hears any 


buſtle in the corn by the deer; the maſter himſelf i impro- 
gu to 


diebe deer ſhoots, and thereby kills bis maſter in the 


nights; this is neither petit treaſon, murder, nor man- 
th but chance for the ſervant was miſ- 
| by his maſter's own direction, and was ignorant, 
. was any thing elſe but the derr. This was my 
opinion in a caſe happening at Peterborough ſeſſion; but 


it ſeemed to me, that if the maſter had not given ſuch 


363. 280. 


direct ĩon, that was the occaſion; of his miſtake, it would 
have been manſlaughter to have ſhot at a man, tho by 
miſtak ing it for the deer, becauſe he did not adbibere de. 
bitam dibetation to diſcover his mark, but ſhor directly * 


the perſon of a man, tho miſtaking it for a deer. 


A. drives his cart careleſly, and it runs over a child i in 
the fireet ; it A. have ſeen the child; and yet drives on up- 

on lum, it is murder; but if he ſaw not the child, yet it 
is —— but if the child had run croſs the way, 
and the cart run over the child before it was poſſible for 


the carter to make a ſtop, it is per infortunium, and ac- ' 


cordingly this: direction was given by us at Newgate 


ſeſſions in 167. and the carter convict of manſlaughter. 


If a man or boy riding in the ſtreet: whips his horſe to 
put him into ſpeed, and run over a child and kill him, 
this is homicide, and not per infortunium ; and if he rid fo 
in a preſs of people with intent to do hurt. and the horſe 
had killed another, it had been murder in the rider. 

But if a man or boy be Nw in the og and a by. 


that 


f 


yet, becauſe the co- 


2. Richard Pretiy's 
Tho the kill 


1 
cloche, 


2 = 


for tho it was not his crime, but hig\miſe 
"pecanſe the king hatks lo his ſubjeR, 


abſolutely of * 


* 


e 


grand i ueſt of murder; 
E AAdent by de coroner, 


be the more careful, he forfeine e 


betonen ens. — wn 
ughe- not to find him not guilty gene- 
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COME' to thoſe homicides that are av mee kene 
and this neceſſi — the homicide not ſimply vo- 
jo ee? | voluntary- and y invo- 
Juntary, and is of two kinds. | | 2 Wes 
1. Thar neceſſity, which is of a private nature. 
2 That neceſſity, which relates to the public juſtice 
e een whdet-oblianth a hun thb 
E erp ee a Foy 
quiries, 1. may be done the ſafeguard of a 
man's own life. 2. What may be done for the ſafeguard of 
the life of another. 3. What may be done for the ſafe- 
guard of a man's 4. What may be done for the 
| of a man's houſe of habitation. | 
I. As touching the firſt of theſe, via. homicide in de- 


fenſe of a man's own life, which is uſually ſtyled ſe de- 


endendo. 
5 It is generally to be obſerved, that in caſe of any in- 
dictment or charge of felony the priſoner cannot plead 


any thing by way of juſtification, as that he did it in his 


own defenſe, or per infortunium, but muſt plead not guilty; 

and upon his trial the ſpecial matter is to be found by the 

jury, and thereupon the court gives judgment. 
Homicide /? defendendo is of two kinds. 

1. Such, as tho it excuſeth from death, yet it excuſeth 
not the forfeiture of ONE - he parry to be abſo- 
lately diſcharged out of priſon, but bailed, and to pur- 
Satt his don of courſe. 5g oP 

2. Such as wholly acquits from all kinds of forfeiture. 


Firſt 
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Firſt, therefore, of common homicide f defendendo. 
"Homicide ſe de/ is the killing of another perſoti 
in the neceſſat of himſelf againſt him that af- 
faults him "SE FLY | » | 
In this caſe of homicide /? defendendo there are theſe 
circumſtarices obſervable. 1 
1. It is not neceſſary that the party killed be the firſt 
ae or aſſailant, or of his party, tho commonly it 
olds. | | 4 
There is malice between A. and B. the int a 
time and place to fight, and meet accordingly, A. gives 
the firſt onſet, B. retreats as far as he can with ſafety, and 
then kills J. who had otherwiſe killed him; this is mur- 
der, for they met by compact and deſign, and therefore 
neither ſhall have the advantage of what they themſelves 
each of them created. ; 
There is malice between A. and B. they meet caſually, 
A. aſſaults B. and drives him to the wall, B. in his own 
defenſe kills A. this is ſe defendendo, and ſhall not be 
heightened by the former malice into murder or homicide 
at large, Copſton's caſe cited Crompt. de Pace 29.5. and 
Dalt. cap. 98. (a), for it was not a killing the ac- 
count of the former malice, but upon a neceſſity "impoſed 
upon him by the aſſault of 4. ; ” 
\ aſſaults B. and B. preſently thereupon ſtrikes A. roger. 
without flight, whereof A. dies, this is m hter in 277. 
B. and not /e defendendo, 43 Aſiz. 31. but if J. ſtrikes 
445 but not mortally, and blows paſs between 
them, and at length B. retires to the and bein 
preſſed upon by A. gives him a mortal wound, ws 
A. dies, this is only homicide ſe defendendo, altho that B. 
had — divers other ſtrokes, that were not mortal be- 
fore he retired to the wall, or as far as he could. Stam, . 
P. C. Lib. I. cap. 7. fol. 15. a. Dalt. cap. 98. Comp. 28. a. 
But now ſuppoſe, that A. by malice makes a ſudden Fottr. 
aſſault upon B. who ſtrikes again, and purſuing hard 7 
— —.— A. retreates to the wall, and in ſaving his own. 
life kills B. ſome have held this to be murder, and not / 
defendendo, becauſe A. gave the firſt aſſault, Cromp. fol. 
22. b, grounding upon the book of 3 E. 3. Lin. Nortb.. 
Coron. 287. but Mr. Dalton, ubi ſupra, thinketh it to be 
N | (a) New Edit. cap. 130. p. 484 
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. ; , tha. A. made firſt 
= at nt: 


duch 


a real intent to fave his life, and then I his own 
_ defenſe killed B. that it is ſe defendendo, and with this 
r C. Lib. I. cg. 3. "fol. 16, 4. But if on 
2 nowing his advantage of ſtrength, or 
F 
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' 4 
1 
| 
þ 
' 
| 
| 
| 
j 
. 
| 


pi eee pang" 

to protect l under the ſhelter of the W 

cn defenſe, hut really intended the of B. 17 
| it is murder, or CO EET) 


caſe e. the reaſon, why 
a ee why jo of 
malice, or otherwilc to fave himſelf, and when the. j £2] | 


to have his pardon of courk AE 3; Gor Coron. a ah. 


act to be done 3 de. 

P this will make it 1 a k1 infortunium 

A, aſſaults R. who flies to the 9 or Kals, holding hie 

ſword, ka or pts ike in bis hand, A. runs violently, or 
ife of B. without any thruſt or ſtro be 

—— by B. and thereupon dies, this is death per 


. 2 — and ſome have ſaid, that in this caſe A. is 2 


The eaſe here referred to in 2 — — ſo that the rea- 


| Dalton is the caſe of an affray, our author for de- 
[ | (which is likewiſe the caſe put by — of the Jury i 
| | e „0 hich ; 


of opinions, but ddivers 8 the reaſon 
opinion rag us eſtion to the jury, . ih, the a 
— — Foke jury had found the fact ſpedally, but Ys but 
not drawn any gen 
n inly . 
aſked, £ m1 make 
on CT. IT: ſee the uſual conclu — hs, 
any thing in Crus. 234. %. that 
— 9 or an _— Tz See it Y 
Hern 
be both thoſe ende (which. Ae Sor 
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, thr the 
LE 1 44 ris far as 
is Ur e e reren hi 
n — 
=. and cowardice to an 2 

12 and affrays —— Fr 
the ſame law, er 
© hobt, becauſe the kitty und his laws are to be the uin 
im r 


8 v1 one of another. 

yt this hath ſome exceprions. N a in 
1 In teſpect of the per = * 
If a Fioler be affaulted by his „or if n 
riff or his miniſter be affaulred the execution of his 


e but if he 
Kills the #ailant, it is in dre hey om ſe defendando, tho 
he gives not back to the wall; 2 
Wätehman, for they are minifters of juſtice, and under 4 
dan ſpecial korb in the excoution of their ae 


than CT RAND 36. „rn | 


Bout ene u ne but flies, 
the officer” either for fear that he; or 3 
-yillteſeue the prifoner ſtrikes the 


is 


. 


e Yes, this is murder, for here was no «Fault — = 


mace by the priſoner, and tir euer be /& defended it * * 


the officer. 
| An here is the difference between vil ations and fe- 


bite. 

Hi mam be in of atteſt in Gebe ü 
treſpaßs, a in lager of 2 it's mur. 
der; but if a felon fies, and he cannot be otherwiſe 


2 due ee Bat wr x; 10 
12 — ne 
lng fares pething: 5 


171. 5 


n en kth th 

Tf a thief allaults a true man . Ga i 
Enn not bound to 
ve back, bur may kill the aſſailant, and it i is not fe- 
nfs Co. P. C. p. 56. 
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g. In reſpect of the manner of the aſſault. 

If A. aſſaults B. fo fiercely, that B. cannot ſaye his: Ute 
if de gives back, or if in the aſſault g. falls to the groupd, 
whereby he cannot fly, in ſuch; caſe if B. kills A. it is /e 
defendendo, Co P. C. p. I but now here will be. occa- 

Fon to reſyme+the former debate, where the e 
may be ſgid to kill the aſſailed ſe dgſendendo. 
If A. aſſaults B. and E. thereupon reaſſaults 4 and 
2 to avoid the aſſaplt of B. þ. who purſue 15 5 
| driven to the wall turns again 
Þ: i hems e may be ſe defendendo en hath 
or it a eee that A, fled from the af 5 
till he could fl no farther.. 
But if A. aults H. firſt, and upon as afaule.B. re- 
all another non ultra without danger of his life, nay, | 
tho A. falls upon the ground upon the aſſault of B. and 
then kills B. this ſhall 1 not be interpreted. to be ſe defen- 
dendo 5 but to be murder, ot ſimple homicide, accord. 
ing to the circumſtances of the caſe, for otherwiſe we 
ſhould have all caſes of murders. or manſlaughters by 
way of interpretation 28 into ſe defendenda. 
| The party aſſaulted indeed- ſhall, by the favourable 
interpretation of the law, have the advantage of this ne- 
ceſſity to be interpreted as a flight (d) to give him the ad, 
A when the: poogfley put upon him 
— 4 hy the aſſailant makes his flight. impoſſible; but. be that 
irſt aſſaulted hath done = firſt wrong, "and brought 
| * himſelf this neceſſity, 7 ll no have ady 
his own wrong to the favou in retation 
the law, that that REDD which he —— upon him- 
and. by way. of interpretation, be accounted a 
„ the guiſe of waer * maß 
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IF 4 Deren 


is flight, upon 
— — kills B. 3 
fe defendendo;, but when it is done altogether without any 
„6 E E rr TI as 7-9 
gains t advantage by his 
or fortune, to preclude the flight of A. and then A. 
dn,;thadeenjee6.be manibughatr,, and not fe defendends. 
"And rant de-cbrend, Shar: che gk bo ya 
advantage of e defendendo to the party killing, — 
be a feigned ————— — bocecky 
or opportunity to fall on afreſh, as cocks retire 
to gain adv but it mult be a flight the dan- 
ger, as far as party can, either by reaſon of ſome 
wi pm, Wee CRIT 


which was hard by, C. his brother, — 
came out with his ord den and ede ene who 
retreated ten or twelve yards, c. purſued him, 4. drew 
bis ſword and made a pals at C. and killed him; A being 
— —_— ͤ —— 55 

jury upon the trial to manſlaughter, not 
neu becauſe upon a ſudden falling out; not ſe deſen · 


2, artly becauſe 4. made the firſt breach of 
by Ren partly becauſe, unleſs be had fe as 


ar as might be, it . of 

a might be, Coun, by ma for — 
upon the evidence, that he might have retreated oy 
danger, and his ſtepping back was rather to have an op : 
portunity to draw his fword, and with more 22 
to come upon C. than to avoid him; and 8 


* it e 6 2671. . e ane 
| r > gecd 
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II. I come to che ſecond conſideration, name 


wk 


Fr 


1777 


I 
2 


becelary ſateguard of the life of B. from 
13 ä . 263 4:3 8 197 
f An be travelling, and A. comes to rob him, if C. 
into the company, he may kill B. in defenſe of A. 
Ferefore much more, if he come to kill him, and 
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a "RR A, by- der, ig t 

that he may Shan hazard of himfelf, to part them; 

the very relation of acquaintance, and mutual ſociety 
i A. B. and C,'ſeems-to excuſe the fact of A. in 

the crime of 
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Es intent be apparent, for in ſuch-ouſs eee 

| tempted, as well av of u felony commiteed, - 

thus far an officer, that at leaſt hi kling 


temꝑter in caſe of ding ts ok Main decent ö 
E in defending eren, 


1 makes an aftuile 8 —— 
dent to Farid her, dre itls him in the it 16 
eme, becaule be intended to comtnic » felony. Nl. 


pa. 


if it mighe 
III. & come to conſider, what the 8 


Mun ther takes the goods, or doth jury w the houſe o | 


peine of re | 
Gas ne there will be r Alordfcis, as brtt be 
828 Klonen act, and betwern 


E do the gwads bf B. taltes them 
from B. as a 
jun Oe LIT 
8 
"44 is 0 pe on of the * 1 
— hr peil An of enn neither juſtify the affault nor 
of B. for B. had the rig e az in he Hoſe 
bat f A be in pen of a BU aki 
enters without title upon kite, uy toe bes us Go bur 
72 ee lay hs dads v n him do put him out, and 
re 


eg 
W's 5 : 


and aſſaults 4. chen +4, nay Juſtify che beat 


of him, as of Nis own aſſault. 
But if 4. kills him in defenſe of his houſe, it is neither 


uſtifiable, nor within the ilege bf /e defendendo, for 
— as a treſpaſſer . ee e i . Baſt 


Ater: this was Harcourt's baft, Cropt. 
28 . un bei in potion ef. Bad u M u | 


ſeems, A. endeavoured to enter and ſhot an arrow at them 
e aud nnn ar- 
"tl tom 


er, B. ma 1 | 


* 


e eee had killed 


x 
ty 
, or 


No concerning fe 
rycen them and treſpaſſes, ſo there is a difference Haus 
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eee ee have entered, and killed one of 


—— e this was ruled manſlaughter, 5 Eliz. and it 
was-not /e defendendo, r "aner NANR 
die from them without. 10 7 
But if A. had entered into.the houſe, and Harcourt bad 
gently laid his hands upon him to turn him out, and then 
A. had · turned: upon; him, and -aflayhred him, and Har- 
court had killed hit, if had been ſedefendend, and fo it 


had been if A. had entered u 17 — 27 : 
"CONT 


him firſt, tho he intended not to 


had thereupon killed +. it had deen — fe "defen- 


dendos and not manſiaughter, tho the entry of A. was not 
n but 3 . | 
the poſſeſſion, Coron.. 305. Gromp. 25. 
og to me in 8 Harcourt, in bis own 
houſe, need not hy as. far as he can, as in caſes of 
fe deſendendo, for he hath the protection of his houſe to 
excuſe him from flying, for would be to give up 
the. poſſrſſion of his houſe to his adverſary. by hi fight. 
A. commits adultery with B. the wife of C. who comes 
up and takes them in the very act, n 
the adulterer upon the * this is manſl and 
neither murder, nor u the privilege of ſe * 
but if 4. had been taken by C. in the very attempt of a 
rape upon the wife, and ſhe crying out, her buſband had 


come and killed A, in the act o his raviſhment, it had 


been within the privilege of ſe deſendendo, becauſe it Was 
a. felony; the former caſe was adjudged manſlaughter by 
. 74): 

onies, as there is 2 8 be- 


fſehves in relation to the point of / defendendo. 

If a man comes to tak Ae 
bee a of him in defence of my goods, 

ſaid; but 1 bil him, it is manſlaughter. 

if a man comes to rob me, ae 7 goo wm 

FL ag and in my reſiſtance of his attempt 1 kill it 
een len. hin ſoups caſes not ſ01 

= | Maw, 212... gent] , becauſe they fl ther 


R . 4 506 2 greater 
GI EA: 5 9 71 


*r 


near the highway, Ec. in the ſame 
that intends to rob or murder in the dwelling-houſe, and 
both from forfeirure, ——_— ſertled the Dube 
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At common law, a A ba n 


him, and he had killed the e_rhicf n e aaule, it had 


been /e defend 5 he had forfeited his goods, as 

jo . 11 Co 2 $2. . tho other books 
—_— trary. 26 2 

But if 4. had — 7 lary vpon the hauſe of 


to the intent — or to kill him, or had attempted 
to. burn the houſe of B. if B. 5 of his ſervants, or 
any within his houſe had ſhot and killed 4. this had not 
been ſo much as felony, nor had he forfeited ought tor 
it, for _ houſe is his caſtle of defenſe, and theretore he 


y juſtify aſſembling perſons for the ſafe - guard of his 
sg 27 7 H. 7. 39. 4. eee Reps 1 


be 25 z. 23. 3 E. 3 


30. 
pt Hh hh AN deen ſaid, in caſe of 2 


reeſpaſling encry into the houſe claiming 2 title, and not 


to commit 2 | 
- Bux ae. Dy ſtatute of 24 H. 8. cap 5. If any 


*<, perſon attempts any robbery or murder - "Horny, 
4. In or near any common- highway, cartway, h 


, or footway, or in their man ſion-houſes, or do attempt | 


« ro break any manſion-houſe in the night - time, and 


5 ſhall happen to be ſlain by any perſon or perſons, c. 


** (tho a lodger or ſervant) they ſhall upon their «rial 
6, acqui uitted and diſcharged, in like manner as if he 


been acquitted of the death of ſuch 8 N. 15 C. 
1 Coopers caſe (e). 


This ſtature was. to. remove a doubt, and was declara- 
tive and enaRting, and-puts the of a robber in or 
jon with one 


lice between A. and B̃. and the | 
and after met ſuddenly in the: 

ſaid he would fight him, B. declined it, and fled to the 
wall, and called others to witneſs it, and A. purſued 


and truck him firſt, and FB. in his own. defenſe killed 
him, he was 1 from oy forfeiture ns Wan of 


2 S 2 


, 4 , b o 5 SY 
- x | 
ö 44 H. 


152 


* 


dit ot this . 
n it extends not to the calc of u bare treſ 


. or 


td ſuch aa entry or atternßt 15 is 


- HISTORIA PLACITORUM CORONA 
"25 Elite. Gn %. 6. Copfton's tale : 
8 — ET 


ſoftie ſuch 


felon ib not nec 
ony —— 


e 


. not 4 


ee, eee 


Ir peaks only 
N e e Dot t 
doofe in the. - unleſs it de ſuch a 
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Roman law of the du elxe tables, Fur mum feſto farts de 


nuexet, 
have made Many curious diſtincttons, 


tit. 2. ad 4 1. 
* *. . W. 


| Tom. I. Par. 4 Bonis al 
ee 


guat vide 


3&6. 
1674. 
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e killing 3.6 
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vod. xx. 2, a BY founil 
SES ore 
ere full 
2 — __ 
22 mln and b 


Hen, tow ys wor ger, aut inFer-diu = 
| e inpune order. 
ED the latter” of theſe laws- the civitians and 
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ir the ik, e pus Shen & 


e 2 be excellent] 
2 e 
tate; 


nations, in relation to crimes 


( 
. her panic, nam nant, 


che. ling « meer, chat doth not yield himſelf 
jlice upon pur | 
rian be indifted of felony and fics, or beiag ar- 
roceſs of law upon ſuch indictment 
ET — will nat render himſelf, whereu 
the officer or miniſter cannot take him without killi 
this is not felony, neither ſhall the killer N his 
or be driven e pardon +. tang, 
Na 127 l. 50 P 
ta be 1 3 E. 3. Coron. 288. 
FD gender he ma N out ſuch ſeverity, it is, at 
ter in him that kills him; therefore the 


Y it 


OY eee 


4g . 
f 1 
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N 
ju is 0 ini Stan. P. C. Lil. I. cap. 5. fol. 1 


3 if A. m—_—_— 


or reſiſts the peo thar come ta Rut ke rehend him, 1 aps. - 
nar 


he cannot be ag au ; ſuch killing is 
not felony, . * that did it forfeit any 
things. tha &; wons ed, nor the perſon that did 


any court of juſtice ; for in ſuch 
Rs is = expand 


e oft bringing 


kill him, thoſe 
be 8 7 


me, ac tenetur, f aliter periculum 12. inn 35. 
evadere non 4p, > ag tamen, „ Etheiftani, l. tt. LL. Canuti, J. 39. 
III. de corona, 4 


Palit. Brad. 
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of thefelo ny; bur yet the p thalt be amerced for the 
eſcape, and the perſon killed ſhall farfeit his goods upon 


the flight found. 3 E. 3. Cor. 328. 340. and by ſome it 


hath been held he fhall forfeit the iffues of his lands, till 


the year and day be paſt. 3 E. 3. Coron: 290. 
| 2 A. be fü ce by K er. but in 


truth he committed none, neither is indicted, yet upon 


the offer to arreſt him by B. he reſiſts or flies, where 

B. cannot take him without killing him, and ZB. kills 
him, if in truth there were no felony committed, or B. 
had not a probable cauſe to ſuſpect him, this killing is at 


leaſt manſlaughter, but if there were a felony committed, 
and B. hath cauſe to ſuſpe& A. but in truth A. is not 


ilty of the fact, tho upon this account B. may juſtify 
the pond of pager quere, if B. kills A. u the 
purſuit, whether this will excuſe him from manſlaughter.” 
But if a felony be committed, but not by A. but by 
ſome other, and B. hath a warrant from a juſtice of peace 
ro ee. A. or that a hue and cry comes to B. the 
conſtable of D. to rehend A. who endeavours to 


s 


_ eſcape, or ſtands in reſiſtance, ſo that he cannot be taken 


without killing him, it ſeems the killer is excuſed from 
felony, tho A. were not indicted ; vide pro boc 3 E 3. 


Coron. 289. and the reaſon is becauſe he is bound by law 


to execute his warrant, or purſue the party upon hue 
and cry and to apprehend him, and is indictable for a 
contempt if he doth not, and fo it differs from the for- 
mer caſe, for no man is bound to ſuſpect another, but it 


is the act of his own judgment, and ſo he is merely his 


own warrant, and he may not adventure ſo far as the 
death of a party, unleſs he be ſure he was the offender, 
tho he may impriſon him, for. thereupon he ſhall be 


brought to his trial; /ed de his vide Stamf. P. C. Lib. I. 
cap. 5. Crompt. fol. 3 ie; 


And it is to be olives; digewhither the party reſcues 
himſelf after he is taken, and flies or reſiſts, or whether 
he flies or refifts before his taking, and be killed in the 


- purſuit, it is all one, the killer forfeits nothing, but the 
perſon killed forfeits his goods, tho he were killed before 


- attaindery- 
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attainder, upon an inquiſition either by the coroner, or 
petit jury finding his flight. 3 E. 3. Coron. 298. 328. 
By che ſtatute of 21 E. 1. de malefaForibus in parris, if 
a parker, foreſter, or warrener, finds any treſpaſſers wan- 
dering in his park, foreſt,” or warren, i ing to do da- 
mage therein, and — | 
hue and cry, made to to the king's peace, but fly or 
defend themſelves, whereupon they are killed; the parker, 
foreſter, warrener, or their aſſiſtants ſhall not loſe life or 
limb for the ſame, but ſhall enjoy the king's peace, ſo it 
be not done upon any former malice or evil will ; but to 
make good ſuch juſtification by a parker, foreſter, or 
warrener, there are theſe things requiſite : 1. It muſt be 


a legal foreſt, park, or warren, or chace, (for a chaſe 


includes warren) and not a bare warren, park, Sc. in 
reputation, for if a man incloſeth a piece of ground, and 
puts deer or conies in it, this makes it not a park or 


warren without a preſcription time out of mind, or the 


King's charter. 2. If a man hath a park within a foreſt, 
where he may hunt, and the foreſter kills the purloin- 
man, or his ſervant hunting in the purloin, this doth not 
excuſe the foreſter from murder or manſlaughter, as the 
circumſtances of the caſe are. Dyer 327. 4. | 
And note, that in all theſe caſes of homicide by neceſ- 
ſity, as in purſuit of a felon, in killing him that aſſaults 
to rob, or comes to burn or break a houſe, or the like, 
which are in themſelves no felony, the matter may be 
| ſpecially preſented by the grand inqueſt, (quod vide 3 E. 3. 
on. 305, 289. and ſeveral other — 2 by the coro- 
ner's inqueſt. thus it was done in Holmes caſe, 26 Eliz. 


who coming with the judge out of the circuit was aſſault 
ed in the highway, and he killed the aſſailant, and the 
matter preſently was ſpecially found by the coroner's in- 
queſt, whereby he was diſcharged by the ſtatute of 24 H. 
8. cap. 5. and in theſe caſes upon this ſpecial preſentment 
the party ſhall be preſently diſcharged without being put 
wh ead ; but then this acquittal by preſentment is no fi- 
diſcharge, for he may be indicted and arraigned again 


afterwards, if the matter of the former 3 
; hs ; 


not yield to the foreſter after 


Crompt. 28. and in the caſe of a ſervant of juſtice Crote, 


4 


* 
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manſlaughtet, and thereupon. 
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If A. aſſaults B. and B. in his own defenſe kills A. yet 
B. forfeits his goods.” * th 
If the coroner's inqueſt find 1 fe defen- 
try 


dendo, yet the court ſhall arraign him, him, - whe- 
ther it were /e deſendendo, before he ſhall have his pardon 
of courſe. 4 H. 7. 1&2,  * | 

But if B. having a pitch-fork- in his hand, A. aſſaults B. 
ſo fiercely, that A 
offering no thruſt at all againſt A. {tho this be a very 


difficult matter of fact to ſuppoſe, yet if the fact be ſup- 


poſed to be ſo) it ſeems B. forfeits no goods, becauſe it 
was the act of A. himſelf; and ſome have ſaid rather, 


that in that caſe A. is felo de ſe, and forfeits his goods, de 


ſupra, 44 E. 3. 44, Coron 94. tho 3 E. 3. Coron, 286. 
fair his goods are forfeit in X caſe. | | 


But where the killing of a man in his defenſe is in the 


law no felony, but the party upon his arraignment upon 
the Tpecial matter is to be found or judged ſimply not 


guilty, there is no forfeiture, but the party ought to be 
abſolutely acquitted, unleſs he fled, and it be found, 


that ſugam fecit, for that is a diſtinct forfeiture, altho the 
party be not guilty of the fact, and therefore always the 
jury is charged to inquire, whether the priſoner be guilty 
or not guilty? and if not guilty, whether he fled for the 
ſame? and if he fled, then to inquire alſo of his goods 
and chattles. 7 ö 

And the eaſes, where the priſoner is not to forfeit any 


go or chattles, but is to be abſolutely accquitted, if he 
ills in his own defenſe, are before remembred, and I here 


recolle& them. 
1. He that kills a thief, that attempts to rob him. 
2. He that kills a dee that attempts to rob or kill 
way, or in the manſion of the killer; 
dy the ſtatute of 24 H. 8. cap. 5. and this, tho he hath 
not yet actually robbed. 3 E. 3. Coron. 330. | | 
3. He that kills a perſon; that attempts wilfully to fire 


his houſe, or to commit burglary, tho he hath not actually 


broken or fired the houſe, 26 Afiz. 23. 29 Afiz. 23. if 
ke came with that purpoſe, © | 6. ry e ee 
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runs upon the pitch- fork of B. B. 
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4. An officer or bailiff, that in execution of his office kills 
a perſon that aſſaults him, tho the officer gives not back 


to the wall, for the officer is under the protection of the 
law, and che boolcs tell us it is not felony in ſuch caſe. 


5. The ſame law 18 of a conſtable, that commands the 
king's eace in an affray, ahd is refifted, _ 


. He that kills à felon that reſiſts, or juſticiari /e non 
permittit, and the like of a conſtable or watchman, that is 


eharged to take a perſon charged with felony, or attempts 
to take him upon hue and cry, if the perſon ſo charged 
reſiſts or flies, and cannot be otherwiſe taken, tho per- 
chance he be innocent, for the reaſon before given; and 

this, either befote or after the arreſt. 8 
7. If there be a great riot, or rebellious aſſembly, how 
ch perſons in ſuppreſſing of them is 


By the ſtatute 1 Mar. cap. 12. If any perſons to 
the number of twelve or more ſhall intend, practiſe, or 
<& put in ure to overthrow pales, hedges, ditches, or in- 
“ cloſures of parks or other grounds, banks of fiſh-ponds, 
conduit- heads, or pipes, or to pull down  dove-cotes, - 
„ barns, houſes, milis, or burn ſtacks of corn, or abate 
rents or price of victual or corn, and being required 


4 by the juſtices of peace, ſheriff of the county, mayors, 


* bailiffs, or head officers of cities, by proclamation in the 


<6. queen's name to retire to their homes, ſhall remain 


“together one hour after ſuch proclamation, or ſhall put 
<« in ure ſuch things, they ſhall be achudged felons. 
And if any perſons above the number of two [ſhall 
„ unlawfully aſſemble to put in ure the things aforeſaid, 
that it ſhall be lawful for the ſheriff, juſtices of peace, 


* Mmayors, bailiffs, and every other perſon having com- 


miſſion from the queen to raiſe force in manner of war, 


e to be arrayed to ſuppreſs and apprehend the rioters; 
and if the perſons ſo unlawfully 45 
* mand and requeſt by proclamation, ſhall continue 


embled, after com- 


& together, and not return to their habitations, and if 
* any of them happen to be killed, maimed or hurt in 
* or 


. 
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or about the geen or taking them, the ſheriff, 


juſtice, mayor, 


c. and their aſſiſtants, ſhall be diſ- 
« charged and unpuniſhable for the ſame againſt che 
% queen and all other:“ this act was continued by the 
« ſtatute of 1 Elix. cap. 16. during her lite. ( 
And it ſeems, as to this manner of killing rioters, that 


: 


reſiſt the miniſters of juſtice in their apprehending, it is no 


other but what the common law allows, or at leaſt what 
the ſtatute of 13 H. 4. WP: 7. implicitly. allows ta twe 
juſtices of the peace, with the ſheriff or under - ſheriff o 
the county, by giving them power to raile the poſſe comita- 
tus, if need be, and to arreſt the -rioters, and they are 
under a penalty of 100 l if they neglect their duty 
herein. | 

And with this agrees Mr. Dalton, cap. 46. p. 115. (6), 
cap. 98. p. 249. (c), and Crompt. de Pace 62. 6. Nota, 
« que viſcount & juſtices de peace point prendre tants 


des homes in harneys, quant font neceffary & guns 


« &c. & tuer les rioters, ſils ne voilent eux rendre, come 
«* fuit pris in caſe de Drayton Baſſet, car le ſtatute 13 H. 4. 
5 5 8 7. parle, quils eux arreſtant, & fi les juſtices ou 
« aſcuns de leur company tue aſcun des rioters, qe ne 


& voil render neſt offence in lui, come fuit auxi priſ- in 


e dit caſe de Drayton Baſſet (d) ;” and note, that tho 
the ſtatute of 1 Eliz. was then in force, yet that was not 
a caſe within thatſt atute, nor depending on it. | 

And it ſeems the ſame law is 187 the conſtable of a vill 
in caſe a riot happens within a vill, he may aſſemble force 
within his vill to arreſt the rioters, and if he or thoſe 
aſſembled in his aſſiſtance come to arreſt the rioters, and 
they reſiſt, and be killed by the conſtable or any of his 
aſſiſtants, the conſtable and his aſſiſtants are diſpuniſhable 
for the ſame, for he is enabled hereunto by the common 


law, as being an officer for the preſervation of the peace, 


and may command perſons to his affiſtance, and if they 


refuſe, they are fineable for it. 


(a) 1 Geo, cap. 5. a new act was b) New Edit. yo 182. p. 297. 

made to the ſame purport, which is c) cup. 150. p. 48 1. | 

perpetual, — E (4) See alſo Crompt. 23. l. 
S--4 


* 
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And farther, the ſtatute of '17 R. 2. cap. 8. com- 


mands and authorizes the king's miniſters to uſe all their 


wer to take and ſuppreſs ſuch riots and rioters, _— a 


cap. 7. is no repeal of this ſtarute, ſo that the killin 
a rioter by a ſheriff, juſtice of peace, or conſtable, w 


conſtable is the king's miniſter; and the ſtatute of 1 3H. 4 


he will reſiſt and not ſubmit to the arreſt, ſeems to he 85 
felony at common law, nor makes any forfeiture, for they 


do but their office, and are puniſhable if they neglect it. 
8. If the priſoners in gaol aſſault the gaoler, and he in 


his defenſe kills any of them, this is no telony, nor makes 


any forfeiture, NE 5. per Thorp, _ 


councel. 


0 H AP. xn 


Concerning the Jake away of the Ii " of man, 151 the «coun 
oft law, or in execution of juſtice, 


T* kind eds of a man * to the ly 


of the kingdom and in execution thereof ought no 
to be numbered in the rank of crimes, for it is the TE ; 
tion of juſtice, without 'which there were no livin 
murders, burglaries, and. all capital crimes Lon Ars be ag 


frequent and common, as petit treſpaſſes and batteries. 


The taking away of the life, therefore, of a malefactor ac- 


. cording to law by ſentence of the Judge, and by the ſheriff 


or other miniſter of juſtice purſuant to ſuch ſentence, is not 
only an act of neceſſity, but of duty, not only exculable, 
but * where the law requires it. 


3 But 


think it makes 
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But becauſe there are ſome cautions and conſiderations 
in this matter, I have added it to the cloſe of this title of 
homicide. | 8 5 
- Regularly it is not lawful for any man to take away 
the lite of another, tho a great malefactor, without evi- 
dent neceſſity, (whereof before,) or without due proceſs 
of law, for the deliberate, uncompelled extrajudicial kill. 
ing of a perſon attaint of treaſon, felony, or murder, or 
in a Premunire, tho upon the ſcore of their being ſuch, is 
murder. (a) FH 
- Therefore it is neceſſary, 1. That he that gives ſentence 
of death againſt a malefactor, be authorized by lawful 
commiſſion or charter, or by preſcription to have cogni- 
zance of the cauſe. 2. That he that executes ſuch ſen- 
tence be authorized to make ſuch execution, otherwiſe it 
will be murder or manſlaughter, or at leaſt a great miſ- 
priſion in the judge that ſentenceth, or in the miniſter 
that executeth. 25 
I. As touching the authority of the judge, I ſhall not 
at large diſcourſe the juriſdiction of the judges or courts 
in this place; it will be more proper hereafter; but ſhall 
e only ſome things, that may be ſeaſonable for this 
place. | | $ 
If he that gives judgment of death againſt a n, 
hath no — -4j A all, if ſentence of Heath N | 
manded to be executed by ſuch perſon, and it is executed 
accordingly, it is murder in him that commands it to be 
executed, for it was coram non judice. þ 
- If a commiſſion of the peace iſſue, this extends not to 
treaſon, neither can juſtices of peace hear and determine 
all treaſons by force of this commiſſion, for it extends 
only to felonies, (tho ſome treaſons are by act of parlia« 
ment limited to their cognizance, as. hath been before 
obſerved) if they take an indictment of treaſon, and try 
and give judgment-upon the party, this is moſt certainly 
erroneous, and 2 avoidable by plea, but I do not 
e juſtices guilty of murder in command. 
ing the execution of ſuch ſentence, for they were not 
without ſome colour of proceeding therein, , becauſe all 


N. xg N : 
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treaſon is felony,” tho it be more, and the king may, if 
he pleaſes; p inſt a-traitor for felony-; and an- 


tiently a ts eg 1 felonjes diſcharged ſome treaſons. 


1E g. Charter de Pardon 13. 22 Afiz. 49. G. P. Outs. 
but it is a et p 0 in ſuch Jae. f 

The juſt ices of the common pleas cannot hold: pls 
r an indi&ment or appeal in capital * it will be 
att leaſt erroneous, if not veidable by plea; but if they 
Bold plea in appeal of death by writ,” and ive judgment 
therein for the party to be hanged, — 7 is executed 
| ordingly, I'thinft it is an error, and a great miſpriſion 
— not frlony, beeauſe they had colour to hold 

= bo there 


by an original writ out of the bre Ba un- 
der the great ſea]. | 

1 8 the ſame reaſon I be! it, that if there-be a writ 
ſent to the ſheriff, eſchetor, or A. B. and C. to hear and 
determine felonies, whereas it ought to be a commiſſion, 

2 Alz, 12, 13. and they proceed thereupon to a judg- 
— and execution in caſe of felony, it is a great miſ- 
priſjon, but I think it makes not the judge nor executioner 
pol of murder; the ſame law ] take to be in Lacie's 
0 quod vide Cb. P. C. 7 A8. 5 Co. Rep. 106. 4. Con- 

| flable's caſe, The commiſſioners upon the ſtatute of 28 H. 8; 

had given judgment of death againſt him that ſtruck at 
ſea, Ld of party died at land; and the ſame law I take 

be, where he that hath the franchiſe of Infangibief; 
gives judgment of death againſt a felon not within his 
juriſdiction. 2 R. 3. 10. þ. the caſe of the abbot of Com. 
land; it might be a- cauſe of ſeizure of the liberty, ns 
makes 1 not the ſteward guilty of murder. 

And what I have ſaid of a proceeding in capitals witha 
out the ſtrict extent of their commiſſion may be ſaid of 
the like proceeding; where, in ſtrictneſs of law, the com- 
miſſion happens to be determined. 

A commiſſion of gaol· delivery iſſues to A B. Ge. they 
fix one day, and forget to adjourn their commiſſion, or 
the clerk forgets to enter the adjournment, a felony- is 
committed the next day, and they proceed in ſeſſions, 
and take an indictment, and give judgment of death. a- 
gainſt the malefactor, this judgment is erroneous, and the 
clerk of aſſizes ſhall never be permitted to amend the re- 


cord, and enter an adjournment, this Judgment i is errone- 
| ous, 


* 
| 
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ous, and ſhall be reverſed; but it makes not the judges | 


guilty of murder or homicide, tho in ſtrictneſs of law 
their commiſſion was determined by the firſt day's ſeſtion 
without adjournment. e 1 1 


- King Janus iſſued out ſeveral commiſſions of fal- 


delivery, Cr. the- juſtices went their circuit, the king 
died, yet they procteded, and before notice of the king's 
death condemned and executed many priſoners; it is he 


theſe proceedings were good, and the commiſſions ſtood | 
till notice of the king's death, M. 3 Car. C. B. Sir Ran 


dolpb Cris caſe (), tho, in ſtrictneſs of law, their com- 
miſſions were determined by the king's death; but ſu 

poſe they were both in law and fact determined, x 
nts: that happened upon ſeſſions begun after the 
ing's death would be erroneous, but the judges had not 
been criminal in commanding the execution of their 
ſentenoe before notice; for if ignorantia juris doth in ſome 
caſes excuſe a judge, much more doth ignoramtia fac. 
If a commiſſſon of gaol- delivery iſſue to A. B. and C. in 


the county of Di and afterward à ſecond commiſſton of 
gaol- delivery in the ſame county iſſue to E. F. and G. and 


there is notice given to the former commiſſioners, but no 
ſeſnon by virtue of the ſecond commiſſion, whereupon the 
former proceed notwithſtanding that notice in ph, (as 
conceiving it infufficient, unleſs either a rit of Super /edeas 
had been ſent them, or at leaſt a ſeſſion by the ſecond 


commiſſion) and they proceed in caſes capital, this makes 


them not guiſty of felony, 34 Aa. g. becauſe tho the 


ſecond commiſſion be effoctual for them to proceed with- 


out any actual revocation by Superſedens; or otherwiſe of 


the former, yet the former is not actually determined, till 


a Super ſedeas or a ſeſſion by virtue of the (ſecond com- 


. miſſion; upon an extrajudicial notice, or a notice in gays, 


the firſt commiſſioners may, if they pleaſe, forbear any 
further ſefion, but they are not bound to take notice of 
rumours and reports; the like in caſe of a ſheriff, M. 
26 Klig. M. 333: BE / 00 ano wot 1 
If in the time of peace a commiſſion iſſue to exerciſe: 
martial law, and ſuch commiſſioners condemn any of the 
king's ſubjects (not being liſted under the military power), 
* 1 „ (% Cro. Car. 98, 

Kk4s this 
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this is without all queſtion a ee hs and an 
erroneous proceeding, and accordingly adjudged in par- 
liament ba oy caſe' of the earl of, Lancaſter, Parl. 1 E. 3. 
1. o ſupra, p 344. antes ll 

© a inthaticale . martial law in point of 

death in time of peace is declared murder. Co. P. C. p. 52. 

But ſuppoſe they be liſted under a general or lieutenant 

of the king's appointment under great ſeal, and 

modelled into the form and diſcipline of an army, either 

in garriſon or without, yet as long as it is tempus pacis in 

this kingdom, they cannot be proceeded againſt as to loſs 
of life by martial law; and the ſame for mariners that 

are within the body of the kingdom, but their miſde- 

meanors, at leaſt if capital, are to be puniſnhed according 

to the ſettled laws - the kingdom, 3 Car. cap 1. the 
petit ion of right; yea, and it ſeems as to mariners and 
ſoldiers at ſea, when in actual ſervice in the king's ſhips, 

they ought not to be put to death by martial law, unleſs 

i be actually in time of hoſtility; and this appears by the 

ſtatute of 28 H. 8. that ſettled; a commiſſion. to proceed 

criminally in caſes of treaſon and felony, and by the late 

act of 13 Car. 2. cap. 9. ſettling ſpecial orders under pain 

of death by act of parliament (c); but indeed, for crimes 

committed upon the high ſea, the admiral had at com- 
mon law a juriſdiction even unto death, ſecundum leges 


maritimat; but this was a different thing from martial law. 


And this appears alſo by the ſtatute of 13 R. 2. cap. 2. 
the conſtable and marſhal, who are the judices ordinarii in 
eaſes belonging to the martial law, are yet thereby de- 
clared to have no juriſdiction within the realm, but of 
things. that touch war, which cannot be diſcuſſed nor 
determined by the common law. . 5 
It muſt therefore be a time of war, that muſt give 
exerciſe to their juriſdictions, at leaſt in caſes of life: 
And thus far concerning the judicial ſentence of death, 
where and when it is homicide criminally, and when not. 

II. Now a few words concerning the officer executing 
ſoch ſentence, and where and when he is culpable in o 

doing. „ O81 ente 
(e) And this appears alfo from the or deſertion, 3 Geo. 1. eapi2. E u 
annual ſtatutes for puniſhing mutiny tos alios, - | 


. 


Where- 


1 
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Whereſoever the Judge hath juriſdiction of the cauſe, 
the officer executing his ſentence is not culpable, tho 
the judge errs in his judgment, but if the judge have no 
manner of juriſdiction in the cauſe, the officer is not al- 
together excuſable, if he executes the ſentence. 

In hs great 22 of juſtice, as 5 ona 3 

I- delivery, and of the peace, regularly, the ſheriff o 

che ons or thoſe that he — as under- ſheriff, 
gaoler, or executioner, are the ordinary miniſters in exe- 
cution of malefactors, and they are to purſue the ſen- 


tence of the court, and therefore, 1. If he varys from potter. 
the judgment. as where the judgment is to be hanged, if 267. 


he beheads the party, it is held murder (d). 2. It muſt 
be done by the proper officer, viz. the ſheriff or his ſub- 
ſtitute, if another. doth it of his own head, it is held 
murder: vide Co. P. C. p. 2. * 
The uſe. heretofore; was, and regularly ſhould be ſo 
ſtill, that if ſentence of death be given by the lord high 
ſteward, a warrant under the. ſeal of the lord ſteward, 
and in his name ſhould iſſue for the execution, and the 
like by three at leaſt of the commiſſioners of ayer and 
3 , where ſentence. of death is given by them. Co. 
. C. p. Nn en cd nes 4 0 
But nl, hath obtain'd otherwiſe before commiſſioners 
of goal delivery, for there is no warrant under the ſeal 
of the juſtices for execution, but only a brief abſtract 
or calendar left with the ſheriff or gaoler ; and I remem- 
ber Mr. Juſtice Rolle would never ſubſcribe a calendar, 
but after judgment given would command the ſheriff in 


(aA) Of this opinion was alſo lord 
Coke, Co. P. C. p. 52. 211. riotwith+ 
landing it had 
wiſe in ſome inſtances, as in the caſe 
of queen Anne „and queen 
Katherine Howard, in the time of 
Henry VIIT. the duke of Somer/et in 
the time of Edward VI. and the lord 
Audley in the time of Charles I. upon 
the authority of which caſes the lady 
Alice Life was bebeaded for treaſon 

i Fac. II. State Tr. Vol. IV. p. 
129. 

So in the caſes of Aton, 19 Jan. 
1690. at the Old- Baily, (State Tr. Vol. 
IV. p. 483.) and Mattbeaus the prin- 


n practiſed other- 


ter, Oc ob. 30, 1719. at the Old- Baily, 
who were bot tenced for high 
treaſon, and were hanged till they 
were dead, without any quartering 
or beheading, altho this was not on- 
ly different from, but contrary to the 
entence in high treaſon, which or- 
ders, that they ſhall be hanged, but 
not till they are dead: but as lord 
Coke ſays in the place above-men- 
tioned, Fudicandum eft legibus non 
exemplis; and indeed, ſince the judg- 
ment is the warrant for the execu- 
tion, it ſhould ſeem that every exe- 
cution, which is not purſuant to the 
judgment, is unwarrantable. - 
court 
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court to do execution, and for not dings it, he fined 
hy the ſheriff of Warwickſhire, 2000 l. | 
4 riſoner be removed into the king's 52 by 
pus, or taken upon an indictment of felony in 
Alge, and be committed to the marſhal, and upon 
his arraignment be found guilty, and hath judgment to 
die, the court may ſend the perſon to Newgate, and com- 
mand the ſheriff, of Middleſex to do execution, but if he 
be remitted to the marſhal, (as e he ought to be,) 
then the marſhal is the proper officer of the court to do 


.- ©. execution,' and he may execute the offender in Middleſer, 
9 whore-over the offenſe'was/ committed (e), and the court 


may ore tenus, or by their order, command the ſheriff of 
 Middteſex to be aſſiſting, but the entry upon the roll ought 
to be, Et graceptum eſt mareſcallo, &c. fadat eus. 
tionem gericulb incumbente; and thus ĩt was done H. 24 Car. 2, 
a conviction of murder committed in Kew upon a 
trial at the kingꝰs bench bar, upon ſearch and 3 
of many antient and late precedents, for regularly, he 
that is the immediate miniſter of the court, ought to 
make execution, and ſuch is the marſhal to the court of 
king's bench, eſpecially where the perſons are committed 
to his cuſtody, and ch is done without * writ, but Wy 
oF the command of the court ore tent. 
And thus far concerning the death or killing of a man; 
wheis it is not; IRE it OP WA” bret 


| (Am lhbis ng is Por „ Ke nate 
464. who were executed in Surrey a fact in Wilt/ire, and 

* — in Pembroke» mw. "gy Pur State Tr. Fol. VI, 
in Hales: ſee alſo the caſe of p. 33a. 2. Who was executed in Middle 


n nen fox a EN. 


"4 
* 
5 . 
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wo HA P. XLII. 
of e. ond its nds 


-Ltho 1 he | offeniſes of durgla 100 aden me ur an ge 
higher nature chan burgry a becauſe there be gend 


"things that fall under the conſideration of larceny, iv. cap. 17. 


that are neceſſary to be known previouſly t to the conſidera- 5 
con of burglary, Sc. 1 ſhall-begin with this. Foſter 73. - 


or theft, under the various laws of ſeveral e coun- ME 


5 hath been under various degrees of puniſhment : in 1 Hawk, 


forne countries the puniſhment was triple or fourfold re-. — oy 


ſtitution, as among the Jes (a), in others, deportation Larceny, 


or baniſhment, or S to ſereral employments, 


#5 among the Romans.” (4) 

And in England, in antient time, the puniſhment of 
theft was not fixed or ſettled, and altho Hoveden and 
Simon Dunelmenfis tells us, that frmiſim4 lege ſtutuit Henri- 


cus wo? rk quod fi ures —.— deprebenſi ſuſpendantur; yet 
e time of Henry II. they were otherwiſe puniſhed ; 


hs vide apud Selden. Jur. Ang. p. 83. But the kae N 


touching the puniſhment of grand larceny with death, 
ſeems to have been "fixed and ſettled ever ſince the time 
of Henry II. and Braon; that wrote in the time of Henry 
HI. takes it as a thing ſettled and commonly praftifed in 
his time: vide ipfum, Lib. III. cap. 32. p. 151.6, () 

© Now touching the kinds of larcenies they are two, viz.” - 
either ſimple Jarceny, or larceny accompanied with vio- 
lence or putting in fear, which is called robbery, 

Simple larceny or theft is of two kinds, viz. £1] 
Grand larceny, when it is above the value of twelve- 

nce. 

* larceny, when only of the value of Werler pence, 
or under. 

The nature of the offenſe i is the ſame in both, but che 


degrees of their puniſhment differ, as ſhall. be ad. 


e 9. A 11. (*) Vide fapra f. 13. eee due 
A 
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And therefore what is ſaid concerning grand larceny 
here is applicable to petit larceny, except as to the point 


of puniſhment, for the puſiiſhment of grand larceny is 
death and loſs of good, the puniſhment of petit larceny 


is loſs of goods and whipp Pe. but not death. 
Simple larceny is defined by Bra#on (c) and Britton (d) 
to be fraudulenta contratatio — alienæ cum animo furandi 


fur 
invito domino, cujus res illa fuerit : by my lord Cote to be 


the felonious and: fraudulent taking and carrying away 


by any man or woman of the mere perſo goods of 
another, neither from the c nor by night, in the 
houſe of the owner. Co. P. C. P. 1 


oy. 
I ſhall purſue his method in that chapter with ſuch 

additions as ſhall be requiſite. 

The indictment runs vi & armis f, felonict furatus « fit, 


*epit & aſportavit in caſe of dead chattles, c 


in caſe of a horſe, cepit & effugavit in caſe i inte , cows, 
Sc. wherein the words felonict furatus fuit, ane, are 


| eſſential to the crime. 


This deſcription gives us theſe heads of inquirꝛ. 
1, What ataking. 2. What a carrying away. 3. What 
a felonious taking and carrying away. 4. What the 
perſonal goods. 5. What the goods of another. p. What 


or who may be ſaid a taker, 


Theſe regularly are the ingredients into this crime of 
9 and muſt be ſeverally conſidered. 

I. What ſhall be ſaid a taking. 

If A. delivers a horſe to B. to ride to D. and return, 


and he rides m7 animo furandi, this is no felony ; the 


like of other (e). Co. P. C. p. 107. 28 Eliz. Butlers 


caſe. * 
So if a man delivers goods to a carrier to carry to 
Dover, he carries them away, it is no felony; but if the 


carrier have a bale or * with goods deliver'd to um, | 


11 05 Lib. III. W 32. i. fol e in fteal- 
ing the goods he had hired. with his 


Ni et 15. p. 2%. * alſo Flew, lodgings. See Kel. 9 but this 
Lib. I. cap. 38. . 54. doubt is removed hy 3 & 4 V. & M. 

(e) U this principle it was _— 9. whereby it is declared to be 
do Whemer 4 perſon hiring fe * 


— 
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and he breaks the bale or trunk, and takes and carries away 
the goods animo furandi, or if he carries the whole pack to 
the place appointed, and then carries it away animo furandi, 
this is a felonious taking by the book of 13 E. 4. 9. Co. 
P. C. p. 17. N | 
Bot that muſt be intended, when he carries them to 
the place, and delivers or lays them down, for then his 
poſſeſſion by the firſt delivery is determined, and the 
taking afterwards is a new taking: vide 21 H. 7. 14. 
Before the ſtatute of 21 H. 8. cap. 7. if a man had de- 
liver'd goods to his ſeryant to keep or carry for him, and 
he carrieth them away animo furandi, this had not been 
felony (f), but by that ſtatute it is made felony, if of the 
value of forty —_ but the offender ſhall at this day 
have his clergy 2 but 
or if a man delivers a bond to 
money, or delivers him goods to ſell, and he aceordingly 
ſells and receives the money, and carries it away aum 
furandi, this is neither felony at common law, nor by this 
ſtatute, ' Co. P. C. p. 105. 26 H. 8. Dy 5. 4.6. | 
A. a ſervant of B. receives the rents of B. and anime 
{ons carries it away, this is not felony at common law, 
cauſe A. had it - der nor by the ſtatute, becauſe 
he had it not by the delivery of his maſter or miſtreſs. 
Dalt. cap. ro2. (1) | | | 
A. delivers the key of his chamber to B. who unlocks 
the chamber, and takes the goods of A. animo furandi, 
this is felony, becauſe the goods were not deliver'd to 
him, but taken by him. 13 E. 4.9. b. 
1 K. ee ain — 
way by a Ann, cap. 7. from offenſes 


This was a diſputed point 
PA H. 3. 12, 6.) for which reaſon 
the ſtatute of 21 H. 8. cap. 7. was 


yet if an apprentice () doth this, 
is ſervant to receive 


made to ſettle the doubt that was at 
common law ; for in the before-men- 
tioned caſe, 21 H. 7. 14. it is faid to 
be felony, if be was intruſted with 
the keeping only within the houfe, 
ſtable, &c. becauſe then the wy 
=o. 9 in the maſter's poſſeſ- 


t if he be intruſted to carry 


the things out af the houſe; Cc. 
elſewhere, then it is npe feluny, 


4 By 27 H. 8. cap. 17. Clergy 


committed in any dwelling-houſe or 
out-houſe, excepting in the caſe of 
apprentices under the age of fifteen 
years. 

(5) The ſtatute r all ſer» 
vants within the age eighteen 

ars, this act, which was repeal'd 

the general words of 1 Mar. cap. 

1. is revived by 5 Eliz. cap. 10. 

(3) N. Edit. cap. 155. p. 496. 


He 


S035 


SM 


_ felony. | 
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He that hath the care of another's goods meh not the 
poſſeſſion. of them, and therefore may, by his felonious 


| embezzling of them, be guilty of felony ; as the butler 
that hath the charge of t 


maſter's plate; the ſhepherd 
that hath the charge of his maſter's ſheep. 3 H. 7. 12. 5. 
21 H. y. 1g. . Co. P. C. p. 19. oa 


Ihe like law for him that takes a piece of plate ft be- 
fore him to drink in a tavern, Sc. for he. 


| liberty to uſe; not a poſſeſſion by delivery. 13 E. 4. 9 


And ſoit is of an apprentice, that feloniouſly embezzels 

ho maſter's goods or money out of his ſhop, it is felony; 
; 103. 1 | 

I a to B. and by a. falſe meſſage or token re · 
ceives money of him, and carries it away, it is no felony, 
but a cheat puniſhable by indiftment at common law, or 
upon the ſtatute of 33 H. 8. cap, 1. by ſetting in the pillory. 
I A finds the purſe of B. in the highway, and takes 
it and carries it away, and hath all the circumſtances that 


may prove it to be done an mo furand!, as denying it or 


ſecreting it, yet ĩt is not felony; the like, in caſe of tak - 
ing a wreck or treaſure trove. 22 Aſſiz. 99. or a waif or 
ſtray. i 


But yet this taking of treaſure-trove, waif, or ſtray muſt 


be where the party that takes them, really believes them 


to be ſuch, and colours not a felonious taking under fuch 


a pretenſe, for then every felon would cover his felony 
with that pretenſe; | E 
Where a man's goods are in ſuch a place, where ordi- 
narily they are or may be lawfully placed, and a perſon 

es them animo furandi, it is felony, and the pretenſe of 
finding muſt not excuſe. - ' 
If a man's horſe be going in his ground, or upon his 
common, and he takes it animo furandi, it is no finding, 
but a felony, N 5 eh capt 

So it is if the horſe ſtray into a neighbour's ground or 
common, it is felony in him that ſo takes him; but if 
the owner of the nd takes it damage feaſant, or the 
Jord feiſes it as a ſtray, tho perchance he hath no title ſo 
to do, this is not felleo animo, and therefore cannot be 


0 
oe: (7 


cauſe an unuſual place for ſuch a 
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If the-ſheep of A. ſtray from the flock of A. into the 


ock of B. and B. drives them along with his flock, or 


by pe miſtake ſhears him, this is not a felony, but if 
he | 


ze know it to be another's, and marks it with his mat 

this is an evidence of a feloux. 3 
A man hides a purſe of money in his corn- mow, his 
ſervant finding it took part of it, if by circumſtances it 


3 appear he knew his maſter laid it there, it is felony; 


but then the circumſtances muſt be pregnant, otherwiſe it 
may be reaſonably interpreted to be a bate finding, be- 


A. hath a deſign to ſteal the horſe of B. enters a plaint 


of replevin in the ſheriff*s court for the horſe, - 


him deliver'd to him, and then rides him away; this is 
taking and ſtealing, becauſe done in fraudem legis (k). 
P. 15 Eliz. B. R. Co. P. C. p. 108. 

A. hath a mind to get the goods of B. into his poſſeſ- 
lion, privately delivers an ejectment, and obtains judg- 
ment againſt a caſual cjector, and thereby gets poſſeſſion, 


and takes the goods, if it were anime furand it is 


larceny. | | | | 
If A. fteals the horſe of B. and afterwards delivers it 

to C. who was no party to the firſt ſtealing, and C. rides 

away with it animo furandi, yet C. is no felon to B. becauſe 


tho the horſe was ſtolen from B. yet it was ſtole by A. and 


not by C. for C. non cepit, neither is he a felon to A. for 
he had it by his delivery. | | 
But if A. ſteals the horſe of B. and after C. ſteals the 
ſame horſe from A. in this caſe C. is a felon both as to A. 
and as to B. for by the theft by A. B. loſt not the pro- 
perty, nor, in law, the poſſeſſion of his horſe or other 
oods, and therefore in that caſe C. may be appeal'd of 
lony by B. or indicted of felony, quod cepit & aſportavit 
the horſe of B. 4 H. 7. 5. 5. 13 E. 4. 3.6. © 
And that is the reaſon, that if A. ſteals the goods of 
B. in the county of C. and carries them into the county 
of D. A. may be indicted for larceny in the county of D. 
for the continuance of the aſportation is a new caption; 


) See alſo Kel. 42. 
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but if he be indicted of robbery, it muſt be in the county 
of C. where the force and putting in fear was, de quo 


5 4 H. 7. 5. . ave? 7 f | 

II. The words of the indictment are not only cepit, but 
cepit & a portavit, or abduxit or effugavit. © © 
If A comes into the cloſe of B. and takes his horſe with 
an intent to: ſteal him, and before he gets out of the cloſe 


is apprehended, this is a felonious taking and carrying 


away, and is larceny. Co. P. C. p. 108, 109. Juſtice 
Daliſon s reports. Gas e YEN 

So if a gueſt lodges in an inn, and takes the ſheets of 
the bed with an intent to ſteal them, and carries them our 


of his chamber into the hall, and going into the ſtable to 


fetch his horſe is apprehended, this is felony, and a felo- 
nious taking and carrying away, 27 Afiz 39. Co. P. C. 
p. 108. and accordingly it was ruled 16 Car. 2. B. R. 
upon a ſpecial verdict found in Cambridgeſbire (I), A. comes 
into the dwelling-houſe of B. nobody being there, and 
breaks open a cheſt and takes out goods to the value of 
five ſhillings, and lays them on the floor of the ſame room, 
and is apprehended before he can remove them, he was 
indicted upon the ſtatute, and-ouſted of his clergy by the 


advice of all the judges, except one; for the taking our 


of the cheſt was felony by the common law, and the 
flatute of 29 Elia cap. 15. alters not the felony, but ouſts 
only the clergy. + Ex kbro Bridgeman, © © 

A. hath his keys tied to the ſtrings of his purſe, B. a 
cut- purſe takes his purſe with money in it out of his 


pocket, but the keys, which were r to his purſe- 


ſtrings, hanged in his pocket, A. takes B. with his purſe 
in his hand, but the ſtring hanged to his pocket by the 


keys, it was ruled this was no felony, for the keys and 
purſe ſtrings hanged in the 3 A. whereby A. had 
$ 


ſtill in law the poſſeſſion of his purſe, ſo that licet cepit non 


aAſportavit, 40 Eliz. Wilkinſon's caſe cited M. 8 Jac. C. B. (m) 


III. As it is cept and aſportavit, fo it muſt be felon? 
or animo furandi, otherwiſe it is not felony, for it is the 
mind that makes the taking of -another's-goods to be a 
felony. or a bare treſpaſs only, bur becaule the intention 


and mind are ſecret, the intention mult be judged by the 


(1 Simſon's caſe, Kel. 31. (mm) See Crompt. Juſtice 35. a. 
circum- 
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circumſtances of the fact, and tho theſe circumſtances are 
various, and may ſometimes deceive, yet regularly and 
ordinarily theſe circumſtances following direct in this cafe. 

If A. thinking he hath a title to the horſe of B. ſeiſeth 
it as his own, or ſuppoling that H. holds of him diſtrains 
the horſe of B. without cauſe, this regularly makes it no 
felony, but a treſpaſs, becauſe there is a pretenſe of title; 
but yet this may be but a trick to colour a felony, and 


the ordinary diſcovery of a felonious intent is, if the party 


doth it ſecretly, or being charged with the goods denies it, 
If A. takes away the goods of B. openly before him or 
other perſons, (otherwiſe than by apparent robbery) this 
carries with it an evidence only ot a treſpaſs, becauſe 


done openly in the preſence of the owner, or of other 


perſons that are known to the owner. 


If A. leaves his harrow or his plow-ſtrings in the field, 
and B. having land in the ſame field uſeth it, and hav- 


ing done, either returneth them to the place where they 
were, or acquaints B. with it, this is no felony, but at 


moſt a treſpaſs. 


If 4. and B. being neighbours, and A. having an horſe 
on the common, and B. having cattle there, that he can- 
not readily find, takes up the horſe of 4. and rides about 


to find his cattle, and having done, turns off the horſe 


again in the common, this is no felony, but at moſt a 
treſpaſs. | 

So if my ſervant, without my privity, takes my horſe, 
and rides abroad ten or twelve miles about his own occa- 
ſions, and returns again, it is no felony, but if in his 
Journey he ſells my horſe, as his own, this is declarative 
of his firſt taking to be felonious, and animo furandi. 

But in caſes of larceny the variety of circumſtances is 
ſo great, and the complications thereof ſo mingled, that 
it is impoſſible to preſcribe all the circumſtances evi- 
dencing a felonious intent, or the contrary, but the ſame 
muſt be left to the due and attentive conſideration of the 
judge and jury, wherein the beſt rule is, in dubiis, rather 
to incline to acquittal than conviction. 
IV. It muſt be of goods perſonal, for otherwiſe no fe- 
lony can be committed by taking them. 

Sp L 1 1. There- 
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1. Therefore of chattles real no felony can be commit- 


ted, and therefore the taking away of a ward cannot be 
. felony, nor of a box or cheſt of charters, that concer 
land. 10 E. 4. 14. b. (n) b 


2. Neither can larceny be committed of things, that 
adhere to the freehold, as trees, graſs, buſhes, Takes, 
ſtones or lead of a houſe, or the like. (o) 

But if they are ſevered from the freehold, as wood cut, 
graſs in cocks, ſtones digged out of a quarry, then felo- 
ny may be committed by ſtealing them, for they are per- 
ſonal goods. 18 H. 8. 2. 6, 12 E. 3. Coron. 119. 

But if a man comes to ſteal trees, or the lead of a church 
or houſe, and ſevers it, and after about an hour's time, 
or ſo, comes and fetcheth it away, this hath been held fe- 
lony, becauſe the act is not continuated but interpolated, 
and in that interval the property lodgeth in the right 


owner as a chattel, and ſo it was agreed by the court of 


king's bench 9 Car. 1. upon an indictment for ſtealing 
the of Weſtminſter- Abbey. Dalt. cap. 103. p. 166. (v) 
3. Neither of corn ſtanding upon the ground, for tho 
it be a chattel perſonal, and goes to the executor, yet it 
favours of the realty, while it ſtands fo. Co. P. C. p. 109, 
4. Larceny cannot be committed of ſuch things, where- 
of no man hath any determinate property, tho the things 
themſelves are capable of property, as of treaſure trove, 
or wreck, till ſeized, tho he that hath them in point of 
- a may have a ſpecial action againſt him that takes 


5 8 Larceny cannot be committed of things, that are 


Feræ nature, unteclaimed, and nullius in bonis, as of deer 


1 Nor can felony be committed 
of bonds, notes, or other writings, 
that are ſecurities for .a debt, be- 


cauſe they derive their value from 


choſes en action, which cannot be 

ſtolen. Dalt. New Edit. p. 501. 8 Co. 

Rep. 33- but by a late ſtatute 2 
0. 


I. cap. 25. the ſtealing of 


bonds, bills, notes, c. is made fe- 
lony with or without the benefit of 
the clergy, in the ſame manner, as if 
the offender had ſtolen goods of the 
like value, with the money ſecured 
by ſuch bonds, c . 7 


{o) But now by 4 Geo. II. cap. 
32, it is felony to ſteal, rip, cut, or 
break with intent to ſteal any lead, 
tron bar, iron gate, iron rail or pa- 
liſado fixed to any houſe, or out- 
houſe, or fences thereunto belong- 
ing, and every perſon, who ſhall 
aiding or abetting, or ſhall buy or 
receive any ſuch lead, &c. knowi 
the ſame to be ſtolen, is ſubjected ta 
the ſame pnniſhment. 3 
bp New Edit. cap. 156. p. 
501. 


or 


* 9 _— 
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or conies, tho in a park or warren, fiſh in a river or pond, 
wild-fowl, wild fwans, pheaſants. | 
But if any of theſe are killed, larceny may be commit- 


ted of their fleſh or ſkins, becauſe now they are under 


propriery. 


Of domeſtic cattle, as ſheep, oxen, horſes, &c. or of 


domeſtic fowls, as hens, ducks, geeſe, &c. and of their 
eggs, larceny may be committed, for they are under pro- 
priety, and ſerve for food. 

Of thoſe beaſts or birds, that are fere naturd, but re- 
claimed and made tame or domeſtic, and ſerve for food, 
larceny may be committed, as deer, comes, pheaſants, 
partridges, but then it muſt be, when he that ſteals 
them knows them to be tame, and fo, of reclaimed 
hawks, and likewiſe of the young of fuch, larceny may 
be committed, but of the young of thoſe beaſts or birds 


that are fer naturd, tho in a park, and tho the owner 


hath a kind of property ratione loci, pridilegii & impoten- 
tie, yet larceny cannot be committed of them, as of 
young fawns in a park, young conies in a warren: of 
young Pigeons in a dove-coat, fiſh in a trunk or net, lar- 
ceny may be committed. | 

Of young hawks in the neſt lar may be commit- 


ted, but not of hawks eggs, but the takers are puniſhable 


by fine and impriſoament upon the ſtature of 11 H. . 
cap. 17. and 31 H. 8. . 12. (r | 

Of wild fwans, nor of their young, larceny cannot be 
committed; but if they be made tame and domeſtic, or if 
they be marked and pinioned, it is felony to take them 
or their young. 
But it ſeems, that if they be marked, and yet fying 


ſwans that range abroad out of the precincts or royalty of 
the owner, it is not felony to kill and take them, becauſe 


they cannot be known to belong to any: theſe ſeveral in- 


ſtances and differences may be collected from Co. P. C. p. 


109, 110. Dalt. p. 103. (/), and 7 Co. Rep. 15. 6. Caſe 


de Swans & hibros ibi. 


te) By this Ratnte it is made fe- ibis is repealed hy the general words 
s out of any of 1 Mar | 


. 


G12 6. Lar- 
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6. Larceny. cannot be committed in ſome things, 
whereof the owner may. have a lawful property, and fuch 
whereupon he may maintain an action of treſpaſs, in re- 
ſpect of the baſeneſs of their nature, as maſtiffs, ſpaniels, 
grey-hounds, blood-hounds, or of ſome ſuch things wild 


by nature, yet reclaimed by art or induſtry, as bears, foxes, 
ferrets, c. or their whelps or calves, becauſe, tho re. 


claimed, they ſerve not for food, but pleaſure, and fa dif- 
fer from pheaſants, ſwans, Se. made tame, which, tho 
wild by nature, ſerve for food, 
Only of the reclaimed hawk, in reſpect of the molds. 
neſs of its nature and uſe for —_—_— and great men, lar- 
e knows it to be re- 
claimed. 
V. What Mall be ſaid the perſonal goods of any perſon, 


Every at of larceny ought to ſuppoſe the goods | 


F< rg to = the goods of ſomebod 


Y- 
An indictment of larceny of the goods cjuſdam ignoti 


is good, for it is at the king's ſuit, and tho the owner be 


not known, the felony muſt be ponilhee. 21 H. 6. Endi- 
tement 12. 
And yet 10 H. 6. Bain 9. an indictment, quod A. 


verberabit B. and 20 jacks pretii 20 5. felonice cepit, 0 


good without ſhewing whoſe they were. | 
But an indictment of A. that he is communis Sos kk 


out ſhewing in particular what he ſtole, is not eee 22 


Aſi. 73. 
An indictment, that bona domus & eccefie tempore vaca- 
tionis, or bona capelle in cuſtodia J. S. felonice cepit, is 


good, el Co. P. C. p. 110. Stamf. P. C. p. 25. 


. & 95. 6. 


If a man ſteals bells, or other goods belonging to a 


church, he may be indicted, quod felonicè, Cc. cepit bona 


parochianorum de B. M. 31 & 32 Eliz. B. R. Hadman and 


Green verius Ringwood (0, and yet an action of treſpaſs 
lies for the churchwardens in ſuch caſe, quare bona & 


catalla parochianorum in cuſtodid ſud, or in cuſtodid A. B. 
Prædeceſſorum fuorum gardianorum ecclefie cepit & aſporta- 
vit ad damnum Parochianorum. 7. 36 Eliz, B. R. Method 
and Bar fuer. Dyer 99. 

{t) Cro. Blis. 145. 179. 


1 
vo as 


If 
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If A. hath a ſpecial property in goods, as by pledge, 
or a leaſe for years, and the goods be ſtolen, they muſt be 
' ſuppoſed in the indictment the goods of A. 

If A. bails goods to B. to keep for him, or to carry for 
him, and B. be robbed of them, the felon may be in- 
dicted for larceny of the goods of A. or B. and it is good 
either way, for the property 1s ſtill.in 4. yet B. hath the 
poſſeſſion, and is chargeable to A. if the goods be ſtolen, 
and hath the property againſt all the aber but A. 

A. is indicted, that he ſtole the goods of B. and it ap 
pears in the indictment, that B. was a feme covert at t 
time, the indictment is naught, for they are the goods of 
her huſband, and ſo if A. be indicted for ſtealing the 
. of B. and upon the evidence it appears, that B. 

ad neither intereſt nor poſſeſſion in the goods, or was a 
feme covert, the party ought to be acquitted, but then he 
may be preſently indicted de novo for ſtealing the goods of 
the huſband or true proprietor; and ſo it once happened 
before me at Alye/bury 1667. in the caſe of Enes, who was 
convicted and executed upon a ſecond indictment. 
. Regularly a man cannot commit felony of the goods, 
wherein he hath a property. 

If A. and B. be joint-tenants, or tenants in common of 
an horſe, and A. takes the horſe, poſſibly animo furandi, 
yet this is not felony, becauſe one tenant in common, 
taking the whole, doth but what by law he may do. 
Let if A. takes away the trees of B. and cuts them into 
boards, B. may take them away, and it cannot be felo- 
ny; ſo if A. takes the cloth of B. and makes it into-a 
doublet, B. may 8 5 and it cannot. be telony. M. 2 
Eliz. More n. 67. 

If A. takes the 155 105 corn of B. and mingles it with 
his own heap or — or if A. takes the cloth of B. and 
embroiders it with ſilk or gold, B. may retake the whole 
heap of corn, or cock of hay, or garment and embroide- 
ry alſo, and it is no felony, nor ſo much as a ereipaſd, 
H. 36 Eliz. B. R. Popham. u. 2. p. 38. 

Tet if A. bails goods to B. and afterwards animo fu- 
randi ſteals the goods from B. with deſign probably to 
charge him for them in an action of detinue, this is felo- 
ny; quod vide 7 H. 6. 43. A. Co. P. C. p. 110. Stamf. P. 


C. p. 26. 4. 
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The wife cannot commit of the goods of her huſ- 
4, for they are one perſon in law, 21 H. 6. Corone 455. 
Co. B. C. p. 110. and therefore, if the takes or ſteals the 
goods of her hufband, and delivers them co B. who know- 
ing it, carries them away, this ſeems no felony in B. for 
it is taken, g by the conſent of her huſband (#), yet 
treſpaſs lies againſt B. for ſuch raking, for it is a treſpaſs, 
but in favorem vita it ſhall hot be adjudged a felony, and 
ſo I take the law to be, notwithſtanding the various op! 
nions. Dalt. cap. 104. p. 268, 269. e lr Cooke. (x) 
But if the huſband delivers goods to B. and the wift 
kad taken them feloniouſly from B. this had been felo 
in the wife, Dall. cap. 104. p. 268. for if the huſban 
_ irnſelf had taken them feloniouſly from B. it had been 
felony, as hath beef ſaid ; but then it muſt, in both caſes, 
be a taking animo furundi. \ 

But if a man takes away another man's wife againſt her 
will cum bonis viri, this is felony by the ſtatute of Weſtm. 
2. cap. 34. which ſaith, Habeat rex ſeftam de bonis fic aſpor- 
tatis (y), 13 Aix. 6. But if it be by the conſent of the 
wife, tho againſt the conſent of the huſband, it ſeems to be 
no felony, but a treſpaſs, for it cannot be a felony ih the 
man, unleſs it be a felony in the woman who conſented 
to it, 13 Nx. 6. but Dalton thinks it felony, ubi ſupra. 

Let in ſome caſes the principal agent may be excuſed 
from felony, and yet he that is principal in the ſecond de- 
gree may be puilty, as if a man puts a child of ſeven years 

to take prom and bring them to him, and he carries them 
away, the child is not guilty, by reaſon of his infancy, 
yet it is felony in the other. ws 
If A. dies inteſtate, and the goods of the deceaſed are 
ſtolen before adminiſtration committed, it is felony, and 
the goods ſhall be ſuppoſed to be bona epiſtopi de D. ordi- 
nary of the dioceſe, and if he made B. his executor, the 
goods ſhall be ſuppoſed bone B. tho he hath not proved 
the will, and they need not ſhew ſpecially their title as or- 
dinary or executor, becauſe it is of their own poſſeſſion, 


6 But in caſe B. were her adul- ed. Dalton ub; infru. 
terer, Mr. Da/ton thinks it would * New Edit. cup. 157. p. 304. 
be felony, for in ſuch a caſe no con- % 2 Co. Inflit.'434- 
ſent of the huſband can be prefum- 


in 


* 
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In which caſe a general indictment as well as a general 
action of treſpaſs lies without naming themſelves executor 
or ordinary, and ſo, for an adminiſtrator, | ae 
But if Lo vieks in the houſe imbezzle their maſter's 
goods after his deceaſe, this ſeems not to be felony at com- 
mon law, but only treſpaſs, becauſe the goods were guo- 


dammodo in their cuſtody ; and therefore remedy is pro- 
vided by the ſtatute of 33 H. 6. cap. 1. that if by ap- 
lo- 


pear not upon proclamation, they ſhall be attaint of fe 

ny, but if they appear, they ſhall anſwer for it as a treſpaſs. 
But an indictment, quod invenit hominem mortuum, & 
felonice jr fuit duas tunicas, without ſaying de boms 
& catallis of the executor or ordinary, is not good, and 
therefore the party was diſcharged. 11 R. 2. Enditement 27. 

A. digged up a dead body out of the grave, and ſto 
his ſhroud, and buried him again; this is reported by Mr. 
Dalton, cap. 103. p. 266. to be no felony, but a miſde- 
meanor, for which the party was whipt. And accordin 
I have ſeen it reported to be held 16 Fac. in Nottingham's 
caſe (z), quia nullius in bonis, but ſee Co. P. C. p. 110. in 
Haines caſe (a) ruled by the advice of all the judges to 
be felony, and in the indictment the goods ſhall be ſup- 
poſed the goods of the executor, adminiſtrator or ordinary. 

But it is held, that if A. puts a winding-ſheet upon the 
dead body of B. and after his burial a thief diggs up the 
carcaſe and ſteals the ſheet, he may be indicted for felo- 
ny de bonis & catallis A. becauſe it transferred no proper- 
ty to a dead man. 12 Co. Rep. 112. | 
VI. I come to the ſixth conſideration, who may be ſaid a 
perſon committing larceny ; but of this I have at large 
ae before cap. 3, &c. and therefore ſhall ſay but little 

ere. 

An infant under the age of diſcretion, regularly, cannot 
be guilty of larceny, viz. under fourteen years, unleſs it 
appears by circumſtances, that he hath a diſcretion more 

an the law preſumes. | 

A madman, un compos, or lunatic in the times of his 
lunacy cannot commit larceny, but ought to be found 
not guilty upon due evidence thereof. 


{z) This caſe is mentioned by thor, which in New Edit. is cap. 156. 
Dalton in the place cited by our au- p. 502. a/ 12 Co. 112. 
E L134 A feme 
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A feme covert alone may be guilty of larceny, if done 


without coercion of her huſband. 27 Aſſiz. 40. 
But it hath generally now obtained, that ſhe cannot be 
fi of larceny jointly with her huſband, becauſe pre- 


ed to be done by coercion of her huſband. Vide Dalt. 
cap. 104. (0 Stamf. P. C. fol. 26. 9. & libros ibi. 
But this I take to be only a preſumption till the con- 
trary appears, for I have always thought, that if, upon 
che evidence, it can clearly appear that the wife was not 
drawn to it by the huſband, but that ſhe was the prin- 
cipal actor and inciter of it, ſhe is guilty as well as the 


huſband, but ftabitur præſumptio, done probetur in contra- 
rium, neither is the book of 2 E. 3. Corone 160. to the 

contrary, but in the book of 27 Aix. 40. where ſhe was 
indicted alone, inquiry was made, whether it were by co- 
ercion of the huſband. 


And therefore if A. and B. his wife be indicted, by 


theſe names, of larceny, the indictment is not void, for 
the huſband may be convicted, tho the wife be acquitred 
upon thepreſumption of her huſband's coercion. 


Again, the huſband may be acquitted, and the wife 


found to have done the felony alone, for every indictment 
is ſeveral in law; or again, tho primd facie the wife can- 
not be guilty of larceny, no, nor of burglary where the 
huſband i is party in the fact, (tho ſhe may be guilty of 


murder or manſlaughter | jointly with her huſband) and 


therefore primd facie the wife, in ſuch cafe, muſt be acquit- 


ted, yet for my part I think the circumſtances may be 


ſuch, that the wite may be as well guilty in larceny or 
burglary, as her huſband. 


If a ſervant commits felony by the coercion of his maſ- 


ter, yet it doth not excuſe the ſervant, tho it excuſes the 
wife, as is before ſaid, for the wife is inſeparably ſub po- 


teſtate viri, but it is not ſo with a ſervant, for as he is not 


bound to obey his maſter's unlawful commands, ſo he 
may recover damages for any wrong done him by his 
maſter. Dalt. cap. 104. p. 269. (c) 24 


{b) New Edit. cap. 157. p. $03. (c} New Edit. p. 504. 
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CH AP. XLIV. 


Concerning the diverſities of grand larcenies among tbem. 
ſelves in relation to clergy. | 


547 - 


A LTHO the puniſhment of all grand larceny by the See table 


law is death (a), yet in relation to clergy, which 
is a kind of relaxation of the ſeverity of the judgment of 


principal 
matters in 


law, there is difference made by acts of parliament be- Tor» 


tween ſome larcenies and others. | 

By the antient privilege of the clergy, and by the con- 
firmation and ſpecial conceſſion of the ſtatute of 23 E. 3. 
cap. 4. the benefit of clergy was to be allowed in all trea- 
ſons and felonies touching other perſons than the king 
himſelf and his royal majeſty. | ;7 
Therefore, as well in grand larceny, as in other felonies, 
clergy is to be allowed, where it is not taken away by 
ſome ſubſequent act of parliamenr. : | 

And in all thoſe caſes, wherein it is ſo taken away, the 
indi&tment of ſuch larceny or other felony muſt bring the 
caſe within the particular proviſion of thoſe ſtatutes, which 
in ſuch caſes, take away clergy otherwiſe it is to be al- 
lowed, tho upon the evidence it may fall out, that the 
truth of the fact appears to be ſuch, as is within the ſpe- 
cial. proviſion of thoſe ſtatutes that ſo take away clergy. 

The ſtatutes therefore, that take away clergy in ſome 
particular larcenies, are theſe that follow: _ 

I. By the ſtatute of 23 H. 8. cap. 1. All perſons 
“found guilty of robbing any church or chapel, ' or 
* other holy places, or of robbing any perſon in his 


„ dwelling-houſe, the owner or dweller of the ſame 


* houſe, his wife, children or ſervants then being 


within, and put in fear and dread by the ſame, or for 


{a) In antient times it was in the loſs of an ear. Corone 434. Brits. 
ſome caſes puniſhed with the loſs of 24. 6. 5 
à thumb, in others with pillory, and : 

* robbing 


Clergy. 
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& robbing any perſon in or near the highway, and thoſe, 
« that are found guilty of abetting, procuring, helping, 
or counſelling thereof, are exempt from the benefit of 
 * clergy, except fuch as are in the order of ſub-deacon.” 
But upon this ſtatute, tho there muſt be a ſtealing of 
goods, there need not be an actual breaking (4), for the 
ſtealing*in the houſe, and putting the dweller, his wife 
or ſervants in fear, is robbery.” . * 
This ſtatute extended only to a conviction by verdict 
gr confeſſion, but the ſtatute of 25 H. 8, 2 3. extended 
it to a ſtanding mute, or challenging of above the num- 
ber of twenty, or not directly anſwering; and alſo in caſe 
. - of an arraignment of a priſoner for a felony by fringing 
i the goods he ſtole into one county, where he had fi 
ſtolen the goods in a foreign county, in one of th 
manners mention'd in the ſtatute of 23 H. 8. it gave 
2h to the juſtices, upon examination of the fact, to 
put the 8 from his clergy; but herein theſe. things 
were obſervable: 1. It did not give power of examina- 
tion, where the priſoner confeſſed the felony, but 
where he put himſelf upon his trial. 2. Theſe examina- 
Re tions not be recorded. 3. It did extend only to 
” thoſe caſes, where the priſoner was to be ouſted of his 
dilergy by force of the ſtatute of 23 H. 8. and not to 
other caſes, where he was to be, ouſted. of his clergy by 
8 and therefore upon a robbery in 
a dwelling-houſe, where the owner, his wife or ſervants 
pe, and not put in fear, he could not be ouſted 
of his clergy by examination in a foreign county upon 
the Katute of 25 f. 8. Anderſ. Rep. u. 158. p. . 8. 
P. C. cap. 52. N. 115. | ; | 17 
And therefore it was ruled in one Cole's caſe 5 a woman 
broke a dwelling-houſe in Kent in the day - time, none 
being there, and took away goods above the value of five 
ſhillings, and under the value of ten ſhillings, and carried 


„In the caſe of robbing a church ing of goods out of a church or 
Were muſt be an actual breaking to chapel is ouſted of clergy in all caſes, 
bring it within this ſtatute; but by except that of challenging above 
I B. 6. cap. 12. it is not neceſſary, twenty, which defect is ſupplied by 
or by that ftatute all felonious tak - 3 4 V. & M. cap. 9. 6 
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the goods into Suſſex, where ſhe-was indicted of larceny, and 
upon examination it ſhe had broke the houſe, 
und took the s ut ſupra, being above five ſhillin 
and under ten ſhillmgs, and the jury found accordin 
and ſhe was burnt in the hand and diſcharged; for 2 
man in ſuch a caſe ſhould have had his clergy in the 
county of Suſſex, becauſe tho the ſtatute of 39 Elz. cup. 
15: takes away clergy in the proper county, yet the ſta- 
tute of 25 H. 8. as to examination and taking away 
clergy in a foreign county extends 7 to felonies put 
ä — i y 23 H. 8. or 5& 6 E. 6. cap. 10. coram 


in Suſſex ex libro ſuo, 

Aga, the ſtatues of 23 H. 8. and 25 H. 8. did/s 
acce before in ſuch caſes from the benefit of t | 
clergy, us well as the An but as to that they are 
repealed by 1 E. 6. cap. 1 

But by (he flacute- of r E. 6. cap. 12. thothe Rarid of 
24 H. 8. be re-ehatted as to the principals in the caſes be: 
forementioned, and alſo in caſes of breaking of houſes to 
the intent to ſteal, any-perſon being therein, and put in 
fear) if convict 55 — or confeſſion, or d 
mute, and fot directly anſwering, yet it hath this gene 
clauſe, and in all other caſes offenders ſhall have at of | 
their tlergy, and T nnd dy this act thete * 64 

1. In the caſes; There clergy was excluded by chis act, 
there is no ſaving for perſons in holy orders. 

2. Ite the ſtatute of 25 H. 8. cap. 3. as to exa- 
mination in a gy county, and for that * the ſta- 
tute of 5 & 6 E. 6, cap. 10. was made, whereby that 
ſtatute was revived, and ſtands now in force in _ 
article thereof. © 

It reſtored clergy to rere before in all tho 
3 wherein they were ouſted of clergy by 23 and 25 
H. 8. and therefore the ſtatute of 4 95 5 Pb. & M. rap. 
4. Was made, whereby acceſſaries before in murder, or 
robbery in any dwelling-houſe, or in or near the high- 
ways, are vuſted of clergy upon conviction, outlaw 
ſtanding mute, or challenging above twenty, or not 
rectly anſwering. 

So that the ſtatutes of 23 and 25. H. 8. ſtand at this A | 


in __ wien this * that perſons in holy 1 
and 


j 
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15 it be lo found, he-is ouſted 


2 n be found guilty according to the 


5 upon conviction of the offender, eithe 
feſſion, for a man that confeſſeth is found guilty by his con- 
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| RENE Pre ee with others 
by the-ſtature of 1 E. 6 as to caſes within that ſtatute. - 


But if only a ſtranger were in the houſe, and neither 


the owner, his wife, children, or ſervants, this gives no 
diſcharge of clergy by the ſtatute of 23 H. g. and there- 


| fore.there was proviſion: in that caſe by the Dae 8 


tute. 
II. By the ſtatute of 1 E 6: cap: 12. breaking of an 


houſe by night or by day, any perſon being in the houſe 


or put in fear, if it were with an intent to ſteal; tho no- 


thing be ſtolen, a principal was excluded from clergy in 


all caſes, except outlawry and challenging above twenty. 

And alſo in a foreign cou po £9 om yet if upon examination 

by. the ſtatute of 5 

& 6 E. 6: cap. 10. but the 7 err or After is Not 
ouſted of clergy by this ſtatute, - - 

III. By: the ſtatute» of 3 & 6 E. 6. 42. 174 If any 

aws of the 

for robbing any perſon or perſons in his or their 


| 10 dnctling houſes. or dwelling-places, the owner or 
* dweller, his wife, children or ſervants being within 


4 the ſame houſe or place, or in any place within the 


s precincts thereof, ſuch offender ſhall not be admitted 


to clergy, whether the owner or dweller, his wife or 
1 children, then or there being, ſhall be 1 or tleep- 
cc 
“ing. 

« And alſo he, chat ed any perſon i in. any booth or 
< tent, in any fair or market, his wife, children, or ſer- 


| < vant then being within the booth or tet, ſhall be EX- 


<. cluded from clergy... 
This ſtatute is of force, and of great ** daily aſe, 


- and therefore it will be convenient to make on r 


vations upon it. 
Upon this ſtatute theſe things are obſervable : 
1. That it extends not to ouſt esp in any py but 
y verdict or con- 


feſſion, but it extends not to ſtanding mute, challenging 


above twenty, or not directiy anſwering 60). 


L e 34 ML cp 9 nene tal tee ae as allo to 
WHY | And 


the caſc of an outlawry. 


\ 


N % 
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And therefore it is conſiderable, whether, if a man be 
attaint by outlawry, he may not be admitted to his clergy 
A 23 a Clerk attaint, which, tho it avoids not the attainder, 
9 yet it may take off the execution, for clergy is allowable 
4 to a perſon attaint, if the caſe be within clergy, Grompt: 
E Juriſdic. of Courts 126. b. (d) Dy. 205: 4. b. it is held, 
| outlawry upon this ſtatute excludes: not clergy. 11 Co. 
Rep. 29. 5. Poulter's caſe. lf: 


! MW 2; That yer by the ſtatute of 4 U 6 P. & M, cop: 4: 
clergy is taken away in this caſe from the acceſſary before, 
n as well as in caſe of ſtanding mute and challenging above 
„ twenty, or not directly anſwering, for the ſtatute of 4 & 


5 5 P. & M. extends to acceſſaries before in all caſes of 
5 robbing in. dwelling-houſes, as well thoſe within this ſta- 
i tute, as thoſe upon the ſtatute of 23 H. 8. | 
1 g. It hath been held by good opinion, that this ſtatute 
y extends only to him that actually enters the houſe, and 
A ſteals there, and that therefore if A. B. and C. come to 
ir a houſe in the day - time with an intent to enter, and ſteal 
” goods, and that A. only breaks and enters the houſe, and \ 
in takes the goods, that A. only ſhall be excluded of his 
* glergy, and B. and C. that were aiding and aſſiſting ſhould 
d have their clergy: this was the opinion of divers judges 
A at a meeting in Serjeants-inn 30 Novemb. 1664. who 
p- grounded themſelves principally upon Audley's caſe (e), 
upon the ſtatute of 39 Eliz. hereafter cited: but I think 

1 they are all to be excluded of their clergy upon this ſta- 
1 tute of 3 & 6 E. 6. and there cannot be a ſtronger au- 
= thority in it, than the judgment of parliament in the ſta- 
tute of 4 & 5 P. & M. cap. 4. whereby it is enacted, 
ſe, That if any perſon ſhall: maliciouſly command, hire, 
7 or counſel any perſon to commit any robbery in any 

* dyelling-houſe, he ſhall be excluded of clergy. 

And certainly he, that is preſent, aiding, and abetting, 
* is more than an acceſſary before, but then perchance the 
1 indictment muſt not run generally, was preſent, aiding, 
1. and abetting, but that B. and C. did maliciouſly command, 
ng hire, or counſel A. to commit the fat, Dy. 183.6. 1x Co. 


I rien Es” e 
ere bre () or cane 
| : | Rep. 
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Nin. 39. 4. Poulter's caſe ; tho, in my own opinion, the 
words maliciouſiy preſent, aiding, and aberting, do coun- 
- tervail the former, and much more, and it cannot be in- 
tended, that the ſtatute meant to take away clergy from 
thoſe that maliciouſiy counſel or command, which at 


moſt makes but an acceſſary, and yet that we chat is 
ſent and abetting, —— 25 
But, in my opinion, all may be indifted, quod Frege- 
nant & intravernnt, Gc. as in calc of burglary or rob. 
bery, and it differs from the ſtature of 39 Elia. and the 
rather, becauſe the ſtatute of EDS P: . extends 
: not'co offenſes made after by 39 
4. This ſtatute ade hea ro 3 of the houſe 
with an intent to rob it, but r ee e een 


robbing, or taking away 


1 The robbing by day right b ie this acute. 


5. The dweller, his viſe children or ſervants muſt be 
within the precinct of the houſe ſleeping or waking, but 
it is not neceſſary they ſhould be put in fear, neither is it 
/ HON eee ere e ee eee 
robbery is done. 
But it is not-enough, that a ranger be in the-houſe, 

— — the owner, his wife, children, ſervants or ſome 
of them be in the houſe at the time alſo, cho it — 
uponthe ſtarute-of 1 K. 6. . 12. | 

8. There muſt be not only an actual ſtealing of ſome 
goods in the houſe, but an actual bricking of tw haute 
or the ſtatute ſpeaks of robbing, which —_—— . 
than a bare taking of 

Aug. 14 Car. 1. Tbomas Williams, Thomas Boten, and 
Richard Harper having broken the lodgings of Sir H. 
Hungate at Whitehall, and taken thence feveral goods of 
Sir H. Hungate; Croke and Crawley were adviſed with, to 

the indictment, who d theſe points: 1. It muſt 

laid for breaking the Lie s manſion-houſe called 
Whiteball (, and ſcaling — of Sir H. Hungate, 
for all the ings in I bitobail were part of the king's 
houſe, and differ'd from an inn of court, where each 
| chamber is a ſeveral RO becauſe every one 


| % Tab, 11. 7 | 
FES hath 


. 
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HISTORIA ' PLACITORUM CORONEZ. 
hath a ſeveral intereft in his chamber. 2. That upon the 
ſtatute of 5 & 6 E. 6. the indictment need only be, that 
he broke the king's houfe called V biteball, and ſtole the 
goods of Sir H. Hungate, divers of the king's ſervants 
n being in the houſe, without ſaying, that any body 
Ly * oe fear (which was neceſſary by the ſtatute of 
23 H. 8.) but merely the ſtatute of 5 & 6 E. 6. 


and accordngly the indi t was drawn. 3. That upon 


an indictment upon 23 H. 8. or upon 5 E. 6. there muſt 
be an actual breaking of the houſe, and alſo a robbery or 
n ſome thing. | 

4. That if a thief comes into the houſe, the doors being 
open, and then breaks open a chamber-door, and ſteals 
goods from thence, this is a breaking of the houſe within 
thoſe ſtatutes, and accordingly at the gaol-delivery at the 
Old- Bailey, 29 Aug. 1 +. Car. 1. thoſe two juſtices being 
preſent, they were indicted, and Harper being fled, the 
other two were found guilty; Williams was reprieved be- 
fore judgment, but Bates was executed, ex libro Twiſden, 

Upon this latter reſolution it ſeems, that Bayne's caſe - 
in Papbam's Rep. 36 & 37 Eliz. n. 10. was ſomewhat too 
ſevere (g), where one came into a tavern to drink, and 
ſtole. a cup that. was brought them to drink in, the owner 
and his ſervants being in the houſe, and upon this he was 
ouſted of his clergy upon the ſtatute of 5 & 6 E. 6. which 
caſe was doubred by the juſtices upon a meeting among 
them Novemb. 1664. but it was then agreed, if two come 
into a tavern to drink, the door yy open, and divers 
of the family being in the houſe, and one up; ſtairs 
and breaks a chamber-door, and ſteals , and both 
depart before the felony be diſcovered ; reſolved by us 
all. that clergy is «taken away from him that breaks 
open the door, if he be indicted upon the ſtatute of 5g E. 
6. but not from the other, for the breaking of the door 


was an act of violence, and fo the breaking of a counter 
or cheſt (); for a Dea Fe 05 5 
hance of a 


But tho the breaking of the door, or pere 
counter, may be ſuch an act, as may make it a on 
within the ſtatute of 5 E. 6. yea, and altho in that 


A/ This caſe denied to be law, Kel, 6. (% See Kel. 6g. 


— 


© = 
* — 
_ * — 
= . 
= 


that the courſe at Newgate 


/ o 
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before-mentioned, and in a caſe upon a ſpecial verdict our 
of Cambridgſbire before · mentioned, it was held the 


breaking of a cheſt was all one as to this purpoſe with the 


breaking of a door, tho the cheſt were ax by the 
thechold, guod vide antea cap. 43. yet I muſt. needs ſay, 
that the 888 always Race my 
time, that the hreaking open of a chamber-door, and of 
à counter or cupboard 9924 to the freehold, hath brought 


it within the ſtatute of 5. E. 6. to ouſt of clergy; yet 


when a party enters. the doors open, and breaks up on! 
a cheſt or trunk, and ſteals thence goods, that is not ſuc 
a robbery, as is within the ſtatute, of 5 E. 6. to ouſt of 


_ Clergy, and ſo was the difference 15 at Newgate 1671. 


upon the robbery; of the cook of Serjeants-inn in Fleet- 
ſtreet, by certain perſons that came in to eat, and ſlipt u 
ſtairs, and pick ons a chamber-door,. and broke ope 
a cheſt, and ſtole plate of value: it was agreed, 
that the picking open the lock of the _chamber-door 
brought it within the ſtatute to ouſt clergy, but the 
breaking open of a cheſt or trunk only would not ouſt 
lergy upon the ſtatute of g E. 6. or 39 Elz. and ſo by 
Lee ſecondary was the conſtant courſe at Newgate in his 
As to robbery in booths or tents in fairs and markets, 
within the 5 E. 6. cap. 12. H. 41 Elz. B. R. the robbing 


of a ſhop. in Weſtminſter-hall was ruled not to be within 


this ſtatute to be ouſted of clergy. 


If a ſervant opens a.chamber-door in his maſter's houſe, 


- 


and ſtrals goods, Sir N Hyde, who was ſevere 720155 


in caſes; criminal, doubted, whether this were within 


ſtature to ouſt. him of his clergy : vide infra... 

IV. The next ſtatute relating, to this matter of robbing 
in houſes is 39 Eliz. . 15. Which recites, that the pe- 
nalty of robbing of houſes in the day - time, no perſons being 
in the houſe at the time of the robbery committed, is not 
ſo penal as robbery in any houſe, any perſon being there- 


N the time of the robbery committed, which hath em- 


Idened perfons. to commit heinous robberies in break- 


ing and entering perſons houſes, none being in the ſame, ' 
and enacts, That if any perſon ſhall be found guilty by 


| LAWN 4.2.4 #068 
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ling-houſe, or any part t 
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« verdict, confeſſion, or otherwiſe for the felonious tak- 
ing away in the day-time of money, goods, or chatteis 


any dwel- 


to the value of five —_— or 1 in 


« out-houſes belonging and uſed vin he faid dwelli 
< houſe or houſes, altho no perſon ſhall be in the faid ho 
or houſes at the time of the felony committed, 
« ſuch perſon ſhall be excluded from the benefitof Aeon 
Upon this flatute theſe things are obſervable : | 
' 1. That the indictment, whereupon ſuch perſon is to 
deutet af the benefit of his clergy, preci 
to follow the ſtatute, vir. it muſt be in the 


no perſon being in tle houſe, and muſt appear to be ſo 
OV | 


upon ene | 
2. And therefore, if either the indictment purſues not 
the ſtatute, or the evidence makes not good the indict- 
ment, he is to have his clergy, and therefore upon ſuch 
an indictment he may be acquitted of ſtealing againſt the 


form of the ſtatute, and found guilty of ſimple felony at 


common law, tho the indictment concludes contre forman 
fta tuti; and the ſame law it is, if an indictment be form- 
ed upon the ſtatute of 23 H. 8. or 5&6 E. 6. for tho 


| the Indies. in dt caſes be ſpecial, and con- 
clude ſometimes contra formam Faturi, ye — they include 


felony at common law, and tho the ind 


ing contra formam fatuti be Webs 0k tabs ry, | 


as the circumſtances requi by the ſtatute be pu 


for the ſtatutes in theſe caſes make not the felony, but 


only exclude clergy, when the felony is fo circumftan- 
tiated, as the ſtatute mentions, and is fo expriſed in the 
indictment. * 

3. If the indictment be formed upon this ftarute, as 
that he broke and entered the houſe in the day time, nd 


ſtole, no perſon e Antares if rappers upon the 
that the fel 


evidence, ony was committed without theſe 


circumſtances, as if it were committed ih the night, or not 


in the day, ſo that it is burglary, or if committed when 
fome of the family were in the houſe, in which caſe he 
had been ouſted of his clergy by the ſtatute of g 6 E. 6. 
if the indictment had been formed upon that ftature, yet 
W pecally 

OL, 


any out- houſe or 


added upon the 
ſtatute 


525 
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5 2 becauſe 


| 225 U 
ne this ſtatute, as well as upon the ſtatute of 5 E. 6. 
- - there mult be theſe three things concur to ouſt clergy ; 


there muſt be ſome act of force or breaking 


fore, to 
ſuch a force or breaking, as is within this 
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ſtatute of 39 Elia. ſhall be found guilty of ſimple felony 


at common law, and ſhall not be ouſted: of his clergy by 
the ſtatutes of 23 H. 8. 1 E. 6. 5 & 6 E. 6, or 18 Elia. 


indictment is not formed upon thoſe 
| tes, but only upon 39 Eliz. and if the circumſtances 
of the ſtatute of 39 Eliz. upon which the indictment is 


formed, be not 1 | in the evidence, he muſt haye 155 


clergy, and fo is the conſtant practice. 

4. Altho this ſtatute of 39 Eliz. in the body of the 
ks only of ſtealing, yo in as much as the pre- 
ſpeaks of robbery, it hath been always taken, that 


1. There muſt be an actual ſtealing or taking away of 
of ſome value upon the ſtatute of 3 & 6 E. 6. and 
of goods to the value of five ſhillings upon this ſtatute; 
but it is not neceſſary, that the goods be carried out the 
houſe; for if he takes them out of a trunk or cupboard, 
and lays them in the room, and be apprehrnded before 
he carries them away, it is a ſtealing within the ſtatutes, 


and at common law alſo, as was reſolved by all the Judges 


diſſentiente, in a caſe out of Cambridgeſbire upon a ſpe- 


nd 
cial. verdict there found upon an indictment upon the 


ſtatute of 3 & 6 E. 6: anno 1664. (i). 2. It muſt be a 
ſtealing of goods inthe houſe, and therefore he that- . 


or is party to the ſtealing them, being out of the 5 50 


is not hy this ſtatute to be ouſted of his cler 

51 as well as upon the ſtatute o 66 6, 
king: (k) 

Now what ſhall/ be ſaid. ſuch a force, as muſt Prins 

the party within this ſtatute, hath been topched be- 

to which IL add, 1. That whatſoever breaking 


will make 2 burglary, if 1 1t were in the aight, will make 
tute and that 


i], This was Simg/on's caſe men- command ap 7 to commit 
tioned ow, and 18 reported Kel. „ fuch offenſe, ſhall be 204 
31. e froth the benefit of 


And by ta Arn: 4 
ever ſhall flonioully it "rap the 
© value of -40z. in any dwelling- 
„ hotiſe or out- houſe thereto be- 


7 But-now by 10 C ir . 3. 
cap. 23. Whoever by night or day 
© ſhall in any ſhop, ware-houſe, 
„ coach-bouſe, or ſtable, privately 


i. and feloniouſly ſteal to the value 
* of $5. or more, tho 22 


ſheets oe hl i; ae 


E or 


66 
- * 


1 longing, altho it be not broken, 


oa therein, their aid- 
ſters are excluded from 


of 


2 4 Dor any 
ers or 
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of 5 E. 6. to ouſt the thief of his clergy, as if he breaks 
open the outward or inward door of the houſe, 8 the 
lock of ſuch door, draws the latch, breaks open the 
dow, Fc. 2. Some breaking or force will ouſt vols 
upon the ſtatutes of 5& 6 E. 6. and 39 Elz. which wall h 
not make a burglary, if it were in the night, as where he 
enters by the doors open, and breaks open a counter or 
cupboard fixed to the freehold,” as was agreed in the 
nner caſe before- mentioned. 
T. 16 Car. 2. Simpſon's caſe, where the caſe was thus; 
a man came into a dwelling-houſe, none being within, 8 
and the doors being open, and broke up a cheſt, and took ö 
out goods to the value of five ſhillings, laid them on the 
floor, and before he could carry them out of the cham- 
ber, he was apprehended, and upon this matter ſpecially 
found he was ouſted of his clergy upon the ſtatute of 39 
Elz. for the taking of them out of the cheſt was felony 
by the common law, and the ſtatute of 39 Ez. did not al- 
ter the felony, but only excluded clergy ; pen ounes li- | 
ciarios Angilæ. Ex libro Bridgman. 
But whereas in that caſe the breaking open of the cheſt he 
was held ſuch a force or breaking, as excludes clergy up- 
on that ſtatute, I have obſerved, that the conſtant prac- 
tice at Newgate hath not allowed that conſtruction, un- 
leſs it was a counter or cupboard fixed; yet nate, this re- 
ſolution of 16 Car. was by all the judges of England then | 
preſent, and tho one difſented, he after came abour to 
the opinion of the reſt. Ideo quere. 
T. 13 Car. 1. B. R. Evans and Finch (I) were arraigu- 
ed at Newgate upon an indictment, that they at twelve of 
the clock in the day, domunmenfionalem Hugonis Audely 
de interiori templo, null perſond in eadem _ exiſtente, 
fregerumt, & 401. from thence did ſteal, a ſpecial ver- 
was found, that Evans by a ladder climbed up to the 
vpper window of the chamber of H. Audely, and took. 
out of the ſame forty pounds, and Finch ſtood upon the 
ladder in view of Evans, and ſaw Evens in the chamber, 
and was aſſiſting to the robbery, and took part of the 
money, and thae at the time of the robbery 3 
ſons were in the Inner Temple-ball, and in in divers other 
| (t) 1 Car. 473. 


A party 
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| parts of the houſe; ruled, 1. That a chamber in an inn of 


court is demus menfonehs within the ſtatute an Elig. 


of him who was the owner of the chamber. hat — 


* 


* 


tho this chamber was parcel of the Inner 7 emple, and 

other perſons were. in-the hall and other parts of the In. 
ner Temple, yet no perſon being in the chamber, this of. 
fenſe was within the ſtatute of ah Eliz. and fo it differs 


from the caſe of Whiteball . where the 


indictment was upon the ſtatute of 3&6 E. 6. 3. That 
in as much as Evans was only in the chamber, and Finch 
entered not the chamber, Evans had judgment of death, 
and Finch had his clergy. 

And the like law had been upon the ſtatute of 5 & 6 
E. 6. as is before declared; for theſe ſtatutes onl ex 

ude the parties that actually take out of the dwelli a0 

uſe, not thoſe that are preſent and aſſenters (m 27 as ha 
an alſo before declared (u) upon the ſtatute of 1 Fac, 
of ſtabbing. _ 

And herein it differs from bulglary and robbery, for 

ercin all perſons, that are preſent, aiding, and aſſiſt- 

ng, are equally burglars or robbers with him, hat en- 
ters or actually takes; but of this hereafter. 

But this ſtatute of 30 Elia. takes not away the benefit 
of clergy, where the offender ſtands mute, but only in 
the caſe of conviction by verdict, confeſſion, or other- 
wiſe according to the laws of the realm; quere of out- 

for there the party is attaint indeed, but not 


lawry, 
found guilty, for if he reverſe the outlawry, he ſhall plead 


to the felony. (0) 


who comfort, aid, a 


And — far for thoſe larcenies, that relate to the 
. of any wherein clergy is excluded. 
he next ſtatute, that excludes from clergy, is the 


ſtatute of 1 E. 6. cap. 12. and 2 & 3 E. 6. cap. 33. which 


exclude clergy from any perſon convict by verdi& or con- 
feſſion of ſtealing ay horſe, are,” or gelding, or wil- 
fully ſtanding mute. 


" {m}) But by 3 & 4 N. & M. to the value of 55. or ypmards, d- 

9. olergy is taken àwa e den all, tho no perſon be within the ſame. 
t, aſſt %, Fide antea, p-. 468. 

2 hire, or command any per 1 % But now by 3 © 4 W. &M. 

on feloniouſly to break any wel- cap. 9. Clergy is expreſly _ away 

ling-houſe, ſhop, or ware-houſe in caſe of outlawry, or 0 of ſtanding 

to belonging, and feloniouſly mute, Oc. 
o take away any money, goods, Ge. 8 p 
28 ut 
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But'it takes not away clergy from acceſſaries before or 
after. 
Yi The ſtatute of 8 Elz. cap. 4. by which he that 
takes money or goods feloniouſly from the perſon of any 
other, privily, without his knowledge, is ouſted of his 
clergy, if convict by verdict or contefſion, or if he chal- 
lenge above twenty peremptorily, or ſtands mute, or will 
not directly anſwer, or be outlawed. 

Upon this ſtatute theſe things are obſervable : 1. It 
doth not alter the nature of the felony, and therefore, if 
what he takes away ſo, be not above the value of twelve- 
pence, it is only petit larceny, as it was before, and fo 
differs from the caſe of robbery, Co. P. C. cap. 16. p. 68. 
Crompt. de Pace, fol. 33. b. 2. The indictment muſt be 
purſuant to the ſtatute, viz. quod felonicò, &c. clam & ſe- 
crete à perſond, &c. cepit, otherwiſe the offender hath his 
clergy. 3. It doth not ouſt acceſſaries of their clergy, 
nor it ſeems doth it ouſt any of his clergy but him that 
actually picks the pocket, and not thoſe that are preſent, 
aiding and aſſiſting, upon the reaſon of Evan's caſe be- 
fore, for it ſhall be taken literally. 5 

By an act of this parliament, viz. (p 


%, This was left unfiniſhed by © king's naval ſtores, ate excluded 
our author, but I ſuppoſe the ſtatute © from e , | | 
here meant is 23 Car. 2. cap. 5. by As to ſublequent ſtatutes, which 
which © All who ſhall feloniouſly take away clergy from larceny in 
* ſteal woollen manufactures from dwelling-houſes, wide poftea fub fine 
* the tenters, or ſhall embezzle the cap. 48. | phe. | 


1 Blackſ. 


% 
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fs © A F. Mv. 


Concerning petit larceny. "a 


- 


ETIT larceny is the felonious ſtealing of money or 
Cans, ch. s not above the value of twelve-pence without 
| a: robbery; for altho that by ſome opinions the value of 

Foſter 73. twelve-pence makes grand larceny, 22 Afiz. 39. per 


166. Thorp, yet the law is ſettled, that it muſt exceed. twelve. 


6 | 
bee. Index Pence to make grand larceny. Feſt. 1. cap. 15. (a). 8 E. 
my prog 2. Coron. 404. | 1 
Larceny, Ibe judgment in caſe of petit larceny is not loſs of life, 

but only to be whipt, or ſome ſuch corporal puniſhment 

leſs than death, and yet it is felony, and upon the con- 

viction thereof the offender loſeth his goods, for the in- 

dictment runs felonice. 27 H. 8. 22. 3 

A party indicted of petit larceny and acquitted, yet if 

it be found he fled for it, forfeits his goods, as in caſe of 

grand larceny. 8 E. 2. Coron. 406. Stamf. P. C. p. 184. 4. 

But in caſe of petit larceny there can be no acceſſarics 
neither before nor after, P. ꝙ Fac. 12 Co. Rep. 8 1. 

If two or more be indicted of ſtealing goods above the 

Voaliie of twelve-pence, tho in law the „L are ſeveral, 
yet it is larceny in both. 8 E. 2. Coron. 404. 

But if upon the evidence it appears, that A. ſtole 

twelve- e at one time, and B. twelve-pence at another 

time, ſo that the acts themſelves were ſeveral at ſeveral 

times, tho they were the goods of the ſame perſon, this 

zs petit larceny in each, and not grand larceny in either. 

6 It 4 be indicted of larceny ee to the value of 


ſive ſhillings, yet the petit jury may upon the trial find it 
to be but of the value of twelve- pence, or under, and fo 
peſt larceny. 41 E. 3. Coron. 451. 18 Affiz. 14. Stam. 


ſa 2 Co. Inflit. 190. f 


C. p. 24. b. 


/ 
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If A. ſteals goods of B. to the value of ſix-· pence, and 
it another time to the value of eight · pence, ſo that all 
put together exceeds the value of twelve-pence, tho none 
a part amount to twelve-pence, yet this is held grand lar- 
ceny, if he be indicted of them altogether, Stamf. P. C. 
p. 24. collected from the book of 8 E. 2. Coron. 415. 
Dalt. cap. 101. p. 259. ( 3 

But if the goods be ſtolen at ſeveral times from ſeveral 
perſons, and each a- part under value, as from. 4. four- 
zence, from B. ſix-pence, from C. ten- pence, theſe are 
83 petit larcenies, and tho contained in the ſame in- 
dictment make not grand larceny. 


8 


But it ſeems to me, that if at the ſame time he ſteals . 


goods of A. of the value of fix-pence, goods of B. of the 
value of {ix-pence, and goods of C. of the value of ſix- 
pence, being perchance in one bundle, or upon a table, 
or in one ſhop, this is grand larceny, becauſe it was one 
entire felony done at the ſame time, tho the perſons had 
ſeveral properties, and therefore, if in one indictment, 
wy make grand larceny. 3s 
f A. ſteals' clam & ſecret? out of the pocket of B. 
twelve-pence, tho the ſtatute of 8 Eliz. takes away cler- 
gy from a pick-pocket, yet it is but petit larceny; quod 
, wide Jupra, p. 529. ; 
And ſo it a man could poſſibly ſteal a horſe of the va- 
lue. of twelve-pence only, or under, or break a houſe in 
the day-time, and ſteals goods only of the value of twelve- 
pence, the owner, his wife or children being in the houſe, | 
and not put in fear, this will be but petit larceny, notwith- 
ſtanding the ſtatute of 5& 6 E. 6. takes away clergy ; 
for that ſtatute altered not the nature of the offenſe, ut 
takes away clergy, where clergy was before, namely, 
where the offence was capital, as in caſe of grand larceny. 
But if they were put in fear, then it would 7 robbery, 
how ſmall ſoever the value were, and ſo could not fink. 
into the nature of petit larceny; but of this in the next 
chapter. | | R 8 
e , New Edit. cap. 134. P. 494. — 
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OBBERY is the {tonious and violent takin of 
1 or ES from the perſon, of another, 
paring kim in fear, be the value decker above or under 


17. p. 243» one ſhil 


Index to 


In an e it is to be conſidered, 1. What is a feloni- 

ous taking from the perſon. 2. Who ſhall be ſaid a fe- 
lonious taker from the perſon of a man. 3. What vio- 
lence or putting in fear is requiſite to make up robbery. 


4. In what caſes ſuch a robber 1 is admiſſible to his clergy. 


As to the firſt. 

I. There muſt be in caſe of ber (as alſo in all cafes 
of larceny) ſomethi feloniouſſy taken, for altho an- 
tiently an Laftault to the intent to rob, or an attempt to 
rob was reputed felony, voluntas reputabatur pro fatto, 
25 E. 3. 42. 13 H. 4. 7. per Gaſcoigne 27 Mie. 38. yet 
the law is held ht at this day (a), and for a long 
time ſince the time of Edward III. and therefore if A. 
lies in wait to rob B. ang aſſaults him to that purpoſe, 
and requires him to deliver his purſe, yet if de fatto he 
hath taken nothing from him, this is not felony, but on- 


ly a miſdemeanor, for which he is puniſhable by fine and 


N 9 E. 4. 26. b. Stamf. P. C. p. 27. b. Co. P. 
C. 5 ; 
* There is a double kind of raking, viz. a taking in 


| law, and a taking in fact. 


If thieves cole to rob A. and finding little hour, * 
enforce him by menace of death to ſwear upon a 
fetch them a greater ſum, which he doth hs 7 en 
is a taking by robbery, yet he was not in conſcience 


bound by ſuch compel ed oath, for the fear continued, tho 
| the oath bound him not, and 1 in that caſe the indictment 


a/ Plowd. Com. 259. 6. | 
| | need 
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need not be ſpecial, for that evidence will maintain a ge- 

neral indictment of robbery, 44 E. 3. 14. 5. 4 H. 4. 2. 4. 

Co. P. C. p. 68. Dalt. cap. 100. p. 257. (5), who faith ic 

was ſo adjudged alſo in P. 36 Flix. 

If A. aſſaults B. and bids him deliver his purſe, and B. 
delivers it * this is a taking, ſo it is if B. 
refuſes, and then . prays him to give or lend him mo- 
ney, which B. doth neee s is robbery, for B. 
doth it under the ſame fear, Dalt. cap. 100. 44 Elx. 
Cremp. 34. 6. ſo it is if B. throws his purſe or cloak in a 

buſh, and A. takes it up and carries it away; ſo if B. 
flying from the thief lets fall his hat, and the thief takes 
it and carries it away, for all is the effect of the ſame 
fear. Dalt. ubi ſupra. 

So if A. without drawing his u requires B. to 
deliver his purſe, who doth eier it, and A. finding but 
two ſhillings in it gives it him again, this is a taking by 
robbery. 20 Eliz. Crompt. 34. Dalt. ubi ſupra. 

If A. have his purſe tied to his girdle, B. aſſaults him 
to rob him, and in ſtruggling the girdle breaks, and the 
purſe falls to the ground, this is no robbery, becauſe no 
taking; but if B. 8 the purſe, or if B. had the 

purſe in his hand. and — the girdle breaks, and ſtriv- 

ing lets the purſe fall to the ground, and never takes it 

up again, this is a taking og Co. P. C. p. 69. 


Dalt. cap. 100. Cay. 1 1 
It is not always there ſhould - 


be ſtrictly a DS nn but it ſufficeth if it 
de 19 his preſence, as appears by ſome of the former in- 


ſtances, in caſe it be done with a putting in fear : as Fofter. 
where a carrier drives his ee 8 


his horſe, or cuts his pack, and takes away the 

if a comes into the preſence of ad wh ie 
NOS, 099 „ pn drives away his horſe, 
| * Pate. abs ſupra. Stam. J. E. E 27. 6 
1 "Who all be ſaid a —_ robbing or taking. 


ons come to rob a man, and they are all 


. — wy only actually takes the money, this is- 
in 5 | 


„ New Bdit. cap. 153. P. 49% 
| / Pudſey 


: , 
* 
* - 
- g 
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Pudſey and two others, viz. A. and B. aſſault C. to rob 


him in the highway, but C eſcapes by flight, and as they 
were aſſaulting him A. rides from Pudſey and B. and aſ- 


faults D. out of the view of Pudſey. and B. and takes from 
him a dagger by robbery, and came back to Pudſey and 
B. and for this Pudſey was indicted and convict of rob- 


bery, tho he aſſented not to the robbery of D. neither 
was it done in his view, becauſe they were all three aſ- 


ſembled to commit a robbery, and this taking of the dag- 
ger was in the mean time. 28 Eliz. B. R. Crompt. 34. 
And ſo it is if A. B. and C. come to commit a robbery, 


and A. ſtands centinel at the hedge - corner to watch if any 
come, and B. and C. commit the robbery, tho A. was 


not actually preſent, nor within view, but at a diſtance 
from them; and the like in burglary. 11 H. 4. 13. Co. 


P. C. p. 64. | 


6 | . %Y 4 
e What ſhall be ſaid a putting in fear, or violent 
„ 0155 | | K 
Without putting in fear or violence it is not robbery, 
but only larceny, and the indiftment muſt run, quod vi 
& armis apud B. in regid vid ibidem, &c. 40 5. in pecuniis 
numeratis felonice & wiolenter cepit a perſond ; and there- 
fore if the word vio/enter be omitted in the indictment, 
or not proved upon the evidence, tho it were in altd vid 


reęgid & felonice cepit à perſon, it is but larceny, and the 
| offender ſhall have his clergy. Dy. 224. 6. H. 17 Jac. in 
Z. R. (c). Harman was indicted of the robbery of Half- 
penny in the highway; and upon the evidence it * 
Ifpeany 


that Harman was upon his horſe, and required 


oo | to open a gap for him to go out, Halfpenny going up the 
. ſlipt 


bank to open the gap, Harman came by him, an 
his hand into his pocket, and took out his purſe; Half- 
not ſuſpecting the taking of his purſe, until turn- 


: ing his eye he ſaw it in Harman's hand, and then he de- 
manded it, Harman anſwered him, Villain if thou ſpeakeſt 


of thy purſe, I will pluck thy houſe over thine ears, and 
ive thee out of the country, as I did John Somers, and 


| then went away with his purſe; and becauſe he took it 


not with ſuch violence, as put Halſpeuny in fear, it was 


ruled to be but ſtealth, and not robbery, for the words 


+ (el 2. Bol. Bey. 154. 
2 of 


\ 
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of menace were uſed after the taking of the purſe, where- 


fore he was found guilty only of larceny, and had his 


. clergy (d). 
IV. As to the point of clergy in robbery. > dunes 
The ſtatute of 23 H. 8. cap. 1. (e), and 5 & 6 E. 6. 


cap. 9. do not ouſt robbery of clergy in all caſes, but on- 
ly in two, vix. when the robbery is committed in a man- 


ſion-houſe, the owner, his wife, children or ſervants 
being in the houſe and put in fear (), or when commit - 
ted in or near the highway. | | | 


And therefore Trin. 38 H. 8. Moore, u. 16. p. 3. KA 
man indicted of robbery in quãdam vid regid pedeſtri du- 


cent” de London ad Iflington, and accordingly found: 
ilty, had his clergy, for the words of the ſtatute are 
robbery in or near the highway be ball be ouſted of his 


clergy, and therefore the indictment and conviction muſt 
be of a robbery in vel prope altam viam regiam, and it is 


not ſufficient to ſay only vid regid or vid regis pedęſtri. 


For where any perſon is to be ouſted of his clergy by 
ways 


virtue of any act of parliament, two things are 


requiſite, 1. That the indictment bring the fact within 


the ſtatute, but need not conclude contra formam ſtatuti. 


2. That the evidence and finding of the jury likewiſe 


bring the caſe within the ſtatute, otherwiſe the priſoner 
is to have his clergy. | | | 


But an indictment of a robbery in vel prope altam viam 


it be either in or near it, tho an indictment ought to be 


certain, yet this is not the ſubſtance of the indiftment, 


nor that which makes the crime, but only to aſcertain the 
court-as to the point of clergy to ſerve the ſtatute. 


regiam, tho in the disjunctive is uſual at Newgate, for if 


- (4) But it ſhould ſeem, that this 
was a private ſtealing from the per- 
ſon of another, and therefore, if a- 
bove the value of twelve-pence, 


would have been ouſted of clergy by 


8 Eliz. cap. 4. if the indictment had 
been laid purſuant to that ſtatute. 
-(e} This ſtatute, and that of 25 
H. 8. cap. 3. ouſts only in caſes 
of conviction, ſtanding mute, not 
directly anſwering, ' or challenging 
peremptorily above the number of 
twenty, but does not extend to the 
Gle of an outlawry, but this fees 
"4 


to be included in the word attainted 


in 1 FE. 6. cap. 12. however it is ex 


preſsly provided for by 3 & 4 N. 
cap. 9. | "7 
{f) Reing put in fear is neceſſary 


by the 23 H. 8. cap. r. (and alſo by 


1 E.6. cap. iz which perhaps is the 
ſtatute intended by our author) but 


by 5 & 6 E. 6. cap. 9. all that is re- 


quiſite is, that the owner, Sc. be in 


the houſe, tho not put in fear, for 
the expreſſioa-of that flatute is, tbe 
ober, &c. being in the Louſe, wwhe- 
ther ſleeping or waking. 

| A rob- 


a & 
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A robbery is committed upon the Themes in a ſhip 
there lying at anchor below the bridge, on that ſide of 


the river which is in Middleſex ; for this robbery Hyde 


and others were indicted as of a robbery done in vel prope 
altam viam regiam, and were ouſted of their clergy, for 
the Thames is in truth alta via regia the king's high 


ſtream; and if it were not, yet it is not far off from it, 
and the ſtatute ſays near not near. 
By the ſtatute of 25 H. 8. cap. 3. (g), clergy is ouſted 


upon examination, if the original offenſe were committed 


in another county, and excluded from clergy by 23 H. 


8. cap. 1. and that ſtatute extends to robbery in a man- 


|.  Gon-houſe, or in or near the highway. 


A. robs B. on the highway in the county of C. of goods 
to the value only ef twelve-pence, and carries them into the 
county of D. it is certain, that this is larceny in the county 
f D. as well as in the county of C. but it is only rob- 


bery in the county of C. where the firſt taking was, and 


for robbery he cannot be indicted or appeal'd in the county 
of D. but only in the county of C. but he may be in- 
dicted of larceny in the county of D. and it is certain, 


tho the robbery were but of the value of one penny, 
e - were ty of C. he 


indicted thereof in the coun 
ſhould have had judgment of death, and been excluded 
from clergy. . 7 Ob 
Tet if A. be indicted of larceny in the county of D. 
and the jury find the value to be only twelve-pence, he 
ſhall only have the judgment of petit larceny, and not 
_ ſuffer death, as he hou 


pears 
upon examination upon the trial in the coun of B. that 
It was a robbery ; the like law is, if it had — a rob- 
bery in a dwelling- houſe within the ſtatute of 23 H. 8. 


decauſe it can be no more than petit larceny in the coun- 


ty of D. it being found but of the value of tw-elve- pence, 


and accordingly reſolved by the opinion of all the juſtices, 


31 Eliz. Moore, n. 739. pag. 550. tot the ſtatute of 25 H. 8. 


extended to ouſt them of clergy, where clergy is demand- 


able; but the jury finding the value to be but twelve- 


(8) This ſtatute was in effeR repealed by 1 F. 6. cap. 12. but is revived 
by 6 E. 6, cap. 10. | obs 
. | _ pence, 


d have done, if he had been in- 
died of robbery in the county of C. altho it 
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ce, or under, no clergy is demandable, becauſe petit 
y. but che arty is to be whipt only. 

It hath been before obſerved, cap. 44: that upon the 

2 Eliz. cap. 15. tho A. and 6. 5. be boch preſene 

ad coneing o the breaking and entering of a houſe - 
to rob, and A. only enters into the houſe, and B. ſtands 
by, 4. ſhall be:oulted of kivebunh but B. ſhall have his 
clergy (), becauſe A4. only entered the houſe, and the 

—_ of the ſtatute only to him that actually 
enters the houſe; yet if A. and B. be preſent, and con- 
ſenting to a robbery in or near the highway, or to a bur- 
glary, tho 4. only actually commits the robbery, or 
actually breaks and enters the houſe, and B. 5 
be watching at another place near, or itn about a robbery 
hard by, which he effects not, yet they are both robbers 
or bu lars, and both ſhall be ute of their clergy, as 
in Pudſey's caſe; and the reaſon of the difference 1s, be. 
cauſe in this caſe both are robbers and burglars, but in 
the former caſe both ſteal not in the houſe,” but only A. 
and that ſtatute binds up the excluſion of the 2 to 
ſtealing in the houſe. 

Anno 1672. at Newgate, A ani . C. and D. con- 
clude to ride out to rob, accordingly they rode out; 
but at Hounſo D. parted from the company, and rode 
away to Colbrook; Hyde, A. B. and C. towards Eg- 
bam, and about three miles from Hounſlow, Hyde, A. and 
B. aſſaulted a man; but before he was robbed C. 
another man coming at a diſtance, before the aſſault, 
e e was Dos Con EE OI 
intending either to ro or to prevent his coming to 
aſſiſt, =; in his abſence Hyde, A. and B. robbed the firſt 
man of divers ſilk ſtockings, and then rode back to C. 
and they all went to Landon, and there divided the ſpoil: 
it was ruled upon good advice, 1. That D- was not guilty 
of the robbery; tho he rode out with them upon the ſame 
deſign, becauſe he left them at Hounſlow, and fell not in 
with them, it may be he repented of the deſign, but at 
l not. 2. That C. tho he was not actually 


(hb) the ſtatute of clay: loa ö 
vor OM ay he — abetters, ho 
have ne 
preſent 
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5 ent at the robbery,.nor, as I remember, at the aſſault, 
t rode back to ſecure his company, was guilty as well 
as 5 A. and B. and thereupon C. as well as Hyde, A. 
and B. had judgment of death, and was excluded of 
Tlergy, the indictment being for robbery on the highway, 
according to the reſolution in Pudſey's caſe, for . 
neee ente % 6b 


ae e wan H. A P. XII. 


1. 


Concerning 1 reſtitution of cools folen, 4 the confiſcation 
1 ou n in the 2! or ages; 


— i 7 
92 4 proceedings and judgment in criminal cauſes, yet 
. Roch as it properly relates to larcen and 1 of 
ö 36. 
goods, it will not be amiſs to take it up here as an appen- 
- * the four former chapters touching larceny and 
ro 
There are three means of reſtitution of goods for the 
party, from whom they were ſtolen, viz. 1. By appeal 
of robbery or larceny.” 2. By the ſtatute of 21 5 8. cap. 

11. And 3. By courſe 5 EY law. * 

5 1. Upon an appeal of robbery or larceny, the 
were convict thereupon, reſtitution of the goods 180 
tained in the appeal was to be made to the appellant, "oe 
iĩt is one of the ends of that ſuir.. | 

And hence it is, that if in an appeal of felony or 
robbery the appellant omit any of the goods ſtolen from 
him, they are forfeit, and confiſcate to the * 45 E, 
3. Coron. 100. | Pas nlp 


LT HO this title may ſeem to come more 8 
to be examined, when we come to conſider 0 the 


> 


A 
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And ſo it is, if he brings an — or lar- 
at indeed 


— and it appears upon the tri goods 
2 laintiff's ; but yet the appellee came to the 


y felony, but by finding or bailment or the 


like — 4 felony, the plaintiff forfeits theſe goods to 
dhe king for his falſe ap peal. 3 E. 3. Coron. 3679. 
But if the defendant in the appeal be convicted, he 


ſhall not only have judgment of death, but the plaintiff 
ſhall have a reſtitution of his goods. 

If A. ſteals the goods of B. C. and D. ſeverally, and B. 
brings his appeal, and convicts the offender, yet before 
2 C. and D. may purſue their appeals, and he ſhall 


arraigned alſo upon their ſeveral appeals. 4 E. 4. 11. _ 


_ if . iven againſt A. upon the appeal of 
it the appeal of C. were begun before the attainder, 


4 Tha be arraigned upon the appeal of C. becauſe he is 
to have reſtitution of x apr thereby, yet by the book 


of 7 H. 4. 31. and 12 E. 2. Coron. 379. — that the 
ſecond trial at the ſuit of C. is but in nature of an inqueſt 
of office to entitle him to the reſtitution of his goods, be- 
cauſe as to the judgment of life he is already in law a 
dead perſon, and the book of 4 E. 4. 11. (a) ſpeaks not 
in caſe of a judgment, but only of a conviction or find- 
guilty.; quere, vide 44 E. 3. 44. yet vide Stamf. p. 
5; and 107. it b the attainder is no bar to C. 
But certain it is, that if A. be attaint at the ſuit of B. 
and then and not before C. commences his ap A. 
ſhall not be arrai thereupon ; but if he be afterwards 


pardoned, then he ſhall be arraigned at the ſuit of C. 


commenced after the attainder, 6 H. 4. 6. b. 10 H. 4. 
Coron. 227. But if the attainder were at the king's ſuit 
for that very felony, for which C. brought his appeal af- 
ter the attainder, then it ſeems he ſhall not be put to 
anſwer it. Stamf. P. C. p. 106. 

Now touching reſtitutions upon appeals, Stamf. Lib. 17 
cap. 10. fol. 165. hath given us a full account, I ſhall fol- 
low his method partly and ſummarily. 1. Where the plain- 
tiff ſhall have reſtitution. 2. When. 3. Of what things. 


: 


to the 


{a) That * e fcond appeal brought before the party had 
1. As 


* 


HISTORIA PLACITORUM CORONE. 
1. As to the int, where and in what caſes the party 
t ſhall have reſtitution. 


- 4. It muſt be upon freſh ſuit, and tho antiently the law 
was ſtrict herein as to the time and manner of the purſuit 


: e ee the felon, yet the law is now more 


ä If the felon be taken by any others, as by the ſherif, 
ves if the party robbed come within a year after, and 

gives notice of the felony, and enters his appeal, this is 
a freſh ſuit, if he uſed his diligence ſhortly after the fe. 

ben co have taken him. 7 4- 1 

Has appellant muſt proceed wit appeal to con- 

vict the felon; but yet in caſes of i "ner 


conviction it is ſufficient that he uſed his endeavour ; as 


if he takes the felon, and impriſons him, and he dies 
ithin the year, and before the appeal commenced; ſo if 
the glarry jures or breaks priſon after he is taken, 12 E. 
2 — 380. ſo as the appeal be commenced within the 
year and day, and that he made freſh ſuit, 26 Ax. 32. or 
if he challe torily above the number appoint- 
ed by law, mute of malice, or hath his clergy (6), 
8 H. 4. 1, or be: outlawed. 
2. 83833 chan ce, have reſtitution. 
He ſhall have reſtitution after judgment againſt the 
pale, and before exccution made or prayed. 21 * 
ie ſhall have reſtitution after conviction of the prin- 
and before conviction of the acceſſary, and after 
conviction of one of the principals before conviction of 
the other, or tho the other be acquitted upon his appeal. 
21 E. 4. 16. 4. 10 H. 4. Coron. 466. 
But if A. ſteals ſeverally the goods of B. and C. and he 
be conrit upon the.appeal peal of B. yet C. ſhall not have re- 
ſtitution till he be convict at his ſuit alſo, 4 E. 4. 11. ſupra. 
- altho the felon be convict at the ſuit of the appellant, 
yet he is nat to have reſtitution till the 2 — 
„which is to he done by the ſame jury that con- 


victs the felon, if he pleads to inqueſt, but A confeſſes 
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2 or ſtands mute, it {ball be inquired by ingueſt 


N ay. how by be judge. 1 H. 4. 5. 4 ene 
57.12. 9 

q 3:-Of what thipgs he is to have reſtitution.” WY 
It a felon waives the goods ſtolen without any it 


after Rim, choſe goods are not in law Bens waivlala, nor 


forfeit to che king or lord of a franchiſe; but if he waives 
them upon a purſuit of him, then they are hond waſuiata, 
and forſeit to the king er lord of the Buy mea 
5 Co, Rep. 109. 6. Faxley's caſe. 


And this forfeiture is not like * F wheye! theake 


lord may ſeize, yet the party who. is che owner, may re- 
take them within the year and day but here the true 


owner ſeize his o goods, tho upon- freſh ſul 
within year ana 8 E. e e 
EY 4 162. 17 


this is not an abſolute loſs of the owner's goods, 
8 rather an 279 by law to drive the owner 
to convict the felon by proſecuting his appeal, and there- 
ſore if he ma kes freſh ſuit, and proſecutes his appeal, and 
the felon be thereupon convict of attaint, and the freſh 
ſuit be inquired and found by verdict, or inqueſt of office, 
he ſhalb-have reſtitution of the goods ſo Waived. 50. 
14 ige Foxley's:eale;: 3 E. g. Coron. 162. 
nut more of reſtieution under the next general, for it 


is regulatly true, tliat of what things the owner ſhall have 


reſtidution upon the ſtatute of 21 H. 8. he ſhould have re- 
ſtitutiom upon a conviction in an appeal at common law, 
and@:converfe, ſo that what is ſaid upon that ſtatute, is 
to raſt itution upon an 


Thatuf any perſon do rob or take away the goods of 
* any of the xing ſubjects within this realm, and be in- 
< dicted; and found guilty thereof, or other- 
„ wiſe attainted by reaſon of the — of che party ſo 
* e or oumer of the ſaid money, goods or chattels, 
or any other hy cbheit procurement, that then the party 


* 0 fo robbed, or owner, ſhall be reſtored to his money, 


goods or chattels, and the juſtices, before whom ſuch 
«* perſon ſhall be ſo attainted, or found guilty by reaſon 
* of the evidence of the Py ſo robbed, or owner, or 
Vol. I. | OY CS: by 


* * 
” 
x 
- 
' 
- 


appeal. 
II. By the ſtatute of 21 H. g. cap. 11. it is a. enacted, c 


— 


ae orca ono, 


* other by their procurement, have power to 
8 — Brew of Ne for the ſaid money or goods, 
« or chattels in like manner, as tho any ſuch felon or fe- 
«© lons were attainted at the ſuit of the 2 in an appeal. 
This ſtatute introduced a new law for reſtitution; for 
before this ſtatute there was no reſtitution upon an indict. 
ment, but only upon an W en yo E. 3. Cyron. ou 
e- Hed ot "167. 5 ny 
Tho the Rlaviite 6 of the king's\ſubjedts, ivextends 
do aliens robbed; for tho they are not the king's natural- 
born ſubjects, they are the king's e e bes in Eng- 
and, by a local allegiance. | 
I the ſervant be robbed of the Andere money, and 
the maſter, or his ſervant by his procurement gives evi. 
dence and convicts the felon, the maſter ſhall have a writ 
of reſtitution, if it appears upon the indictment and evi- 
dence it was the maſter's money, for the ſtatute gives re- 
ſtitution to the party robbed or owner. Stamf. P. C. p. 167. 
If A be robbed by B. and C. and B. only is convict of 
the robbery by the evidence of A. he ſhall have reſtitu- 
tion, for ſo he ſhould have had in caſe of an appeal. 
If 4 be robbed of an ox by B. who ſells him to C. who 
s the money in his hands, and after Kills the ox, and 


k 
Keil the fleſh,” or if the money be ſeized in the hands of 
the thief, A. may, if he pleaſes; have a writ of neſtitution 
for the money. Ney's reports, Harris's caſe. (c) 
Jo if money be ſtolen, and the thief taken, and the 
| money ſeized, he ſhall have reſtitution of the 2 
The teſtator is robbed, the thief is convict liche 


procurement of the executor, he ſhall have itution. 
3 Elix. Benl. 87. Dy. 201. 6 Co. Rep. 80. 
Ie hath been a great queſtion, if goods be ftolen, and 
by the thief ſold in a-market-overt, whether = _ 2 
ing convicted upon the evidence of the p 
ſhall have reſtitution upon this ſtatute of —— dung u 
or not, the 9585 not being privy to the — thoſe 
that held he ſhould _ ground ee 2 che 
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book of 12 H. 8. 10. Mr. Dalton's opinion, cap. 111. 8p. 
299. (4), upon the reſolution in the caſe of market-overt, 
5 Co. Rep. 83. b. which was upon occaſion of a writ of 
reſtitution (e), where it is held, that the ſale in market- 
overt is a har to the reſtitution; and upon the ſtarute of 
31 Eliz. cap. 12, where it is ſpecially provided, that not- 
withſtanding a ſale of a horſe in market-overt the owner: 
may take him within ſix months after the felony upon 


f of his property, which evidenceth, that after the 
x months he ſhall not have reſtitution ;. and of this opi- 
nion was Hyde juſtice ( at the ſeſſions held after Trin. 


13 Car. Brown pee diſſentient ee. 

But it ſeems he 

notwithſtanding the ſale in market-overt of the 

ſtolen, and as to the authorities, the 12 H. 8. 10. was 
before the ſtatute of 21 H. 8. and Mr. Dalton's opinion 
ſeems to be grounded upon it; the caſe of martet-overt, 
5 Co. Rep: it is true ſeems to be againſt the reſtitution, 
tho the caſe fell off upon this, that the ſcrivener's ſhop 
was no market -· overt by the cuſtom of London. 


- 


As to the ſtature of g1 Eliz. to which j may add alſo 


the ſtatute of 1 Jac. cap. 21. that enacts, No ſale of 


ſtolen goods in London, Weſtminſter; or Southwark, or 


4 within two miles to a broker, ſhall make any change or 
« alteration of the property or intereſt:“ Theſe ſtatutes 
make nothing as to the caſe in queſtion, for without queſ- 
tion the ſale in market- vert changeth the property in 


thoſe caſes, wherein theſe and the like ſtatutes have not 


enacted the , and therefore the party cannot take 
them again from the buyer, unleſs in caſe of brokers, 
and ſtolen. horſes, at ſupra: but this comes not to the 
queſtion in hand, for here the act of parliament gives the 
reſtitution, and that only where the felon is convicted; 


and this reſtitution is not prevented by the ſale in market- 


overt. 1. This act was made to encourage perſons rob- 
bed to purſue malefactors, and therefore they have an 


aſſurance of reſtitution, and it would be ſmall encourages 


ment if a thief by ſale in marker-overt, which is every 
day in almoſt every ſhop in London, ſhould clude it. 
32 081 


© (4) New Edit. cap. 164. 5. 54% (ec) 1 4d. 3446 il Erl 38. 
Nu 2 2, It 


ſhall have reſtitution upon this ſtatute, 6 


543 


4 + S 
- 


1 the common detriment, if, this ſale 


HISTORIA) PUACITORUM CORONE' 
2. It were againſt the common good, and would en- 


conclude the owner. 


WR Tbe than thay is xobbed, js robbed guint his wil, 


cannot help it; but the buyer of 


chuſe whether he will buy, or if he buys, — — 


= to buy, unleſs well ſecured of the property 


ene een, Erl en 


„And if ie de faid, 2 bs: 
cf pal, Wan Kale in market-overt had barred 


5 a reſtitution in an appeal. 


I anſwer, 1. That it ba Ahe, that, a. fl i in 


a market-overt had barred reſtitution in appeal, for ther 


ig no authority for, it, but the only book, + that I 


the caſe, is to the contrary, viz. 2 Co, Inftit. p. 714. 
A. commits a robbery, the king's officer — 


ftolen, and ſells them in market. overt, the party robbed 


convicteth 4. upon his appeal, he ſhall have reſtitution 


notwithſtanding ſuch ſale, if he made freſh ſuit. 2. But 


— —— the appellant ſnould not have reſtitution, yet that 


ins not reſtitution in caſe of the — 2 H. 8 
for the words As 'thoygh be bad been attaint in al are 
not reſtrictive, but relative only to the manner the writ 
of. reſtitution, which ſhall be ſuch as in an 
For authorities, 1. It hath. been the co 


ice 


at Newgote, that ſale in market-overt hath not — al. 
lowed againſt this writ of reſtitution, and this Mr. Lee, 
the ſecondary there for above thirty years, hath atteſted 


openly in the court there oftentimes before myſelf, and 
divers others (g again, 2 Co. Inſt. p. 714. lord Coke's 
opinion was in theſe words, So #hat in'this caſe alſo, (viz. 

vpon the ſtatute of 2x H. 8. cap. 11.) the - Party: robbed, 


or owner, ſball bave reſtitution notwithſtan any ſale in 

 market-overt ; and with this agreed myſelf and n 
- T4v%/den upon conſideration of this ſtatute. 
Upon this ſtatute of 21 H. 8. if the offender be nid , 


upon the evidence of the party robbed, or owner, he ſhall 


bave eg W tho there were no . _ or Iv a in- 


oni — 


Ps a 7. 


7 C 


e 


2 


3 
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iry by inqueſt touching the ſame, and this is conſtant 
nor! pt — in caſe of =. appeal it be otherwiſeQ. 

If A. be robbetl by B. of a filyer cup, a piece of cloth, 
and other things, and A. prefers an indictment only for 
one of them, as namely the cloth, and convicts the felon, 
he ſhall have reſtitution of no more than hat is contain 
ed in the indictment, and the goods omitted are confiſcate 
to the king, as in caſe of goods omitted in an appeal, 44 
E. 3. 44. (V); tamen quere, for it is not really the-party's 
ſuit. Vide Dalt. cap. 111. f. 298. (i) 1 


II A. have his goods ſtolen by B. and 4. prefers a WP. 


of indictment, which is found, whereupon B. flies and 


outlawed, A. ſhall have reſtitution, for he gavt evidence | 


= 


upon the indictment, which, tho jt he not a conviction, 


ig the graund of the outlawry, which is an attainder. 


Dalt. 28 | FC: 
A. and B. have their ſeveral ſtolen by C. A. 
prefers his bill of indictment for his goods, C. is thers- 


upon convicted, e eonviction B. may 
1 


prefer his bill, and C. ſhall be 
tried, to the end that B. may have his reſtitution, w. 

he could not have by the conviction upon the indictment 
of A. becauſe a diſtinct felony, tho moſt uſually at the 
ſame ſeſſions the ſeveral indictments againſt the ſame per- 


ſon are tried by the ſame jury: vide 4 E. 4. II. Stan. 


P. C. fol. 165. 64. Ie; At 

But ſuppoſe that C. be attaint on the indictment pre- 
ferred by A. and reprieved till another ſeſſions, and then 
B. prefers a bill of indictment for another robbery upon 
ln by C. in this caſe C. may plead to the country it he 
pleaſe; and upon conviction B. ſhall have reſtitution, for 


the court is not bound to take notice at another ſeſſiogs 


that he is attaint, but he may if he pleaſes plead aucrefoiss 
attaint, and refufe to anſwer; and then by the book of 
44 E. 3. 44. in caſe of an he ſhould have no :reſtitu- 
tion, but his goods ſhould | confiſcate to the king ; but 
I think that to ſerve the ſtatute of 21 H. 8. as to the 


point of reſtitution the court may, and in reaſon *ought +. 


to inquire, by an inqueſt of office, touching the robbery of 


0% This is more direQy proved Corons 209. I/ New Edit: ubi ſupra. 
o - ©: _ 


_— 


B. and being aſcertained of it thereby to e 
tion, chothey ought to give no new j nt of death 
E. ſuch inqueſt, at leaſt, unleſs the priſoner had plead. 


the indiftment not guilty, and put himſelf won the 
country: vide 4 E. 1 11. Dall. . If. P. 714, 715, 
9. Stamf. P. C. oP. 197 
And thus far of reſtitution by the ſtatute of 21 H. 8. 


III. Reſtitution dy courſe of law is either by raking 


1 or by action- 
As to retaking of ſtolen: 47 A. ſteals the 


of B. and J. takes is: goods of 4 again to the in- 
nt to favour him or maintain him, this is unlawful and 
puniable by fine and impriſonment (I ), but if he takes 


 . «them again without any ſuch intent, it is no offenſe, 


fable 16 Fac. B. R. Higgins and Andrews (m9, but juſt 
e. 

* But after the felon is convicted, it can be ob eclonr of 
_etims 66 e n again, where he finds them, be- 
cauſe he hath purfued the law u 2 him, aud _ have 
25 writ of reftiturion, if he pl 

By courſe of common for: A. ſteals the goods of 3 


| * 0 pounds in money, A. is convicted, and hath 


his clergy upon the proſecution of B. B. brings a trover 


and wt for this fifty-pounds, and upon not guilty 


- pleaded this ſpecial matter is found, and adjudged for 
the plaintiff, becauſe now the party hath proſecuted the 
Jaw againſt him, and no miſchief to the common- wealth; 
but it was held, that if a man feloniouſly ſteals goods, 
and before proſecution by indictment the party robbed 
brings trover, it lies not, for ſo felonies ſhould: be heal- 
"ed. . 1652. B. R. Dawkes and Covenei g (u); vide ac- 


cordant Noy's reports (o), Markbam 3 Cob; but if the 


\ plaintiff had not given evidence en the eee it 


{k) New But cap. . 5. 443. the right owner, 3 ſtop is put ta 


Aud ſo ſeems the practice of the inquiry and proſecution of the 


_ advertifing a reward for bringing felon, and thereby great encourage- 
s ſtolen, and no queſtions aſæ - ment is given to the commiſſion of 


ed, which I haye heard lord chan. ſuch offenſes 74 # 


+ cellor Macclesfield declare to be {(m) 2 Kol. Rep 
_ © bighly criminal, as being a fort of - {=} Style — | 


compounding. of felony, for the (e Ney * 
| "ou by that means returning to | 
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fiſcate to the king, and for want of that averment in the 
caſe of Markbam,- judgment was. given for the defendant 
W 


„ 


9 _— ” — 4 - 


HA. XLII. 

- ; y burglary, the kinds; and puniſhment. 4 

JF COME. to. thoſe crimes. that ſpecially concern the 4 Blacks 
habitation of a man, to which the laws of this king. Com. ch. 

dom have a ſpecial reſpect, . becauſe eyery man by the law g. 

hath a ſpecial protection in reference to his houſe and Foſter. 


" dwelling. (a. 5 38, 39. 76, 


77. 107, 


And that is the reaſon, that a man may aſſemble 108, 10 
people together for the ſafeguard of his houſe, which he See ludex 


. 1 84 Kk. 0 
ould not do in relation to travel, or a journey. 21 H. 7. F. C. Tt. 
39. 4. 18 | - Burglary, 


And upon the ſame reaſon, it is, that not only by the See Pu 
ſtatute of 24 H. 8. cap. 5. but even by the common law, Th. Bur- 
if any come to commit a felony upon me in my houſe, slary, per 
and] kill him, it is no felony, nor induceth any forfeit- * 

ure; guad vide ſupra, p. 487. vide Sir Henry Spelman Gloſſ. 


tit. e & ibidem tit. Burglaria, whereby it P; 
\ 


% 


ars, that by the antient laws of Conus (+), and of 
I. (ch, it was puniſhed with death. 


The common genus of offenſes, that comes under the 


name of Hamſecken, is that which is uſually called houſe, 


breaking, which ſometimes comes under the common ap- 
pellation of burglary, whether committed in the day or 
night to the intent to commit felony, ſo that houſe- 
breaking of this kind is of two natures. 


* (a) That this was the notion | hoe perfugium' g ita ſanfium onnj- 
among the Romans alfo appears from bus, ut inde . ne. fas fit. © 


Cicero in oratione pro domo, cap. 41 {b} 1. 61, reckons irruptio in do- 
Ruid enim ſanfius, quid omni relis mum among the ſcelera inexpiabilia, 
gone munitins, quam domus uniuſque {c) J. 80. See Wilk. Leg. Anglo» 


| Prion? bie ares ſunt, hic foci . Sax. p. 273. 2 


3 3 
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| 1. eee — © 
7880 That which in « fret and legal nocrpuion i 


ealled. 
I. As to the former of theſe, bamſecken, houſe- break | 


| ung; — LO eo or Frer 


1. 1 of any perſon by day or night in his dwel- 
-  ling-houſe, = dweller, his wife, children, or ſervants 
| | 3 M 2 houſe, _ put in fear; this requires that 
„ re mething taken, but it requires not an actual 
breach of the houſe; but 1 on all A whether he aCtual. 

ly breaks the houſe, or enters per hi a aperta, for it is in | 

| truth robbery either way, and fro 6 8 

| rake bee 23 H. g. cap. 1. and 25 

is 8. from the principal, — by the ſtatute of 4 & 4 
9 M. cap. 4. from the aeceſſary. 

2. Robbing a perſon by day or night in his dwelling- 
houſe, the dweller, his wife or children being in the 
houſe, and not put in fear; this requires, 1. An actual 

N ee As . 
tting, but the perſons need not be put in fear; 8 

the atute ef 5 6 E. 6. cup. 9. clergy is in this 
taken from the Principal that — the houſe; and by 
N N. e 5 P. N 4. from the acceſſary 
ore. 

Robbing a dwellin houſe by day or night, and 

ing, away goods, Js being in the houſe z this re- 

_ quires and actual breaking, and an actual taking of ſome. 
thing,, and without the — 1 it is not felony, but if ac- 
companied with both, and the taking of be of the 
value of five ſhillings, it is excluded clergy by 

= Eliz. cap. 15. 

4. A breaking of the houſe in the day or - night to the 
intent to ſteal or commit a felony, e being in 
the houſe, and put in fear, tho no actually taken; 
this is burglary by the common law, if it is in 4 night, 
and felony by the ſtatute of 1 E. 6. cap. 12. tho in the 
day, and is excluded from clergy by the ſtatute of 1 E. 
b. whether by day or by Tae but then it requires, 1. 
An arp breaking of the © houls, and. not an entry 95 

ay 


1 


3 


2 3 * 
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| in che night. 2. That there be an actual breaking. 


„ 


n07urns 
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ia aperts. 2. An entry with intent to commit à felony; = 
2 ſin the indictment. an AO 


1. b,\' 
* 8 bot accefſaries; have clergy. : 


——— 
2 — ware" 


the houſe, and — 

or without putting in 

nobody in the houſe, which requires, 1. That it be done 

+ T1 
2. Simple burglary, and that either, 1. With putti 

in fear, and then the princi is excluded of — 


the ſtatute of 1 B. 6. and alſo by the ſtatute of 18 Elia. 
or, 2. Wichout putting 


in fear, e 
of clergy by the Nature of 18 Eli. % 

And this chapter tpeaks only of p n hue. 
glaries; of thoſe improper burglaries I have ſpoken before. 


Burglary is deſcribed by Sir Henry Spelman (e) to be 
alicujus habitacuti vel ecclgiæ, etiam mu- 


png nom pig Were ad fuloniom perpetran- 


My lord Coke P. Ci a. 14. p. 64: more fully deſcribes 
it.“ A burglar is he, that in the night-time breaketh 
« and entreth into a:manfionchouſe of another of intent 
“ to kill ſome reaſonable creature, or to commit ſome 
other felony within the ſame; n e pe, e en 
© tent be executed or not. 

And accordingly the indictment runs, quod J 8. 1 dis 


| juli anno, Sc. in nocte quſdem diei vi & armis domun 


manfionalem A. B. felonice & burglariter fregit & intravit, 
ac ad tunt & ibidem unum ſcyphum argentem, Ic. de bonis 
&- catallis' ejuſdem A. B. in eadem damo invent felonict & 


burglariter furatus fuit, wn & aſportavit; or if no theft 
were actually committed, then ex intentione ad bana & ca · 


talla ejuſdem A. B. in eadem domo exiſtent” felonicè & bur- 


glaritèr furundum, capiendum & aſportandum, or ed inten- 
Hone ad ipſum R. B. mages Nane ane rentre 
pacem, Sc. 

And note, that Gee Sena clauſes in the inditment 
are eſſential to the conftitution- of - burglary, 1. That it 
be laid nofanter, or i in nocte ejuſdem dici (V), for if it be in 


e its verbo burglaria, 4 see 9 Op. 66. * 


"$50 ; 


the indiftment #nrglariter, for it is a legal word of art, 
without which burglary cannot be expreſſed with any 
kind of other word or other circumlocution, and — 


fore where the indictment is er inſtead of 
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the day-time, it is not burglary. 2. That it be ſaid in 


mi, it makes no indictment of te be br 


—— fed bein ye yet Trin. 5 Fac. B. 
Ne. an indictment, quod felonicè horglaritty fregit — 


| manfionalem, c. was a good indictment of burglary, and 


. 4 Co. Rep. 39. b. ( 


g&) 
3. It muſt be fre 0 bnrevit, for it is held, that 
without _ entring without breaking 


that the entry is ſufficiently implied, even in an indi. 


mens by he worlsAurglritr fe, but ng 
common wa y — wr nmr intravit. 1 
I It m be aid 8 burglary 


8 committed in a houſe, — not n for 


N lr i. too uncertain, and at large. 


g. It muſt be alledged, that he committed a felony. i in 


5 — houſe, or that he brake and entred the houſe to 


the intent to commit a felony, but theſe ings = be 
fuller examined, when we come to particulars.” -- 
1. Therefore the time, wherein it muſt be commited 
to make i burglary, muſt be in the night. 
It hath been antiently held, that after ſun-ſet, tho day- 
be not quite gone, or before ſun · riſing is nofanter 


e Dalt. cap. 99: P. 352. (5), and ac- 
_  cordingly cited by Crompt. fol. 32. b. to have been 
| judged by Portman, 3 E. 6. (i), RE eee 
and 21 H. 7. Kelw. 75. 6. 


But the latter opinion hath been and ſtill a 


| that if the ſun be ſet, yet if the countenance of a party 


can be reaſonably diſcerned by the light of the ſyn or cre- 


pron it is not night, nor noctanter to make a burgla- 


and with this agrees (Co. P. C. p. 63. and hence it is, 


| = altho a town unwalled ſhall not be amerced for the 


eſcape of a murderer, if the murder were committed in 
the night, yet if it were done only in veſpere diei, the 
townſhip ſhall be amerced. 3 F. 3. Coron. 293. And if 


a robbery be committed befove ſun-iſing,: or after ſun-ſer, 


] Secalſo 5 Co. 131. ö. i see the like judgment 
5 N Hau. a 486. Fineus, Gs 33. wh 5 


oe e 


* 


9 . 


in 
t. 
L 
E. 
2 


and whilſt it is ſo far day-· light, that the countenance of s 
man can be reaſonably diſcerned by the light of the day, 
yet the hundred ſhall be charged, otherwiſe where it is done 


in the night, 7 Co. Rep. 34. Milburn's caſe : but this is 


not intended of moon-light, for then midnight houſe- 
breaking ſnould be no burglary ; and the word 'no&anter 
is to be applied to all that follows, viz. fregit & intravit, 
if the breaking of the houſe were in the day- time, and 


the entring in the night, or the breaking in the night, and 


entring in the day, this will not be burglary, for both 
make the offenſe, and both muſt be noctanter: vide 
Crompt. 33. 4. e 8 E. 2. ( (7 eb to 8tOs a, 
But if they break a hole in the houſe one night, to the 
intent to enter another night and commit felony, and ac- 
.cordingly they come at another night, and commit a felony 
dect the hole they ſo made the night before, this ſeems 
to be burglary, for the breaking and entring were both 
"noftanter, tho not the ſame night; and it ſhall be ſup- 
poſed, that they brake and entred the night when they en- 
tred, for the breaking makes not the burglary till the entry. 

2, There muſt be a breaking and an entry to Ce 


burglary, and therefore 1 ſhall ſpeak of them both to- 
| 


+ Antiently the law was ſo ſtrict agaioſt burglary, that 


the very coming to a houſe with intent to commit a hur- 


glaty was held puniſhable with death, Cromp. 31. by Sir 


Anthony Brown; but that obtains not now for law with- 
out a burglary committed. 4 
Fregit, there is a double kind of breaking, 1. In law, 
and thus every one that enters into another's houſe againſt 
his will, or to commit a felony, tho the doors be open, 
doth in law break the houſe. 2. There is a breaking in 
fact an actual force upon the houſe, as by opening a door, 
breaking a window, &c. | 


And altho, in the reniembrance of ſome yet alive, Sir 


N. H. (1) chief juſtice did hold, that a breaking in law 
; was ſufficient to make a burgla „ as if a man entred into 
the houſe by the doors open 1n the night, and ſtole goods, 


{k) This caſe does not fully before, it is not burglary, but it 
—— the point it is brought for, for does not appear who made the hole. 
the reſolution there was only, that {1) Sir Nicholas Hide, ſee Cro. Cor. 
if thieves enter. in by night at an 635. 223. GOT HI 
ble in the wall, which was they 5 27 
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27 Mee 38. 


- ſufficientito make burglary. without an 
Co. P. C. p. eee | 
Jr net 929 ( 


oy | [| 
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that this is bu is Crumpf. 32. 4 
Fr the tow to, thy is, that Fa bare breaking 


law, viz." * the doors or windows —— is not 
breaking, 


And theſe acts amount to 3 breaking, Viz, 
ning the caſement, or breaking the "glaſs Window, 
Peking open a lock of a door wry 4 a falſe key, or put- 
ting back the lock with a knife or dagger, vides: — the 


door chat is only latched, to put back the leaf of a win- 
dow with a dagger, Dalt. cap. 99. (#), Crompt. 33. 4. 
and ſo is common experience. 


To take down a pane of glaſs of a glaſs-window by 
taking out or bending aſide the nails that faſten it is a 


breaking of a houſe within this lew, becauſe the glaſs. 
wi indow is parcel of the houſe. | 


It was held by Mazwoed chief baron, that if a thief 


goes down a chimney to ſteal, chis is a breaking and en- 
Toy Crompt. fol. . b. and hereunto agroes M 


r. Dai. 
283. (% 
ere was one iel before me at Cambridge for 


- ta and upon the evidence it appeared, that he 


crept down a chimney ; I was doubtful whether this were 


burglary, and fo were ſome others; but upon examina- 
tion it appeared, that in his creeping down ſome of the 
bike ef 
the room, which our it out of queſtion, and direction 
was given to find it burglary; but the jury tte 


the chimney were looſened; and fell down in 


him of the whole fact. 
In ſome caſes there may be a burglary committed by a 


| man without an actual breaking. 


Thieves come with a pretended hue and cry, and re- 


8 the conſtable to go 2 with them to ſearch for 


elons, and whilſt he goes with them i into a man's houſe, . 
they bind the conſtable and dweller, 1 rob him, this 


| is burglary (p, Co. P. C. p. 64. The like happened in 
(u See N 67 & 704 the ſame reaſon it is burglary, where 


% New Edit. p. 487. the thieves gain entrance by preten- 


(0) The reaſon of this ſeems to ſes of buſineſs with ons in the houſe, 
be, becauſe it is as, much mut as el. 48. or of executing any procels, 


5 we n wg 43, 44. 6a. 82. 


S 


A 


r 


LED 


— 


perceiving 
is opens his door, and iſſues out and ſtrikes one of the 


—_ 
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Blark-Fryar F Har- 
boured traitors, called the conſtable to go with them ta 

apprehend him, and the conſtable encring, ap oþs 
conſtable, and robbed. 4, and were executed 
and yet in both caſes the owner opened the 21 
own accord, at the command of the conſtable. 

Thieves come in the night to rob A. ho, 


thieves with a ſtaff, another thief havinga piſtol in his hand, 
perceiving others in the entry ready to interrupt them, 
uts his piſtol within the Hoe over the threſhold, and 
ſo that his hand was over the threſhold, but neither 
nor the reſt of his body, Aich upon this evidence 

„ e it was adjudged burglary, and the thief 


hanged, and yet he braſs not the houle. 26 Eliz. Crap 
22. 4. 


1f A. the ſeryant of B. conſpires with C. to let him in 
to rob B. and accordingly A. in the night-time opens the 
door or window, and lets him in, this is burglary in C. 
but larceny in A. the ſervant, Dalt. cap 2. 99: p. 253- (4)- 

it ſeems it is b in both, for if it be 
it words be d in A. becauſe he is preſent, and aid- 
ing 0. C. to commit this burglary. 

If A. enters the houſe of B. in the night-time, A 


ward door being open, or by an open window, and when 


he is within the houſe, turns the key of a door of a cham- 
ber, or unlatcheth a chamber door to the intent to 
this; is burglaty, tho the outward door were open; 
ſo it was adjudged upon a ſpecial verdict before me at 
the ſeſſions at Newgate 16723 nee, many judges 
then alſo preſent. 

n forks if a chick be lodged i in an inn, arid in the 
night he ſtealeth goods, and goeth away, or if he enters 
into the houſe ſecretly in — day time, and there ſtayeth 
till night, and then —_ goods, and goes away, this is 


not burglary, Dale. ubi ſupra p. 253. and Cromp. 34. 4. 


dut if in either of the caſes they had opened an inner 
chamber door, . NA 


een et (0) 


6 r u. 1 = 


Crowp.32.h. 


urglary in C. 


IS, 
i931 + 
. 


. d 


* 
a 
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The ſervant lies in one part of the houſe, the maſte? 


in another, and the ſtair-foor door of the maſter's cham. 


der is latched ; the ſervant came in the night, and un- 


latched the ſtaĩr- foot door, and went tg into his maſter'y 
chamber with a hatchet intending to kill him, and wound- 
ed him dangerouſly but the maſter eſcaped (/). U 


this ſpecial matter lad at Winchifter aſſizes, by the ad- 


viee of the 28 number of the judges, exceptis paucis 
(z), it my judged burglary, and the offender was CXxe- 
cuted, T7 16 Joe Hur Hutt. Rep. the caſe of Hayden and Ed: 


If a man enters * e eee b y che doors open, 
with the intent to ſteal, and is purſued, whereby he opens 


| TUNA. ow 


| another door to make his eſcape, this I think is not 


4 againſt the opinion of Dalt. p. 253. (x) out of Sir 
Francis Bacon, for fregit & exivit, non fregit & intravit. ()) 
If A. be a lodger in an inn, and he goes up to his cham 
biy to bed, and the chamberlain pulls to the door and 


| latcheth it, or J. himſelf locks it, and in the night he 


riſeth, openeth his chamber door, ſteals goods in the houſe, 
and: goes away;-it' may be a queſtion, whether this be 


| burglary ; it ſeems not, becauſe he had a kind of ſpecial 


intereſt in his chamber, and ſo the opening of his own 
door was no breaking of the innkeeper's houſe, for A. 
hath a ff property in his chamber; but if he had 
opened t e chamber of B. a her in the inn to ſteal his 
ode; this had been burglary. - 

And in that caſe of a lodger, tho he hath a ſpechl in- 


| tereſt; in the chamber, yet he being but a lodger, and in 


an inn, the bu lary muſt be ſuppoſed — the ere 


| houſe of the inn-keeper (z): vide plus in 7-0, 


If A. enters into the houſe of B. in the . abs 


Ea dere open, and breaks open a cheſt, and takes away 


tiently where 


s without breaking open of an inner door, this is no 
rglary, becauſe the c is no part of the houſe, (4) 


* In old times this 3 have 2 But now this doubt is ſettled 

been adjudged pom treaſon, for an- by 12 Ann. cap. 7. whereby break- 
e intent was ſo ap- ing to get out is put upon the aun 

parent 9 reputabatur pro fatto, footing with I get in. 


Coron. 3 (2) N. 
70 K. all concurred, except e But iti a eo 
Finch, — doubted . for which the offender is ouſted of 
34 12 Huit. 20. Kel. 67. his clergy, by 3 © 4. & Mcab. 9. 
} New Edit. p. 487 f 


But 


7er 7. 


rr 


I »- 


* 


e 


e 
6 
» 
if 


| a 


them all, tho 4. Ad d 
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But if he breaks open 
op within the houſe, this is bunkers tho none uſually 
lodge in the ſtudy ; and the ſame law ſeems to be, if he 
r open a cupboard or counter fixed err 


3 


2 


e ae, Thee w Bethe eg e e 
and both muſt. be in the night, and with 

4 . = teal, otherwiſe it is no burglary. 4 
A. intending to rob B. breaks a hole in his houſe, but 
enters not, B. for fear, throws out his money to him, A. 
takes it and carries it away, this is certainly robbery, and 
ſome have held it burglary, tho A. never entred the 


houſe; and fo it is reported to have been adjudged by 


Saunders chief baron. Cy 1. J. tamen quere.” (e) 
I A. breaks the houſe o B in the —— with i in- 


tent to ſteal goods, and breaks the window, and puts in 


his hand, or puts in a hook, or other engine to reach out 
or puts a piſtol in at the window with an intent to 
tho his h wm owtrobanrt 


eic Co, P. C. p. 64. 
But if he ſhoots without the vingdow! and * bullet 


comes in, An me un; ngeps burglary, 


94 5 and C. come in che night by conſent to break 


and enter the- houſe of D. mage opus vr ny 
actually breaks and enters the houſe, and B ds 
the door, but actually enters not, C. ſtands at the lane's 


end, or orchard gate, or field gate, or the like, to watch | 


that nö hel wr cri 2 — owner or dweller,, or to 

notice to comes, this is burglary in 
ally brake andentred the 

and they all, in law, are principals, and excluded from 


clergy by the ſtatute of 18 Eliz. cap. 7. and ſo it is in 


robbery, as hath been ſaid, 11 H. 4. 13. 6. Crompt. 32.1 4. 
0. P. C. p. 64. 

If A. a man of full age, takes a child of ſeven or 
bg years old well inſtructed by him in this villainous 


art, as ſome ſuch there be, and the child goes in at the 


window, takes goods out, and delivers them to A. who 


b) Kel. ubi — hief juſtice C. and Saunders 
N I dee by l only reed Ne 


a ſtudy or counting-houſe, or 


9 
„ © 


dW abſence in the night, @thief breach and anterb the-houſe 
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Furties them away, this is durglery-in H. tho che child 


_ TY deen not gail) by reaſon of ds in. 


we en n 8 üg W d aro 


80. K the wite, in the of, the 


_ or coercion b and enters the houſe of B. in 


F thenighs,: chis i Hutglery in the husband; Tho the wife, 


that is che mm diaee Actor, 1 _—_—— Os 


WEE ber huſband, Agtud * 


ud. Dome what Hall be ſo d. U 
+ Anriadictment; quod felonies & hurgloriter. fregit & in 
travis ectlefram parochidlem' dt D. ca intentione, Ic. is 1 
good inditment of burglary, for aclgia in domus monfs 
l C Þ. C b. . 95. ar C0 
If A. having d dwelling- houſe, and upon occallon he 
Ad all his — are abſent a night or more, and in their 


to commit ſelonyi this is burglary. Co. P. C. abi ſupra. 
Se if A. have w manſon-· houſes, and is — 
with, dis family at one, and ſomoti mes at the other, the 
breach of one of them in the abſence of bis family from 
thence is — 405. Rab. 40. 6. 39 EE. Dal. 
Pei 07 renos} dl tb aent nn 
E 17182 have a * in a college or inn of court, when 
he- uſually Jodgeth in term - time, and in his abſence in the 
ten his chamber or ſtudy be broken open, &s, this i 
| (dry, and the angittment ſhall: ſuppuſe it demus man- 
anal A. Co. P. C. $964.14 Car. nay ee 
£ned: ( $5749.99 W 284 1s bas 
ke e if A kires a chamber. e 8. for 4 
cCertaitt tine, whetrin he \lodgeth 
_ EdntrkGied/for, it is badken open, g. this is burglury, and 
| 77 ſhall ſuppaſe it to n 
; un T aw JEN £4 10938936: 2771 


paſs on- Tau of FS bl od. E ate hou R in rer 


but this is only a quaint turn with- a davellin 
put any” argoujent, aud ume in- {0 han — kadchever hdr 


f bur 
e 2 a = 28 ee lee at 


— :whereas/it appears 55 7 
955 daa — is not ne kee : 22 Tee 73 Zug off 5 re 
x — 8 - Gre. Car. 47 e name 
en, fon hure and 8 

_ hb) Chief juſtice Keeling was of a 


ip apy or the gates of the city is 
urglary, and the word man- different opinion, and thought in ſuch 
a eren 3 caſe the indictment ought wan. 


and during ahe time 
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But if, in the king's houſe at I hiteball, or in the great 
houſe of ay nobleman, there be apartments or lodgings 
aſſigned to weller, treaſurer, ſteward, chamberlain, 
225 and any mop theſe lodgings. be broken up burglarily, 


the inditment muſt ſuppoſe it to be 4 85 manſionalis of 
the king, or of him that is truly lord or proprietor of 


the houſe, for they have the uſe of the lodgings as ſer- 
yants only, and not as owners; Hungate's = before 
cited, (i) 


And ſo it is, if A. comes to the inn of B. ad thats 


hath. a chamber appointed for his lodging, and-this 

chamber is broken up burglarily, it ſhall ſuppoſe it to be 
domus manſionalis of B. the inn - keeper, becauſe the intereſt 
is in him, and A. hath only the vic of ir for his lodging, 
without any certain; intereſt, 

A tent or booth in a fair or market is not ſuch a 
Na manſionalis, wherein burglary may be committed, 
bw, robbery. therein committed, the owner, his wife or 
ſervants being therein, is ſpecially exempted from cler 
by. the 2-47 5h 5&6 E. 6. cap. g. before mention d. 
Co. P. C. p. 64. 

If 4. have a ſhop parcel of his manſion-houſe, and it 


be broken open in the night, Cc. it is a burglary, — 


the indictment ſhall ſuppoſe, that he broke and entred 
domum manſſona lem of A. r it is parcel thereof. 

Bat if A. lets the ſhop to B. for a year, and B. holds 
it, and works or trades in it, but lodgeth i in his own houſe 


at night, and this ſhop is broken open, Cc. the indict- 
ment cannot be, that domum manſionalem of A fregit, for 


it was ſevered by the leaſe during the time (, but then 


whether he may be indicted for burglary, as in the domus 


's of B and certainly it is agreed on all hands, 


if B. or his ſervant ſometimes lodge in the ſhop, it is 


burglary, and it ſhall be ſuppoſed domus manfionals of B. 
and this is common experience. e 


for breaking domum man ſſonalem of eee 


B. for while there is but one entrance, another door to thoſe rooms, Kel. - 


it is but one dwelling-houſe, tho by, Ge. 


there be ſeveral inmates, but other- (5) p. 522. | LIW 
viſe it is, if a man divides ſome rooms ) Kel. $4. OTA 


Vor. I. : ö O 9 2 . But 


1 * 
.# 
ws.» 
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But ſuppoſe he never lodges there, but only works or 
. trades” therein in the day-time, and he or his ſervants 
never lodge there at night, whether this be a burglary to 
break and enter this ſhop to commit a felony? 
And certainly it was in this caſe antiently held burglary, 
M 37 & 38 Eliz. B. R. Cole's caſe (n), an indictment, 
guad ſbopam cujuſdam Ricardi burglariter & felonice fregit & 
 imiravit Sc. it was admitted, for the matter, by the court 
of king's bench to be good; but doubted, whether it was 
, becauſe it was cujuſdam Ri ardi without mentioning 
is ſirname, and with this alſo agrees my lord Coke in 
term nis, Co. P. C. p. 64. in theſe words: But a ſhop where- 
n any perſon doth converſe, being parcel of a man/ion houſe or not 
parcel, is taken for a manſion- houſe. i f 
But T. 17 Fac. Hutton's Rep. 33. it is ruled to be no 
bvrglary to break open ſuch a ſhop, and accordingly the 
practice hath always gone at Newgate ſeſſions ſince my 
time or obſervation, and to this day it is holden no bur- 
glary to break open ſuch a ſhop ; but if the ſhop keeper, 
or his ſervant, uſually or often-lodge in the ſhop at night, 
it is then domus manſionalis, in which a burglary may be 
committed. . 
Domus manſionalis doth not only include the dwelling- 
houſe, but alſo the out-houſes, that are parcel thereof, as 
barn, ſtable, cow-houſes, dairy-houſes, if they are parcel 
2 of the meſſuage, tho they are not under the ſame roof, or 
Joining contiguous to it; and therefore, if ſuch ſtable or 
out · houſe belonging to the dwelling houſe be broken open 
in the night-time with intent to ſteal, it is burglary, and 
with this agrees Co. P. C. p. 64. 65. Dall. cap. 99. Pp. 254, 
255. where for breaking open a back-houſe of Robert 
Gaftle's, eight or nine yards diſtant from the dwelling- 
+ houſe, only a pale reaching between them, two were 


© arraigned and condemned for burglary, and ſo it was | 
agreed by all the judges in the time of chief juſtice Hyde | 
lait 1665. and the law was accordingly, and the contrary | 
practice in gre much blamed ; and altho it was ſaid by 
tome, that it had not been ſo uſed, and that the ſtatute of | 
4& 5 P. & M. cap. 4. diſtinguiſhed between a dwelling- 


4 1 


„„ () Mo. 466. oth 
$7 8 houſe 


. " 
& / - 
-— , 

1 


8 


XR e e 


„„ $ XY CÞ WW 


. 


HISTORIA PLACITORUM CORON A. 


houſe and a barn, yet at length all the judges agreed, that 
the felonious — of a barn, parcel of a meſſuage, 


to ſteal corn, was burglary 5 my lord Coke, ubj 
. *7 


ſepru, and with this agrees 2 E. 6, B. Corone 180. 

But if the barn, or ſtable, or cow-houſe be no parcel 
of the meſſuage, as if a man takes a leaſe of a dwellings 
houſe from A. and of a barn from B,. or if it be far remote 
from the dwelling-houſe, and not ſo near to it as to be 
reaſonably eſteemed parcel thereof; as if it ſtands a bo- 
ſhot off from the houſe, and not within, or near the 
curtilage of the chief houſe; then the breaking of it is 
roars: pid for it is not domus manfionalis, por any part 


An inditment that nallanter clauſum or curtilagium fe- | 


lonice & burglariter fregit ad occi or furandum is not 
and yet 22 Aix. 95. burglary is defined to break 


bouſes, churches, walli, courts, or gate: in time of peace. (n) 


So that by that hook it ſhould ſeem, that it a man hath 


a wall about his houſe for its ſafeguard, and a thief in 


the night breaks the wall or the gate thereof, and-finding 
the doors of the houſe open, he enters into the houſe, this 
is burglary ; but otherwiſe it had been, if he had come 
over the wall of the court, and found the door of the 
houſe open; then it had been no burglary. Fd. 
5. To make up burglary, it muſt not be only to break 
and enter a houſe in the night-time, but either a felony 
muſt be committed in the houſe, or it muſt be to the in- 
tent to commit a felony, - ry £4 : 
If the indictment be, quad domum man/ionalem J. S. felonice 
& lurglariter fregit & intravit, & adtunc & ibidem certain 
goods of J. S. felonice & burglariter furatus fuit, cepit & 
aſportavit, the indictment compriſeth two offenſes, viz. 
burglary and felony, and therefore he may be acquitted 
of burglary, if the caſe be ſo, upon the evidence, and 


found guilty only of the felony, and then he ſhall haye 


his clergy. | 

(*) This was antiently underſtood following ; rn | wherein he 
only of tes of the city: plies it % he. private 
rn houſe. hes | AAR why 


ſo, it will not ſupport our authors 
Dos: 1 | ; 0¹ 


% 
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Or he may be acquitted = the n but then gquere, 
whether he can be found gu the burglary, — 
tho where the —— burg rglary and felony, 
the indictment is good, tho it be not ſuppoſed in the in- 
dictment, that it was ed inentione' ad hond furandum, for 
the act of theft being c at the ſame time, it is a 
fufficient- evidence of his intention; but when he is ac 
quitted of the felony, then, there being nothing expreſſy 
charged in the indictment, that burglariter fregit, &c. ei 
intentinne ad bona &c. felonice , it ſta angle as 
if the indictment had been of ſingle burglary, in which 
caſe the clauſe of ed intentions ad _—_ Se. had been 
neceſſary to complete a ſingle bu 

It ſerms therefore neceſſar 
charge him, that in noe & 

Er. fregit & miravit; & bona ci cepit, but alſo farther 
10 2 el intentions ad hona & catalla &c. in eddem dom 
exiſtentia felonict & iter furandum, and to add allo the 


S. felony, & & ibidem unum {c err r 
d then, — he be acquitted of the felony, the 


againſt him as a * 
A and un, be convicted of it, tho acquitted 


And J xr ea chat as the offentcy of burglary and felony 
may be joined in the ſame — 4, three offenſes 
may be joined in the ſame indictment, and if he be acquit 
of the one, he may be convicted of the other two, and it 
may be of uſe to exclude a malefa or of his clergy where 
the offenſe is great, as namely for burglary, for felony, 
and for felony upon the ſtatute of 5 & E. 6. cap. g. 
there may be an — againſt that ſtatute, which will 
exclude from clergy, and yet not amount to burglary; 
and the form of * e indicement may run thus, Nd A. 
ae Februatir anne regni domini Caroli &c. in noch: 
dioi oi & armis apud B. felonice &. burglariter domun 
fregit & intravit ed intentione ad hona. & catalla 
B. in eddem domo exiſtentia felonict & burglariter fu- 


r 
wh eaſe; not rar to 


[ir capiendum & aſportandum. & adtunc & ibidem vi 


uni unum ſtypbum argenteum ejuſdem B. in eadem domo 
exiftentem ſelonicꝰ & burglariter furatus fuit, cepit & aſporta- 
vit, ipſo B. ac uxore, liberis & ny ſuts in an doma 
Flite exiſtentibus, contra pacem, po 
n 
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Aud vote, that non. an indictment need not conclude . 
contra forma Patati, it is ſufficient chat it brings the caſe» 
{within the ſtatute, as to extdude: clergys and ee. 
on the ſtatute of 23 H. 8. cap. 1. | 
And upon this indictment, i 4 falls out upoh th 
evidence that he is guilty of the burglary, but not — 
of the ſtealing, he may be convict of the burglary, and 
ſo ouſted of his clergy, tho he be found not guilty of 
the felony : again, tho he be found not guilty of the bur- 
glary, "becauſe, it may be, the breach of the houſe was 
in the day- time, the dweller, his wife or ſervants in the 
. yer he may be found guilty of the felony within 

uvalifications/ contain'd in the indi&ment purſuant to 
—— of 3 & 6 E. 6. and fo ouſted of his clergy, 
fo that is not confined-cither to the day or night: again, 
— the evidence it appears not to be burglary, becauſe 
done im the day. time, nor yet felony fo qualified. as is 
excluded from clergy, becauſe either there was no act af 
breaking, or if there were, yet the dweller, his wiſe or 
ſervants were not in the houſe, he may be convitt of 
common larceny, and ſo have benefit of clergy. 
And fo much for burglary joined with larceny: - 
Simple bu is where the breaking and entrin 55 
& intentione ad S catalls or ad intet 
&c; and this clauſe," as it is uſually. added in caſes 
ery burglary, ſo it is Ne ons: yy wiper 
1. That altho the breaking and entring 8 to 
be done durglarirery yet if the intention of that entry be 
either laid in the indictment, or appears upon the evi- 
dence to be to the intent only to commit a treſpaſs and 
not à felony, as ed intentione ad ipſum A. adtunc & di 
verberundum, it is no burglary, but it muſt be laid and 
2 to be ed intentiont to ſteal or to kill. or to commit 

other felony, for tho the killing or murder may be 
the conſequence of beating, yet. if the primary intention 
were not to kill, the intention of beating will hot make 
burglary. Ca, P. C. g. 65: 13 H. 4. IE p15] 

"2; That if a man in the night a and knsirs a houſe 

w the intent to Ph a wo he attains not. Soy 


47 q 3 


are obſervable, el nfs  ' 
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intent, but takes or ſteals nothing, this is burglary, and 
excluded from clergy. 22 bury 39. & 95. Dy 99. Crompt, 

31. 4. Coron. 264 Stamf. P. C. p. 30. 4. e as 
and herein it differs from robbery. 

3. It ſeems, that the intention to commit a to 
make a burglary muſt be an intention of ſuch a fact, as 
was 2 by the common law (and not of a felony 
newly made by act of parliament), as larceny, or homicide. 

It hath been therefore doubted, whether the breaking 
of a houſe in the night with intent to commit a rape be 
2 or not, Crompt fal. 32. thinks it is not; becauſe, 

felony by the ſtatute of Weſftm.-2. cap. 34 (2) ; but 
Dalt. cap. 99. p. 238. (q), thinks it would be burglary ; 

e, rape was felony by the common law, until the 
ings: of Nein 1. * 13. (H), which * it _ 

able by two years impriſonment, 

— of Jim <f was — —— of the com- 
mon lam, and a ſetting aſide of the, ſtatute -of ' Weſtm, 1, 
and this ſeems to be the more warrantable e That 
it is burglary/; but of this. hereafter.. 

Now as to clergy incaſe of burglary. . 

If it be ſuch à burglary, as is alſo ned with actual 
tbeſt or robbery, and that robbery or theft be ſo laid in 
the indictment, and proved upon evidence, as anſwers 
che ſtatute of 23 H. f. cap. 1. or 1 E. 6. cap. 12. or 33 
6 E. 6. cap. g. whereof enough hath deen ſaid before, 
then the principal in ſuch burglaty is in thoſe caſes, 
vhich are within thoſe ſtatutes; ouſted of his cler Lo 
the acceſſaries before are ouſted. of their cler "gy Dy 
_ ſtatute of 4 U 5 P. & M cap. 4. but the acce beim 
have their clergy, as hath been ſaid; but in caſe of ſimple 
burglary, or burglary with theft, laid to be only felonict 
_ Eburglarittr,' the principal is ouſted of clergy if outlawed 
or convict by verdict or confeſſion, but is not ouſted of 
arc in caſe of ſtanding mute, not directly anſwering, 

allenging above cen by: hs ſtatute of 18 Ekz, 


cap. 7 (0 
Bur by the fame of:1 K 6. = 12. « If the break- 


* TG ot the houſe be in the day, or oighe-rime. with in- 


(p) » Go. E 433 e This defect is ſupplied by 
ä n U e, 
2 Go Inſt, 180. | 


tent 
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tent to rob or ſteal, any perſon being in the houſe and 


«put in fear, tho nothing be ſtolen, yet he ſhall be 
« guſted of his clergy, if convict by verdict or confeſſion, 
« or ſtand mute, or challenge peremptoril above twenty 
«.(t);” for this ſtatute extends to this fpecial kind of 
burglary, 11 Co. Rep, 36. 6. Paulter's caſe, tho 27 
be ſtolen, and ſo differs from the ſtatutes of 23 

25 H 8. which require a ſtealing, as well as a breaking 
the houſe. * r 
(But tho in caſe of robbery in any dwelling-houſe, and 


therewith putting in fear, according to the ſtarure of 


23 H. 8. cap. 1. or wichout putting in fear according to 
the ſtatute of 5 & 6 E. 6. cap. . the malicious command- 
ing, hiring or counſelling - of ſuch offenſe is put out of 
clergy, if ſo ſpecially laid in the indictment, Dy. 183.6. 
by the ſtatute of 4 & 5; P. & M. cap. 4. yet ſuch acceſſaries 
before, are not oult of clergy in caſe of breaking a houſe 
to commit a robbery purting in fear, tho the principal be 
ouſted of clergy by 1 Eliz. cap. 12.) e 

But acceſſaries before or after are not ouſted of clergy 


by this ſtatue, or the ſtaruce of 4 & 5 P. & M. cap. 4. 


And this ſtatute doth ouſt of clergy not only thoſe that 
actually break, or actually enter the houſe, bur alſo 
thoſe. that are, in law, principals in burglary, all 
that are preſent, aiding and aſſiſ ing, or that ſtand to watch 
at the field-gate, while the others of the confederacy or 
company break and enter the houſe. | 


And ſo it differs from the caſe of robbing of a perſon C 


in his dwelling- houſe, none being within, upon the 
of 39 Eliz. cap. 18. for that ſtatute excludes from clergy 


only thoſe perſons that actually enter into the houſe, and 


not thoſe. who, tho of the confederacy, and preſent aiding 


and abetting, yet never entred the houſe; quod vide fupr 4. 


But as to acceſſaries before or after, they are not ouſted 
of their clergy by the ſtatute of 18 Eliz. cap. 7. nor doth 


the ſtatue of 4 & 5 P. M. extend to oult acceſſaries 


* (1) This ſtatute does not exclude cap. 48.) was needleſs'; but they are. 
thoſe who challenge peremptorily fince excluded by 3 & 4 W.& M. 


above twenty; this, according to our cap. 9. 
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before of clergy in caſes of burglary (u); but in caſes of 
robbing of houſes, within*the qualifications and circum- 


(u) But they are: fince ouſted by 
15G 4W.&M. rap.'9. 
(+) Since our auth | 
have been other ſtatutes made to 
take away clergy in caſes of larceny 


d in dwelling-houſes, &c. 


By 3 SAV. & M. cap. 9. Cle 
. bt ouſted from hots who ſhall fe- 
* Joniouſly take my any goods in 
*© any] dwelling-houſe, any perſon 
“being therein and put in fear, or 


ſhall rob any dwelling-houſe in 


the day-time, any perſon being 


t thereinz or ſhall comfort, aid, 
* counſel or command any perſon 
to commit any of the ſaid offenſes, 
or to. breik. any dwelling-houſe, 
% ſhop or ware-houſe thereto be- 
*« longing, and therewith uſed in the 
6 day-time, and feloniouſly to take 

away any money or g to tne 
4% value of five ſhillings, -altho no 
<« perſon be within 'ſuch dwelling» 


« banſe, &c, or ſhall counſel, hire or 


* command any perſon to commit 
any burglary, if they be convicted, 
& ſtand mute, or challenge peremp- 
« torily above twenty,” 
The defign of this clauſe was to 
deprive the acceſſaries before of the 
nefit of the clergy ; but this ſtatute 
ot mentioning booths nor out- 
houſes, leaves the acceffaries in ſuch 
caſes to their ele. 
The fame ſtatute enacts, That 
« perſons indicted for a crime, of 
& which being convict they ſhould 
& not bave their clergy by any for- 
% mer ſtatute, ſhall not have it if 


— they ſtand mute, or will not an- 


© (wer- direQly, or challenge pe- 
* remptorily above twenty, or be 
40 outlawed.” Nen 

** Perſons indicted of felony for 
<<. ſtealing of goods, &c, if convicted, 
« ſtand mute, will not directly an- 
< ſwer, or challenge peremptorily 
& above twenty, ſhall loſe their 
4 clergy, if it appears upon evidence 

or examination, that the goods 
* were taken in another county in 


e ſuch a manner, whereof, if con- 


cap. 9. and not to burglary at large. (v) 


author wrote, there 


in fear, nor by 5 


« victed by a jury of that county 
they ſhould not have their clergy. 
This port of the ſtatute helps the 
ſeveral er acts, which were de- 
fective either as to the point of ſtand. 


ſtances of the ſtatute of 23 H. 8. cap. 1. or 5 C6 E. 6. 


ing mute, or challenging perempto- + 


mug, or being outlawed. 
NR e 
ä „ who by or 
« ſhall in any ſhop, ' ware-bouſe, 
& coach-houſe or ſtable privately 
« and feloniouſly fteal any goods, 
* wares or mere res of the va- 
d lue of five ſhillings, or more, tho 
* ſuch ſhop, &c. be not broke open, 
« and tho the owner, or any other 
* perſon be not therein, or that ſhall 
« aſſiſt, hire or command any per- 
« fon to commit ſach offenſe, be- 
sing thereof convict or attainted by 
1 verdict or confeſſion, or being in- 


% difted thereof ſhall ſtand mute, 


or challenge above twenty, ſhall 
1 be excluded from the benefit of 
clergy. 
The uſes of this ſtatute are theſe. 
1. By the former ſtatutes (except 
be caſe of a booth ina fair or market, 
5 &s E. 6.) it was neceſſary, in 


order to take away elergy, that the 


robbery ſhould be in à dwelling- 


houſe, whereas this ſtatute extends 


to ſhops, ware - hauſes, &c. tho they 
| ſhould not be adjoining to, or be any 


part of, a manſion-houſe. 
2. The former ſtatutes required 


there ſhould be an actual breaking 


or putting in fear, otherwiſe it would 
not be a robbery, which is the ſteal · 
ing intended by 39 Eliz. cap. 15. as 
appears from 
ſtatute 3 but by this ſtatute, if the 
goods ſtolen be of the value of five 
ſhillings, the offender is ouſted of 
clergy as to a ſhop, ware-houſe, 


coach-houſe, or ſtable, tho there be 


no breaking or putting in fear. 


3. By 23 Hl. 8, and 1 E. 6. clergy 


was not taken away, unleſs there 
were ſome perſon in the houſe put 
& s E. 6. unleſs 


ſome of the family were in the houſe 
or 
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And thus far concerning larceny, robbery and burglary, 


? which are felonies by the common law, 
There are two exceptions that are added hereunto. 


1. The firſt is really true, namely when it is tempus belli 
within the kingdom, and one enemy either ſteals, robs, 


or plunders the houſe or goods of another, and therefore 


the book of 22 Hf. 95. adds to the difinition of burglary 
in time of peace, for in time of war, tho theſe kinds of 
offenſes committed by thoſe of the ſame party, or thoſe 
that are not in hoſtility one to another are felonies, yet 
in time of war, when done by an enemy. they put on 
another name, as acts of hoſtility, miſpriſions, and the 
like, | ar 


2. The ſecond is only ſuppofititious, namely when ils 


done in caſe of neceſſity (), as a poor perſon that in caſe 
of neceſſity for hunger ſhall break and enter a houſe for 
victuals under the value of twelve-pence, which is added 
as an exception to burglary, by Crompt. fol. 33. a. and 
Dalt. cap. 99. Pp 255, 256. (2), for tho I do agree a judge 
ought to de render im fuch caſes, and uſe much diſcre- 
tion and moderation, yet this muſt not paſs for law; for 
then we ſhall in a little time let loofe all the rules of law 
and government, and burglaries, robberies, yea murders 
themſelves ſhall be Acdfbie under pretenſe of neceſſity, 
and we ſhall fall within the wild doctrine of the Jeſuitical 


or booth 3 nor by 39 Ez. unleſs it © loniouſly ſteal any money, 
were in the day- time, and no perſon or chattels, &c:” of the value of 
in the houſe ; ſo that if the offenſe* © forty ſhillings in any dwelling- 


were committed when any perſon “ houſe or out-houſe thereto 'be- 


was in the houſe, if not put in fear, © longing, altho it be not broken, 
nor one of the fatally, or when no “ nor any perſon therein, or ſhall 
body was in the houſe, if it were in “ afliſt any perſon to commit ſuch 
the night-time, in neither of thoſe © offenſe, and ſhall be convicted by 
caſes was clergy taken away by thoſe © verdict or confeſſion, or ſtand 
ſtatutes ; but this ſtatute takes it “ mute, or will not anſwer direfly, 
away in both thoſe caſes as tu ſnops, or ſhall challenge peremptorily 
Ec, above twenty, he ſhallbe de | 
But, ſtill this ſtatute omitted to/ from the benefit of clergy. _. 
mention dwelling-houſes or out- But both theſe ſtatutes ſeem de- 
liouſes, wherefore, to ſupply thisomifſ- fective as to perſons outhhwed: _ 
flon, another ſtatute was made, vis. 7 See, Grot. de jur. belli ac packs, 
12 Ann. cu. 7. by which it is en- Lib. II. cap. 2. 6. 68 7. 
ated, © That if any perſon ſhall fe- (=) New Bait. p. 49. 
£ 2 caſuiſts, 


* 
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1 


eaſuiſts, who of late in France and elſewhere, upon thoſe 
general miſapplied maxims of Quicguid neceſſitas copit, de. 
fendit, and in 55 extreme - neceſſutatis omnia ſuut com. 
munia, have adviſed ſervants and apprentices, that it is 
lawful in point of conſci: nce to ſteal. from their maſters, 
or rob them in caſe they make them not ſufficient allow. 
ances of meat, drink, or clothes: where laws are ett] 
there are other remedies appointed for the relief of ſervan 
againſt oppreſſing maſters, and of the poor, by complaint 
to the magiſtrate without, violating the eſtabliſhed laws of 
- Kingdoms or ſtates. (*) „ 
) What our author here ob- of thoſe laws, that it were to be 
fer ves is undoubtedly true, that the wiſhed ſome expedient were found 
plea of neceſſity ought not in ſuch out to render that relief more ſpeed 
_ caſes to be allow'd, and the reaſon and eſſectual, leſt, while the neo 
is, becauſe the law ſuppoſes, that no fity be real, the relief be only ſup- 
man can in 2 well govern'd common- poſititious, which our author himiſelf 
wealth be driven to ſuch neceſſity; thought was oft-times the caſe, not- 
this ſuppoſition is the more reaſon- withſtanding the proviſions of the 
* able in England, where there are ſo law; {ſee bis preface to his diſcourſe 
many laws, and ſuch large ſums touching the proviſion for the poor, ) 
yearly\colleted for the relief of the which makes it reaſonable it ſhould 
poor, as are more than ſufficient for be allow'd as an argument for mercy, 
that purpoſe, if rightly apphed ; yet tho not as a plea in juſtification. 
ſuch is the neglect in the execution | 
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Of arſon, or wilful burning of houſes. 


EE felony of arſon or wilful burning of houſes is 
deſcribed by my lord Coke, cap. 15. p. 66. to be the 
Foſter. Malicious and voluntary burning the houſe of another by night 
113.--116, Or by day. 2 | | 
192. 333» This was felony at common law (a), and one of the 
334 wk. higheſt nature, and therefore by the ſtatute of Vein. i. 
P. C. ch. cap. 15. ſuch offenders were not repleviſable (4); and by 


39. Ke. Briton (c) the offenders herein were burnt to death, but 


See as to that, the law is changed, they are to be hanged. 


4 Black. H. E. 2. Coram Rege Rot. 88. Norf. d) 


Com. In- 

dex. Tit. (a) 3 H. 7. 10. 2. vide Leg. Ethelſtan, 1. 6. and by the 

Arſon. (hb) 2 Co. Inflit. 188. laws of Canute 1t was one of thoſe ca- 

| 1 cap. 9. pita! offenſes for which no ranſom 
> 2 By the laws of Ethe/fan it was was allow'd. Leg. Canuti, I. 61. 
capital, incendiariis capitis pena efto ; FA 
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By: the ſtatute of 8 H. 6. cap. 6. diſperſing of bills of 
menace to burn houſes, if money be not laid down in a 
certain place, was made high treaſon, if the houſes were 


burned acccordingly: vide Rot. Par. 15 H. 6. u. 23. but 
as to the treaſon it is repeal'd by the ſtatute of 1 E. 6. 


cap. 12. and 1 Mar. cap 1. but the felony remains ſtill 


in caſe the houſes be burned. (e) 5 
In caſes of wilful burning of houſes the indictment 
runs; Quod felonice, voluntarie & malitioſe combuſſit domum,. 
2 es domum man/ionalem, as in caſe of burglary. 
Co. P. C. p. 67. 


And to examine this felony theſe things are inquirable, 


viz. 1. What ſhall-be ſaid domus. 2. What domus of ano- 
ther. 3. What a malicious and wilful burning. 4. What 
kind of felony this is. 5. Whether and how clergy is 
allowable. fa | | a 5k 
I. What ſhall be faid domes.  - * 
It extendeth not only to the very dwelling- houſe, but 
t all out- houſes, that are parcel thereof, tho not conti - 
ous to it, or under the ſame roof; as in caſe of bur- 
lary, the barn, ſtable, cow houſe, ſheep - houſe, dairy- 
e, mill-houſe. Co. P. C. p. 67. 11 H. 7, 1. 4, 15 
But if the barn or out houſe be not parcel of a dwell- 
mg-houſe, it is not felony, unleſs the barn have hay or 
corn in it (g), and then, tho it be no parcel of a dwell- 
ing-houſe, it is felony, 4 Co Rep. 20. 4. Barbam's caſe; 


but if the barn have only hay in it, and not corn, the 


(e) But fince, by the 9 Geo. I. cap. ( The words of the book are, 
24. it is made felony without bene betauſe the barn was adjoining to the 
of clergy, knowingly to ſend any let- houſes it avas bolden to be felony 3" to 
ter without a name ſabſcribed, or make which ſerve our author's pur- 
fgned with a fictitious name de- * we are not to underſtand there- 
manding money, veniſon or other 
valuable thing. This ſtatute is a- fo near the houſe, as to be parcel 
mended. by Stat. 27. Geo. 2 c. 13. thereof. | 
knowingly to ſend any letter without (s) But by 22 & 23 Car. 2 cap. 7. 
a name, or with a fictitious name, * It is felony maliciouſly to burn in 
demanding money, veniſon, or any the night · time any rick or ſtack of 
ether valuable thing, or threatening ** corn, hay or grain, 4arns or other 
—— any demand) to kill any of * out- houſes, or buildings, or kilns 

king's ſuhjects, or to fire their “ whatſoever.” So that now, tho 
houſes, out-bouſes, barns, or ricks, the barn be empty, it is felony 5 and 
is made felony without benefit of by 9 Geo. I. cap. 22. clergy is taken 
elergy, ay from the oſſcuder 


nee gant offender 
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offender mall have his clergy; but if it hath corn in it, 
he mall be excluded of clergy, tho not parcel of a dwell 
-houfe. © Co. P. C. 535 | 
he burning of a frame of 2 Houſe was no eich b 
the common law, bur was made felony by the ſtatute 
37 H. 8. cap. 6. but that ſtands repeal by 1 E. 6. cap. 12, 
and 1 Mar. cap. 1 
The burning of a ſtack of corn was no felony by the 
common law, but rhe 3 of it was made lo 
by the ſtatute of 3 ade cap. 5. (5), bur that is re. 
peaPd.by 1 Mar. cap. 1 | 
2 Pit by the ſtatute ct 5 Elz cap. 1g. the wilfol and 
malicious burning of any barn, or ſtack © of corn, or grain 
within the counties of Northumberland, Camberland, Welt 
mor land 5 Durham, is made felony withour ben lit of 


clergy | 
|, What hall be faid che ROI WP! abbr! 1-7 
tenant for years of a houſe fets fite to 0 own OY , 
: Mrs, maliciouſly to fire the houſe of . if 
15 ba his own hoaſe, and 110 thereby burn the houſe 6 
of B. this is felony; but if he burn not the houſt of B. 
according to his deſig n, but only burn his own houſe, 
this is nor felony, nit a rh miſdemeanor, for which he | 
was ſet in the Fuer, ned, and petpetually bound to 
the good behaviour, and yet it was of a Lhouſs in the city 
of e and laid "that Nh did it ea intentione to burn the 
houſes of others. M. 10 Car. 1. B. R. Croke 357. Holmes 
caſe, adjudged. 
lit. it muſt be Alm of houſe of another ; there- 
fore if A. ſets fire to the houſe of J. maliciouſly to burn 
it, but either by ſome accident or timely prevention the 
fire takes not, this is no felony, tho it were a malicious 


109 This ſtatute does not make the of clergy to ſet fire to any houſe, 

attempt felony generally, but only barn or out-houſe, or to any hovel, 
where divers perfons to the number cock, mow, or ſtack of corn, ſtraw, 
of twelve are aſſembled for that pur- hay or wood. 


Pact and continue together for the By 1 Geo. 1. cap. 48. ia wood, 


e of an hour aftet proclamation maliciouſiy to ſet on fire any w 
depart, or where any above the underwood or coppice. By this ſta 
boy of two, and under twelve, tute cl is not taken away; but 
| ſhalt after proclamation, as aforeſaid, by 9g Geo. _ 22. it is felony with- 
inaforciblemannerattempttheſame. out — of clergy to cut down or 
* it is made 1 by 22 deſtroy any trees planted in any ave- 
2. cap. 7. and by 9 Geo. I. nue, * garden, or plantation. 
. — 22. it is felony without benefit 
. | or 
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mtempt; for the words are incendit & combuſſit, but if he 
bad burned part af the houſe, and the fire is quenched, 
or goes out before the whole houſe be burged, | it is felony. 
Go. P. C. p. 66. Dalt. cap. 10g. ( N; 

It muſt be a eee eee /buraing, otherwiſe is 

0 fe but only a treſpaſs. - 
3 mtg 

it be at the cattle or poultry and the fire 
=p another's houſe on fire, this is not felony, for 
tho the act he was doing were unlawful, en 
neee en, iat the gane 
o Dat. taps 10g. p. 270. (m) 

But if 4. have a malicious intent to burn the houſe of 
. and in ſetting fare: to it burns the houſe of B. and C. 
or the houſe of B. eſcapes: by ſome accident, and the fire 
takes in the houſe of C. and burneth it, tho A. did not 


intend to burn the houſe of C. yet in law it ſhall be aid 


the malicious and wilful burning of the houſe of C. and 
he may, be indicted for the malicious; and wilful burning 
of che houſe of C. Co. P. C. p. 67. (n) 

An infant of about fourteen years of age or * may 
be guilty of malicious burning of houſes, if by circum» 
ſtances it can appear he knew it to be evil. 

Before me at Narfakk, a boy about the age of fourteen 
years. was arraigned upon two ſeveral indictments, for mali. 
cious and wilful burning of two ſeveral houſes, the firſt 
was his own father's, and it appeared, that when he had 
ſecretly. carried fire ĩnto the barn and fired it, he fallly 
charged another with the fact, and upon the boy's: accu- 
lation he was impriſoned, till it appeared clearly-he was 

not the offender :. this boy, was a 
tis father and his other children entertained at a neigh» 
bour's houſe in charity, and the boy watching an oppor- 
tunity, when none were in the houſe but a child in tho 
cradle, carried fire out of the kitchen into the room 


of furzes, and ſer fire in it and went out, and 


thus burnt a ſecond.” houſe, and the child in the 
etadle; for both theſe he was queſtioned, and at length 
confeſſed freely the whole circumſtances of both facts, 


I) New Edit. p. 506. | (n) See the caſe of Coke and I: 
162 i, ty Sar . Vion, . 


rwards together with 
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he was indicted, and upon his arraignment pleaded, and 
upon his trial craftily inſiſted, that he was under fourteen 
years of age; but I directed the jury, that it appeared 
by the circumſtances, that his malice ſupplied E 
for it appeared, that he underſtood the evil of the 
offenſe when he did it ſo ſecretly,” and yet charged ano- 
ther wrongfully; but if there had been any doubt of 
the firſt burning, yet he could not but be conuſant that 
the ſecond burning was a great crime, when he ſaw ano- 
ther formerly charged by him with the firſt burning com- 
mitted as for felony ;. but yet for my farther ſatisfaction, 
and in reſpe& the boy ſeemed very little, I took. farther 
examination touching his age, and his father, being by, 
freely confeſſed and was content to ſwear, that he was 
above fourteen and near fifteen years of age, and he was 
convicted and executed. - 1 15 . 
IV. What felony this is. | a 
And it ſeems unqueſtionable, that the burning of a dwell. 
ing · houſe, or any part thereof, or any out- houſe part 
thereof, was a felony at common law, and ſo was alſo the 
burning of a barn with hay or corn in it,' tho not parcel 


of a dwelling-houſe, bur ſtanding at a diſtance. Co. P. C. 


p. 67. 11 H. 7. 1. b. 
8 v. But as to the point of the not allowance of Clergy 
therein, there may be ſome matters to be examined: 
certain it is, that at this day clergy is not allowable to a 

rty- convicted of wilful and malicious burning of a 
dwelling-houſe, or of a barn with corn; quod vide 11 Co. 
Rep. 34. Poulter's caſe adjudged per omnes Juſtic. Plow. 
Com. 475. Co. P. C. p. 67. and the conſtant practice hath 
been to deny clergy to thoſe convict of this crime; guad 
vide in the reſolution of Poulter's caſe. £4 

And the ſtatute of 4 & 5 P. & M. cap 4. takes away 
clergy from all acceſſaries before to the offenſes of wilful 
burning any 1 or of any barn then having 
corn or grain in the ſame; and ſurely they took the law 
to be, that the principal was by law ouſted of his clergy, 
or otherwiſe they would not have ouſted the acceſſary of 


his clergy. | | | | | 
But then the queſtion remains, what it was that ouſted 
the principal of his clergy ?. ge 
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By the flatute of 23 H. 8. cap. 1. clergy was ouſted - 
from all perſons found guilty of wilful burning of any 
dwelling-houſes or barn, wherein any grain or corn ſhould 
happen to be, and from all perſons found guilty of 
abetting; aiding or counſelling thereof, viz. acceſſaries 
before; except perſons in order of ſubdeacon, or above: 
The ſtatute of 1 E. 6. cap. 12. as to divers offenſes 
therein particularly mentioned, which are for the moſt 
part alſo included in the ſtatute of 23 H. 8. carried the 
excluſion of clergy farther, viz. as to ſtanding mute, or 
not directly anſwering, but mentions not at all wilfut 
burning of houſes, or barns with grain; and enacted; 
that in all other caſes of felony perſons indicted ſhall have 
their clergy, as they ſhould have had before 1 H. 8. 

So that by the act of 1 E. 6. clergy was reſtored to burn- 
ing of houſes and barns with corn, notwithſtanding the 
ſtatnte of 23 H. 8. or any other ſtatute made ſince the 
firſt year of Henry VIII. and if the outting of the principal 
in arſon from his clergy reſted upon the ſtatute of 23 H. 
$. then the ſtatute of 1 E. 6. had reſtored him to his 
evan ro 24 th 

The ſolution therefore of this matter is upon two ac- 
counts. | 00 N wy 
1. Some have thought that the wilful burning of houſes 
was not within clergy by the common law, nor by the 
ſtatute of 25 E. 3. cap. 4. becauſe it was an hoſtile act (o), 
and therefore, as until the ſtatute of 4 H. 4. cap. 2. A- 
diatores viarum & depopulatores agrorum, joined with another 
felony, and ſo found, were ouſted of their clergy, becauſe 
ſavouring of acts of hoſtility, ſo incendiatores domorum were 
even by the common law ouſted of clergy -before the- 
ſtatute. of 23 H. 8. and ſo are not reſtored: to clergy by 
the general clauſe of the ſtatute of 1 E. 6. and this I re- 
member was delivered as the reaſon of the excluſion of 
clergy from wilful burning by Mr. Attorney Noy, $ Car. 1. 
in the King's bench, and ſeemed to be aſſented to by the 
court. IAG teh | 

Bur I think this will hardly help the matter, 1. Becauſe 
tho poſſibly clergy might not be allowed at common law 


(e) And ſo interpretatively a felony which by that ſtatute was ouſted of 
tout hing the per/on of the king himſelf, clergy. 


to 


®"® 
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to wilful burning, yet the ftatute of 25E 3. cap. 4. 
cles extends clergy to all treaſons and felonies teuckng 


ther perſons than the king himſelf, and his royal majeſty, 
8 Becauſe then as well a burning of a barn with ED 
a barn with corn, would be excluded from clergy, for 
the one is as hoſtile, as the other. 3 
2. Others have thought that the ſtatute of 4 5 P. & 
M. cap. 4. taking away clergy from the acceſſaries before, 
doth take away by neceſſary conſequence the clergy from 
the principal, for it were not reaſon to think the acceſſary 
ore, ſhould be in a worſe condition, than the principal 
ender, and therefore virtually and implicatively, and 
by neceſſary. conſequence. it takes away clergy from the 
principal in all thoſe caſes, where it takes it from the 
acceſfary before; and beſides, if the principal had his 


' clergy, the acceſſary could not be arraigned, and this [ 
think is 


| true, tho this: caſe needs not this help. 
Hut I think, and ſo is the book of 11 Co. Rep. 34, 35. 
that. the ſtatute of 25 H. 8. cap. 3. which extends to take 
away, clergy in all thoſe caſes which were within 23 H. 8. 
cap. 1. and particularly recites that of burning houſes 
and barns with grain, and farther extends that excluſion 


to ſtanding mute, not directly anſwering, challenging 


ahove twenty, I ſay that ſtature of 25 H. 8. was in great 
part repealed. by the ſtatute of 1 E. 6, and is entirely re- 
vived by the ſtatute of 5 & 6 E. 6. cap. 10. not only as 
to the point of ouſting clergy upon examination (p), but 


* 


alſo as to the excluſion of clergy in thoſe cafes mentioned 
in the act of 25 H. 8. wherein burning of houſes and 
barns with corn is expreſiy mentioned, ſo that conſequent- 
ly this ſtatute of 5 C 6 E. 6, reviving; the ſtatute of 
25 H. 8. repeals the generality of that clauſe in 1 E. 6. 
whereby clergy was let in, in all caſes there not enumerated. 


* S 


fl This relates to the ſecond tried and found guilty in the ſame 
uſe of the 25 H. 8. cap. 3. where - county where the offenſe was com- 
by it is provided; that if any perſons mitted, if it appears to the juſtices 
be indicted in one county for ſtealing by the evidence, or on examination, 
in, another, and ſtand mute, that it was ſuch a felony, as if found 
or challenge peremptorily' above guilty thereof in the county where 
twenty, or will not directly anſwer, committed, they would have loſt 
they ſhall be put from their clergy, their clergy by the 23 H. 8. cap. 1. 


in like manner as if they had been 
_ And 
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And conſequently the periods of this caſe of clergy in 


wilful burning ſtand thus : 


i. Before 23 H. 8. clergy was allowable therein by 
force of the Forage of 25. E. 3. pro clero. 

2. After 23 H. 8. until 25 5. clergy was allowable 
for the acce uy in all SS and for the principal i in all 
ing him 

3. After 25 H. 8. until 145. 6. cles was taken awe 


from the x principal as well where he ſtands mute, not di- 
rectly an td, or challenges above twenty, as where he 
is found gull 


But the accefſarics as well before as after were to 
have clergy. 
4. After 1 E. 6. till ;& 6 E. 6. when the ſtatute of 
8. was revived, both principal and acceſſaries had 
Ar clergy in all caſes of burning. 


> Afr 5 & 6 E. 6. dil 4 S P. S I 
72845 was excluded in all caſes, wherein he was ex- 
Aud 


by the ſtatute of 25 H. 8. as-well where he. ſtood 


mute, challenged above 0 did not directly anſwer, 


as where found guilty (q). 
NR 2 acceſlaries pies, xx' well as after, had their 


Wes the ſtatute of 4 & 5 P. M. cap. 4. until this 
Fs acceſſaries before are excluded of * in all caſes, 
o acceſfaries after have their clergy. 

1 there ſtill remain two doubts. 
hereas the ſtatute of 4 & 6 P. & M. cap. 4. ex- 


wh to oult cl from the acceſſary, as well if he be 


attainted as convicted, and conſequently if outlawed, he 
ſhall not have clergy, becauſe it is an attainder; the "ſta- 
tute of 25 H. 8. — 25 only to finding guilty, challeng- 
ing above twenty, ſtanding mute, or not 3 anſwer- 
ing, and it ſeems in attainder of the principal by out- 
lawry he ſhall have his clergy; therefore guere, whether 
an attainder by outlawry ouſts the a ruth of clergy 
"_ the ſtatute of 23 or 25 H. 8. 


* We & M. clergy i ken fu caſe gu al 
por. 1. P P 2. Whereas 
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2. Whereas the ſtatute of 4 & 5 P. & M. cap. 4. hath 
no exception of perſons in the order of ſub-deacon , but 
acceſſaries before are ouſted of their clergy in all caſes by 
that ſtatute, tho in orders. 
_.__ Yet by the ſtatute of 25 H. 8. which is relative to the 
ſtatute of 23 H. 8. principals in the order of ſub-deacon, 
or above, have their clergy in the caſe of arſon, for by 
the ſtatute of 23 H. 8. clergy is ſaved to men in orders, 


V dere found guilty; and by the ſtatute-of 25 . 8. in 


. cafes of ſtanding mute, c. they are ouſted of their clergy 
as if found guilty, in which caſe men in orders had their 
clergy, and ſo the reviving of the ſtatute of 25 H. 8. by 


5 N that of 5 & 6 E. 6. lets in men in orders to their clergy 
In caſe of arſon, which ſeems to make this abſurdity, that 


5 ut 


the principal in arſon ſhall have the benefit of clergy if 
in orders, but the acceſſaries before, tho in orders, are 


" 


ade by the general penning of the act of 4 & 5 P. 
. And herein there will ariſe a difference as to men in or- 
ders, in relation to the benefit of clergy, between the c 

of being principal in wilful burning of houſes, and the 
caſe of being principal in robbery in or near the highway, 
or robbing in a dwelling-houſe, putting the dweller in 
fear, or murder of malice prepenſe; for the act of 1 E. 
6. cap. 12, excludeth them from their clergy generally 
without exception of men in orders, tho Io were ex 
cepted by the ſtatutes of 23 and 25 H. 8. | 
| this ſtatute of 1 E. 6. making no mention of 
burning of houſes, the excluſion of them from clergy, if 
reſting upon the ſtatute of 25 H. 8. revived by 5& 6 E. 
6. excepts them. Siva? | 


CHAP: 


F Zoe dye Em. —˙uFrJT OHA Aw *. RoS.. 


| cels in the king's name, 2. Or by warrant in the name of 


ara PLACITORUM n 


, 1 2 1er © 
$2003 502 n. 7 10 em 200 Din 6 
2 „ „ 5 ; 
0 * a n 5 A \ % ! 5 4 0 2 7 
were L113. f + + 5 4 * 0 2a: 5. 10! 34106 191 * 
” : Y £JF u 18 
l "© RA E b ao pal 
4 g + | 
: | 110 . A 
. 
>< fd 4 +4 * — 1 
— » # © =» 3183. 22 7 
820 ! » Ay N IP $4 10 ©7714, LY 
— 


r felonies 4 67 e IF ad low: 7 4 the 
bringing of felons to Juſtice, and. tht ' impediments 

” thereaf,, as eſcape, breach fn and _—_ and n. 
NT Ute.” inns bo Br 


, IEBLITU 

COME. now, according to the method prupounded, 
to conſider thoſe felonies. that relate to the public 
juſtice of the kingdom in bringing malefactors to their 
due puniſhment, and the impediments thereof, and they 
ae. principally three, viz. 1. By the party atreſting or 
. as voluntary eſcapes. 2, By the party ar- 
reſted and impriſoned, . as breach of priſon. ee 
ſtranger, as reſcpe of felons. 

And in this order I ſhall examine theſe offenſes but as See Burn. 
a neceſſary. preliminary thereunto, I ſhall firſt conſider of 1 . 
ureſts and impriſonment for ca * offenſes, by whom reg 2% 
it may be done, and where owt 6; e 

Arreſts of maſefactors are of ood kinds, 1. Either by 3 


* thereunto. by law deputed, or 2, By private per- 12, 2 14 


And qbe formpr.is again of tuo kinds, Either, 1. py Ba 
procels of law, or 2. Virtate officis. | xxi. p. 289% 
The former again is of two kinds, 1. Either by pro- *© 


a judge or juſtice thereunto authorized, . 12 that either 
in writing or ore tenus. | 
I I ſhall purſue this order, and 
J. Shall. begin with the firſt of theſe, namely, arreſting 
by virtue of the king's writ. 
Regularly no proceſs iſſues in the king's name and by 
his writ to apprehend a felon or other malefsctor, unleſs 
r there 


* 
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there be an indictment, or matter of record in the court, 
upon which the writ ifſyes. 23 
Antiently the proceſs upon an 3 an indictment 
of felony was only one Capias, upon an Exigent. 
22 Aſfiz. $1. | 1 

Buy the ſtatute of 25 E. 3. cap. 14. there are to be a Ca. 
Figs and an has with a command to the ſheriff to ſeize 
the goods of the felon, and then an Exigent. 


But ir ſhould ſeem by the book of 8 H. 3, 6. that this 
ſtatute extended not to felony of death, but that there 


mould be only one Capias, and then an Exigent. 


But by the ſtatute of 6 H. 6. cap. 1. if A. de B. in co- 


| mitatu S. be indicted in the king's bench in Mzddleſer, 
there ſhall go out one Capias into Middleſex, another into 


C and each ſhall have ſix weeks at leaſt between the Teſt 


and return, and upon Now inventus returned then an Exj. 
But if he be not named of another county, then it ſeems 


only one Capias ſhall iſſue, where the party is indicted, 
and upon that an Exigent : this ſtatute was made during 
the king's pleaſure ; but 3 proviſo in the ſtature of 
8 H. 6. cap. 10. it ſeems to be made RI 


By the ſtatute of 8 H. 6. cap. 10. if A. de B: in com. 5. 


be indicted or appealed in cum. V. before juſtices affign- 
ed, there ſhall go out firſt a Capias in Com. V. and upon 


Won inventus returned a Capias, with proclamations in com. 


S. having three months at leaſt between the Teſte and re- 


turn, or otherwiſe no Exigent to iſſue; but the proceſs in 
the king's bench is excepted. 


But this ſtatute only extends, where the party is in- 


dicted in another county, than where con 


By the ſtatute of 5 E. 3. cap. 11. juſtices of oyer and 
terminer may iſſue proceſs - againſt felons in a foreign 
county, and theſe proceſſes ought, or at leaſt may and 
are moſt fit to iſſue in the king's name under the Teſte of 


the chief judge, for which purpoſe all clerks of afſfizes 


have a ſpecial ſeal, and iſſue their proceſs in the king's 


name in caſe of felony, where they go to the outlawry, 
tho ſome other warrants are made in the name of the 


judge. 


Ang 


HISTORIA PLACITORUM cogoNx. 


And in all caſes the king's. writs are directed to the 
ſheriff, and- he executes the writ himſelf, or by his war. | 


rant under ſeal to the bailiffs. 


And upon theſe writs the ſheriff or his bailiff may break Foſter. 
doors to take the offenders, for they are for the 136. 320. 


king and preſervation of the peace, and therefore igclude 
2 20 N propt er eee e 5 O. 


2 in \ this caſe the ſheriff or his bailiff. may require 
any pe rſons preſent. to aſſiſt him in execution of the writ, 


and he that refuſeth to aſſiſt him, * nnn 


niſhable by fine and impriſonment. 

II. The. ſecond kind of arreſt is by warrant under the 
Ty of .the Juſtices thereunto authorized, as Jer of 
ger and ter miner, or of gaol- delivery, or juſtices of 


And herein theſe things are conſiderable: 1. What are 3 
eſſentials of ſuch a warrant, without which it is void 


in law, 2, Who may grant a warrant to apprehend a fe- 
oy. Va To whom, ny 4. In what order or method it is 
granted, or g. Executed, and in what wy: * 

i e oy e a 

It is neceſſary that ſuch warrant expreſs the name of 


the party to be taken; for a watrant granted with a blank 


and Kaled, and after filled up with the name of the party 
to be taken is. void in law. Dall. cap. 117. p. 329. (4 
It muſt be under ſeal, tho ſome have Rouge t it ſuffi- 
1 if it be in writing ſubſcribed by the juſtice, Delt, 
cap. 117. p. 328. vide 2 Co. Inftit. ſupra ftatutum de fran- 


gentibus 591: and the fai n theſe things 
8 . void, and fabjeR c the . to a 
A impriſonment; tho in ſome caſes the want of due 
formality may be blameable in him that makes the war- 
5 2 it it will not therefore ſubject the officer to a 
iſonment, if the matter be aki the juriſdic. 

tion of f. that makes it; as for inſtance, 

A. warrant by a juſtice to apprehend J. S. to anſwer 
ſuch matters as ſhall be objected azainſt him, ex parte do- 
nini regis, without expreſſing the certa ny of the crime, 
this is not regular, Lambard's juſtice 95, 96. 2 Co, Inſtis. 


(4) 127 . 74. 


01. 


zn 
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591.615. theo Mr. een 
of ſuch warrants-gran 

12 . 


And therefo rſon ſo a 
Wm oe hormone pes 995 25 = bench by 
alben C Wen a warrant or ſhould be d 
_ mitted' __ wok 
3 or —— he ſnh be re led upon ſuch an ap- 
55 rehenſion by ſuch a warrant, or n let go by 
im that a pprehends rp, (. may be the true cauſe 
of 2 were Telony;)/ye He 55k being expreſſed in 
HT. Tuck an fene or eh 8 reſeve would not 
ony 
' Fer it mar egen te meer in falle im ben i 
Howe: Felony, r. any i es within 
Th Him chat makes the Warrant, for ĩt 
dut an erroneous,” not à void Warrant, and it is not rea- 
ſonable to ſappoſe the oicer ſhould be conuſant of the 
formalities of law, or adviſe wich counſel upon all oc. 
caſtons, whether che warrant were in ſtrictnefs of law re- 
gular; eſpecially in ſueh a caſe where the error of this na. 
ture hath been ſeconded with common Practice; bur, of 
this moe hereafterr. 
2. As to the perſons, that may grant a warrant foi a 
prehending afe 


The chief juſtice of the bog 8 bench ordiny other judge 


of that court may iſſue a warrant in his o. name, for 
the apprehending and bri . K before him any perſon 
touching Whom Hath is. Rae a felony cominitted, or 
of ſuſpieion of felony: vpon Hirn, into. my county of Eng- 
land or Wales, for they are intruſted with the conſervation 
of the peace through all England, / and are more than 
juſtices of peace or Wot and ter miner; and this hath been 
uſual 1 In all ages. 

But to avoid che wrote to the eine in bing up 
2 they uſually direct their warrants to apprehend 
the parties, and bring them before ſome juſtice of peace 
near adjoining, either to be examined or bound over to 
the ſeſſions, and TOs: - w be © Ie ng accord- 

to law. (3 
at thus their warrants e to run in caſes of favol 
ty of the peace or good behaviour againſt a perſon in an- 
other county, than where they ade. by reaſon of the ſta 
tute of 21 Fac. cop. 8. 


= general *Mittimus, he ſhould be diſ. 


— 
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- Juſtices of oyer and terminer may alſo iſſue their war- 


- rants in the counties within their commiſſion for appre- 


hending felons or other malefactors, or for ſurety of the 
peace within their limits; qu.ere, whether they may not 
iſſue their warrants for any indicted of felony within their 
precincts, tho they are abroad in a foreign county, by 
the ſtatute of 53 E. 3. before- mentionedꝰ F 
- Juſtices of peace may alſo iſſue their warrants within 
the precincts of their commiſſion for apprehending per: 
ſons charged of crimes within the cognizance of the ſeſſions 
of the peace, and bind them over to appear at the ſeſſions, 
and this, tho, the offender, be riot yet indicted. 5 
And therefore the opinion 75 my lord Coke, 4 Inſtit. 
177. is too ſtrait-laced in this caſe, and, if it ſhould: be 
received, would obſtruct the peace and order of the 
kingdom ; and the book of 14 H. 8. 16. upon which he 
udden and extrajudicial opinion, and the defendant had 
liberty to mend his plea as to the circumſtance of time, 


to the end it might be judicially 8 demurrer, which 


was never done; and the conſtant practice hath obtained 
contrary to that opinion; quod vide Dalt. cap. 117. (0 
And whereas my lord Coke, ubi ſupra, ſaith alſo, that a 
juſtice of peace upon oath made by A. of a felony com- 
mitted, and that A. ſuſpects B. and ſhews his cauſe, can- 
not iſſue a warrant to bring B. before him for farther 
examination, and thereupon commit or bind him over to 
the aſſizes or ſeſſions, becauſe it muſt be the proper ſuſ- 
picion of A. himſelf, and A. may arreſt him upon the 


ſcore of his own ſuſpicion, but not by warrant of the 


juſtice; I think the law is not ſo, and the conſtant prac- 
tice in all places hath obtained againſt it, and it would 
be pernicious to the kingdom if it ſhould be as he delivers 
it, for malęfactors 75 eſcape unexamined and undiſ- 


covered, for a man may have a probable and ſtrong pre- 


ſumption of the guilt of a perſon, whom yet he cannot 
poſitively ſwear to be guilty. _ vo. 
Therefore I think, that if A. makes oath before a 


Juſtice of peace of a felony committed in fact, and that 


(b) M Ear. 5. re.. 


PP4 TCD... 


rounded his opinion, was no folemn reſolution, but a 


579 
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be ſuſpects B. and ſhews probable cauſe of ſuſpicion, the 


Juſtice may grant his warrant to apprehend B. and to 
brug bim bore him, or ſome eber of peace to 
be examined, and to be farther proceeded againit, as to 

ſhall appertain ; and upon this warrant the conſta. 


, or he to whom the Warrant is dire ted, may arreſt 
him, and if occaſion be, may break dqors to take him, 


if within a houſe, and will not upon demand render him- 


ſelf, as well as if it were an expreſs and poſitive charge 
of felony ſworn by A. nat him, and ſo hath common 
praftce obrxined norwichtanding that opinion ; ide ft 
tute Meſtm. I. tap. 15. (e, 13 E. 4. 9. 4. | 
But a general warrant upon a complaint of 2 robbery 
to apprehend. all perſons ſuſpęcted, and to bring them be- 


re, Oc. was ruled void,” ahd falſe impriſonment lies 


2 


| againſt him that takes a man upon ſuch" a warrant, P. 
24 Car. 1. upon evidence in à caſe of juſtice Swallow's | 
Warrant before juſtice Roll. 1 


If A. hath committed treaſon, tho the juſtices of the 
peace have no cognizance of it as treaſon, yet they have 
cognizance of it as a felony, and as a breach of the 
peace, and therefore a juſtice of peace upon information 
upon oath may iſſue his warrant to take him, and may 
2 his examination, and commit him to priſon. 
A. commits a felony in the county of B. and then 
into the county of C. upon information given to a juſtice 
of peace of the county of C. he may iſſue his warrant to 


take him, may take his examination, and commit him to 
; "hp in the county of C. from whence he may be removed 


y Habeas Corpus to the. county of B. for his trial. 

If A. commits a felony in the county of B. and upon 
a warrant iſſued againſt him by a juſtice of peace in the 
county of B. he is purſued and flies into the county of C. 
and there is taken, he muſt not by virtue of that warrant 
be carried to a juſtice of peace of the county of B, where 
he committed the felony, but to a juſtice of peace in the 
county of C. where he was taken. LN char 
But if A. were taken by the warrant in the county of 

B. and breaks away into the county of C. and be there 


| ſe 469. 1 6 185. 


* 
- 


taken 


is and. ah. + am. Be aber tos Sues an 1 
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en upon freſh ſuit by chem that firſt togk him, he may 
bee brought s a fuer of he couney of & when 
he was laſt taken, or before the juſtice of the county 

B. by whoſe warrant he was firſt * for in ſuppoſi 
tion of law ha was always in cuſtody: vide dubitatur 13 


2 if 4 be in commiſſion of the peace in the county of B. 


and happens to be in the county of C. and there complaint 
5 made o ie of a felony „A county of B. where he 
is in commiſſion, as he cannot iſſue a warrant out to ap- 
prehend the party, ſo neither can he impriſon in the coun- 
ty of C. becauſe an act of juriſdiction, but he may take 


an oath of a party robbed in purſuance of the ſtatute of 


27 Elz. or he may take an examination, or informati 

or recognizance in a. foreign county, but cannot com 
them by impriſonment. P. 7 Car. 1. Croke, 3. 3. Helyar's 
caſe (a), Dall. cap. 6. and 117. (e) | 
But if A. be a juſtice of peace in two adjacent counties, 
tho by ſeveral commiſſions, as the recorder of London is, 
nothing is more uſual for him, than whilſt he lives in one 
county to ſend his warrants to apprehend malefactors in 
another, and to ſend them to Newgate, which is the com- 
mon gaol of both counties, London and Middleſex. 
oy Touching the perſons to whom a warrant may be 


The juſtice that iſſues the warrant, may direct it to a 


private perſon if he pleaſes, and it is good; but he is not 


compellable to execute it, unleſs he be a proper officer. 


14 H. 8. 16. Dalt. cap. 117. p. 332. (f) 
The warrant is ordner Tabea to the ſheriff or con- 
ſtables, and BS are indictable, and ſubject thereupon to 
a fine and impriſonment if they neglect or refuſe it. 
If directed to the ſheriff, he may make a warrant to his 
bailiff to execute it. | 4 e 
If to a conſtable, tithing- man, Cc. he muſt execute it 
himſelf, and may not ſubſtitute another; but he may call 


any perſons to aſſiſt him, and they are, bound to afſif 


him, and are indictable if they neglect or refule to aſſiſt; 

vide Dalt. ubi ſupra. 22 3 
If directed to the conſtable of D. he is not bound ta 
execute the warrant out of the precincts of his conſtable- 
(4) Gre, Car. 271. ſe] New Edit. p. 25 © 5715. (f) New Edit. 3 
| a Wick, 


EL 


. 
= 
. 1 — 


— — 


HISTORIA PLACITORUM CORONZ. 


© wick” wit" if” de doth. it out cr bis conſtablewick, it is 
| good, and fo A 


" 4 Toucking the order in 
1925 It is e tho Sons | "ESL to take 
an..information' upon = of the perſon that deſires the 
warrant, that a wet was Tommitted, that he doth ſu- 
ſpect or know 7 be the felon ; and” if ſuſpected, 
1 to ſet 9097 3 cauſes of his ſuſf icon. IEAM 
2. If the. chi Ef Das. felony be poſitive and expreſs, 
wa ir is fit to The e by n WOE to proſe- 
cute, before, No 55 iſued. 
But if it be only a chatge of ſuf picidp, and the buſi. 
neſs requires. farther examination, hay ith is neither neceſ. 
j nor fit to bind over the party to proſecute; for poſ- 
| bly upon the. bringing in of the party accuſed, and far- 
ther examination of the fact, there may de cauſe to dil. 
charge him, and thus 1 think Mr. Dalton to be intended, 
| fe: 117. p. 334. (2), the caſe before chief juſtice Flemming, 
| * The he warrant may iſſue to bring the party before 
the juſtice that granted the warrant ſpecially, and then the 
officer is bound to bring him before the ſame juſtice ; but 
if the warrant be to bring him before any juſtice, then it 
is in the election of the officer to bring him before what 
juſtice of the county he thinks fit, and not in the elec. 
tion of the ef 5 5 Co. Rep. 59. b. Foſter's caſe, 
5. Touching the demeanor of the officer in executing 
the warrant. - 
If it be a warrant for felony, or a warrant for ſurety of 
the peace, the officer may break open the door, if he be 
ſure the offender is there, after Pa him of the 
buſineſs, and demanding the priſoner, he refuſes to open 
the door, tho the party be not indidted ; z and this is the 
S Practice againſt the opinion of my lord Coke, 
1 1 quod vide Dali. cap, 117.9. 333. (U 
5 4 A ir is if the watrant be only upon ſuſpicion of fe. 
a 1 7. as hach been ſaid before, for in eth caſes the pro- 
- ceſs is for the king, and therefore a Non omittas is im- 
plied, and he that ee © conſidereth the ſtatute of 


{s/ New Edit. cap 167 Nen. 5, New Edit. p. 378. 


Hain, 


g 
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able he muſt commit him, 3 
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Wim. I. tap. 15. (i), and the ſtatute of 2 & 3 P. & N 


cap. 10, will find that ee riſonment may be made by | 
the juſtice, as well for 11 en of felony, as for an ab- 
ſolute e 7059 7 Mor PARA! before indictment 


ry. 
nd by th oak of 13 . 4.9. a A man that arreſts 
5 po Gon of felony, may break open doors, if the 
uſes upon demand to open them, and much more 
97 a tbe done 1 the juſtice's warrant. 

If the, officer be eee he muſt ſhew his warrant, 
bur if he doth it virture officii as a conſtable, &c. it is ſuf- 
ai notify that he 1 is the conſtable, or that he ar- 

King's name. Dall. ubi ſupra, 6 2 Kas. 54. 
4.9 * R . 69. a. Mackally's caſe. 

Tah, What is to be done after the warrant ſerved, 

155 When the perion accuſed is brought before the Jules 


If there re. be no cauſe to commit him found by the juſtice 
Fo, examination of the fact, he may diſcharge him. A 
If the.caſe be bailable, he may bail him. 


Ik he have no bail, ot the WE. e, "nat ro phi, | 


And being eicher balled bg tnt be is bt to be 
diſcharged till he be convicted or. acquitred, or delivered 
* roclamation. C9. P. C. cap. 100. p. 29. N 
And this leads me to the Mittimus, or the warrant to the 
a0ler to receive him; and this is the ground of the fe- 
bnp in caſe of a breach of prifon. 
My lord Coke, 2 In "ſt. 591- makes three eſſential 2 
of the Mittimus. 
1.” That it be in writing ſealed by the juſtice that com-., 
mite and ,ithout this part the commitment is unlawful, < Com. ch. 
1 1 is 7 af to 4 falſe im N and the will $2. 6 20S 


43 „ 


ho 2 Go. 2 92 


Fe . record, 


* 


breach of priſo 


- eſcape or the breach of priſon felony, © | 


HISTORIA PLACITORUM CORONA. 
dere 


2. That it expreſs the cauſe for which he is committed, 
namely felony, and what Kind of felony. - 
This ſeems _ to make the voluntary eſcape or 
n.telony, and alſo it is neceſſary upon re- 
turn of the Habeas Corpus out of the king's bench, be- 
cauſe that is in nature of a writ of right or writ-of error 


doo determine, whether the impriſonment be good or erro- 


neous. fs | AY 
But it ſeems not to make the commitment abſolutely 
void, ſo as to ſubject the gaoler ts a-falſe impriſonment, 


| but it lies in averment to excule the gaoler or officer, that 


And alſo upon ſuch a general warrant without expreſs- 


Ing any felony or treaſon, or ſurety of the peace, the con- 


ſtabl coup e e T. 9 Jac: B. R. 1 Bul- 


rade 146, Faſter's 


3. That it have an apt concluſion, viz, There toe re. 
main till delivered by loi. 
But if the concluſion be irregular, I think it makes 
not the warrant void, but the law will reject that which 
is ſurpluſage, and the reſt ſhall ſtand. © . | 
And therefore if the cauſe be expreſſed, and the con- 
cluſion irregular, as ill farther 22 
yet a breach of priſon under ſuch a warrant will be felo- 
nYs yea, if the party be removed by Habeas Corpus, tho 
cogcluſion be irregular, yet if the matter appears to 
be ſuch, for which he is to remain in cuſtody, r be ball 


ed, he ſhall be bailed or committed as the caſe requires, 
and not diſcharged; but the idle concluſion ſhall be re- 
Andi therefore 1 do think that ſuch a warrant is a good 
Juſtification, in a falſe impriſonment, tho the right con- 


cluſion be omitted, or tho the wrong concluſion be inſert- 


ed, if the matter of the Mittimus be otherwiſe ſufficient 
to charge him in cuſtody, and therefore it is a lawful 


warrant notwithſtanding the omiſſion or incongruity of 
* =: concluſion, ſo as to make the voluntary permiſſion of 


„ 


* 


given by the juſtice, 


By 
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By the ftatute of 23 H. g. cap. 2. the felons are to be 


eee ir i); and by the ſtatute of 4 E. 


ters are bound to receive 


3. cap. 10. the ſhe SES, 00 
juſtices, or attached ex of- 


them, whether committed 


Previous to the commitment of felons, or fuch as are 
charged therewith, there are 
The examination of the p | 
2. The farther information of accuſers and witneſſes upon 
oath. 3. The binding over of the proſecutor and wit- 


neſſes unto the next or ſeſſions of rhe peace, as the 
1. The examination of the perſon accuſed, which'ought 
not to be upon oath, and examinations ought to be 


put in writing, and returned or certified to the next gaol- 


delivery or ſeſſions of the peace, as the caſe ſhall „ 
0 


by che ſtatute of 2 & 7 P. M. cap. 10. and being 
by the juſtice or his clerk to be truly taken, may be gi- 
ven in evidence againſt the offender. (#) | 

And in order. 
the juſtice cannot at the return of the warrant take the 
examination, he may by word of mouth command the 
conſtable, or any other perſon, to detain in cuſtody the pri- 
ſoner till the next day, and then to bring him before the 


juſtice for farther examination; and this detainer is juſti- 


flable by the conſtable; or any other perſon, without ſhew- 
ing the particular cauſe for which he was to be examined, 
or any warrant” in ſcriptis. T. 37-Eliz. Rot. 244. B. R. 
Broughton and Marfhaw. (1) 


i, And net elfewbere 3 fo'thathit ler in the chief juſtice to refute read- 


ſhould. ſeem that commitments to ing the examinations of Stern and 


required three things, 1. 
accuſed, but Iren da Ke 


nto, if by ſome reaſonable occaſion 


New Priſen or the Gate-houſe are ir- 
regular; ſee 2 Co. Inf 43. Cro. Elia. 
$30. and of this opinion was chief 
juſtice. Holt, in the caſe of Kendal 
and Roe, State Tr. Fol. IV. p. 864: 
See alſo 5 H. 4. cap. 10. which or- 
dains, ** That none —7 ot nr 
by juſtices of the peace, ſave only 
1 F 
119. Wb Es. * 

{+} Altho they be not evidence 
againſt any other perſon named in 
them; it was therefore very irregu- 


Boroſti at their trial; ſee State Tr. 
Pol. III. . 470. But qutere by ſer- 
jeant Mien, if the chief juſtice 
was not right in ſuch refuſal ? For 
by the opinion of ſome judges now 


living, the ſtatute doth not extend 


to the examination of the party ac- 

cuſed, unleſs he figned his examina- 

tion, but only to. the witneſſes or 
ons accu - 

Pen This caſt is in Moore 

408. by the name ot Broughton and 

Mul/hoe. 


But 


8 


' 
: 

| 

| 

: - 

[ 

| 

[? * 
ö 

N 

ö 

= 

| 

| 

ö 


F 


© 

* 

* 
. 
* 
A , 
* 
. 2 1 


HISTORIA: PLACITORUM CORONA... 
But the time of che detainer muſt be reaſonable, there. 
fore a juſtice cannot juſtify. the detainer of ſuch, perſon 


fixceen or twenty days in order to ſuch examination. (m) 
2. He mult take information of the proſecutor, or wit- 


neſſes in writing upon oath, and return ar certify them at 
deliyery and theſe being upon the 


the next ſeſſions ar 


| | al oro to betrulyaken by by. the 8 


| of the proſecitor to 


 tenus,. or by order. 


he did with him in the 


be given in riſoner, if the wit- 
ele ee 17 GA travel. | 1 


2; Before tus ene det, he is to take ſurety 

„hill of. indictment at the 
ext gaol-delivery or HE and likewiſe to. give evi- 
pwnd, but if he be not the aceuſer, but an unconcerned 


party that can 5 the 2 82 may bind him over to 


give eyidence; and in Pe caſe may 


1 mit the t Be to g IT .C. P. 163. 4. Delt a 


8 At Ah 9: 10. and Dal. 9 
20. 5. 5g. | 1 4 


And 7A y aireſts | ps wr: | 
Next come. to. be. c — 


The chief juſtice, or Fes 7 800 of i the King's bench, 
may command ore fenus 8 85 Pe: 
ties, commonly. called .tipitaves,. to arreſt, any | 
and ſuch, command is a good juſtification i in falſe {K-48 


ſonment brought.;-altho 1. I be not in writing. 2. Alto 
no cauſe is N a in the command, but only general- 


y to. anſwer as ſhall be objected againſt him. 
ex parte domini regis. 3: Altho the command be ita quod 
babeas corpus coram Capital Juſtitiario, c. quandocunque, 
Sc. for it ſhall be intended; when the party complains. 4. 
Altho the defendant declares not in his juſtification what 
mean time.” B. 11. Car. B. R. 
7 brogmerton and Allen, adjudged. upon a demurrer. (*) 
Altho, as hath been fake a juſtice cannot grant a war- 
rant to apprehend all perſons ſuſpected, but muſt name 
their-names, yet T have en in the King's: bench N 


n see the caſe of Sravage and "of Yo £6263 168. p. 572. 
Tateham, Cro. Eliz. 829. where it e Ne Edit. cafe 40. . 106. 
was adjudged, that the time of de- © * * 2 
taitier muſt not exceed three days. 1 
Is A riot 


. 
w- wy 


Sass 


„ „ - <2» wmw 


"= i OW A TD Tris op” | 


any warrant. 
If an aff 


is, that B. hurt 


* 
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. a riot committed in the night by perſons diſguiſed, and 


whoſe names Habe not been known, the court hath made 


N Ne 
an order to, apprehend perſons that the party, who was 
injured s 5 and to bring them into the court to be 


examined,” and ſuch order of the court is a good warrant 
for the ſheriff or conftable to do it; but what is thus done 


in the higheſt court of ordinary juſtice, is not to be a 


ittern for particular juſtices or inferior juriſdictions, 
. 'T have now done with arreſts by writs or warrants. 


FF. 


© 


£ 


fray be made in the preſence of a juſtice of 

peace, or if a felon be in his preſence, he may arreſt him, 

and detain him ex officio till he can make a warrant to ſend 

him to g20l, but then the warrant muſt be in writing to 
n 


the gaoler, P. 23 Car. B. R. Sandford's caſe, and fo he 


may by word command any preſent to arreſt. Dall. cap. 


A conſtable may ex officio arreſt a breaker of the peace 
in his view, and keep- him in his. houſe, or in the ſtocks, 
till he can bring hin before a juſtice of peace. 

So if A. be _dangero! 


1, or if C. thereupon comes to the con- 
ſtable, and tells him that B. hurt him, the conſtable may 
impriſon him till ne Knows whether A. dies or lives, T. 43 
5 B. R. Dimbleton's caſe, or can bring him before a 

Ice. YE 4a 5 Rs | | X76 
: So if a felony be committed, and A. acquaints him that 
B. did it, the conſtable may take him and impriſon him, 
at leaſt till he can bring him before ſome juſtice of peace. 
But if there be only an affray, and not in view of the 
conſtable, it hath' been held he cannot arreſt him without 
a warrant from the juſtice ; but it ſeems he may to bring 


the offender before a juſtice, tho not compellible. 


Laſtly, 1 come to the authority of every private perſon 
in relation to arreſts of felons. . 
If A. commits a felony, B. who is a private perſon, ma 
arreſt him for that felony without any warrant ; nay far- 
ther, if A. will not ſuffer himſelf to be taken, but either 


; % New Edit. cap. 169. f. 374. 


7 .hurt, and the common voice 


reſiſts 


5% | 
5 


- — 
- — —— — 
— 
- 


* 


os ſai 
| yet the common pai and o oy 


irn beton cok ON. 


Fel or flies, ſo that he cannot be taken unleſs he be 
ain, if B. or any in aſſiſtance in that caſe of neceſſity 


wy him, it is no felony; e antea, p. 481. 
commits a felony in the ſight + and B. uſe; 


not 175 'beft endeavours to . Fo, him, of to raiſe hve 


and cry upon him, it is pf ble by fine £ and impriſon- 
ment. Co. P. C. p. 53 


If A. ſtrikes B. era in the 1 preſeiee of C. C. may 


Juſtify the im riſoning of A. till * .can bring him before 
2 juſtice, or deliver Rim to the c 2 dai ie lebe. 
| Jony till death. 


If « tive and cry be levied upon a felony, and come to 


; 855 town, B. the conſtable, and thoſe of the town are 


und to a nd the felon if in the town, or if not in 
the town, then to follow the hue and cry, otherwiſe LON! 
are uniſhable upon an indictment. Co. P. C. cap. 52. 
the conſtable in purſuit of a felon requires the aid 
of J. S. he is bound by law to aſſiſt him, and is . 
for his neglect, (4) 
a felony be itt in fact, and A. ſuſpects B. 


did i 7 355 and hath 7 cauſe of ſuſpicion, A. may ar- 


reſt B. for it, and juſtify it in an action of falſe impri- 
ſonment. 2 E. 4 8. 5. 

The cauſes of ſuſpicion are many, as; coinmon fame, 
finding goods upon 155 and many more, de quibus vide 
Dali. 5 119. (7) 

_ If a felony be committed, and A. ſuſpects B. and B. be- 
in in his houſe refuſes to open the doors, or render him- 
ſelf, it ſeems A. may break © = the doors to take him; 
and ſo may the conſtable, if SO. him therewith, 
pecially if A. be p ER 13 E. 4. 9. 4. tho (as hath 

h my 10rd Cok 6, 4 Inftit. 1275 th the contrary; 

on 


hath obtained in 

5 caſe againſt my lord Coke, Dalt. cap. 98. 5 p. 249. ſy 
8. p. 8. ( 7 © 104 

| 1 ere are ſpecial caſes. where a conſtable. having re- 

ceived information of the miſdemeanors following, or any 


| 670 13 H. J. 16.6, | 77 New Ba 5. 482. 
{r} New Edit. cap 170 C. New Edit. p. 426. 


88 ivate 
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19005 perſon without a warrant may arreſt and break 


pen doors to arreſt, if they-within refuſe to open them 
n demand, or to deliver up the party. 


125 Where a felony or treaſon is computes and the of: 


fender is within the houſe. . 
2. Where a felony or treaſon is e aid a man 
ſuſpects J. S. who is in the houſe, and hath probable 


cauſe ah 75 ſuſpicion, tho the party be not indicted. 


7 E. ” he 15 4. 9. 4. | 
— A. hath dangerouſly wounded B. and then 
A. Mes into the houſe, whether it were done in the pre- 
ſence of the conſtable, or him that ck or not. 7 E. 3. 


16. 6, Crompt. 171. 4. a 
4. Where there is an affray made in a hoüſe, and the 


doors are ſhut, and are refuſed to be opened, during ſuch 
affray the conſtable or any other may break open the 
doors to preſerve the peace, and preyent bloodſted,; but 


after the affray, it cannot be done without a warrant, un- 


leſs a man be dangerouſly wounded or killed in the affray. 
Yet to avoid queſtion in. theſe caſes, it is beſt to obtain 
the e of a Joe; if the time and — will 


When a ms priya perſon hath arreſted a felon, or one 
ſufpect 

can — diſmiſs himſelf of him; but with as much 
; may as conveniently he can, he may do either of oo 


Wo Els many carry him to the common gaol, 20 E. BY 
6. J. but that is now rarely done. 

2. He may deliver him tothe conſtable of the vill, who 
may either carry him to the common gaol, vide 4 E. 3. 
cap. 10. or to a juſtice of peace to be examined, and far- 
r as the caſe ſhall require. 10 E. 4. 


(10 17-6. 7 


3. Or he may carry him immediately to any juſtice of 


peace of the county where he is taken, who upon exami- 
nation may diſcharge, bail, or committ him, as the caſe 
mall require. | 


| 6) Tha the fame pear wth a 6nd i a protein th yearbook 


Vor. I. Qq And | 


% 


felony, he may detain him in cuſtody till he 
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. . 
1 


* 


And the bringing the offender either by the conſt able 
or private perſon 9 a juſtige of pegce is moſt uſual and 
_ ſafe, becauſe a gaoler will expect bie for hus 1 War- 


rant of detaining. OY” 
And {Res far of arreſts. ae: JOS 


6 ©-2T 4 . 


of aue by 3 eſcapes, — 
; 58 of felons. £3 


: TAVING . 
arreſts, it remains that ſomewhat be ſaid touchi 
MH one to the clcape of perſons arreſt arrefted 
2 | 
-Andd theks cſeapes.os of three kinds, 3 By the perſon 
that hath the felon in his cuſtody, and ths is 1 an 
eſcape; and 2. When' the eſcape is cauſed by a 
and this is ordinarily called a reſeve of — 3. By By the 
party himſelf, which is of two kinds, viz. 1. Without 
any act of force, and this is a ſimple eſcape, 2. With as 
act of force, viz. by breach of priſon,  - 
4 Blackf. . As to the f, touching an — ſuffered by the per- 
28 ſon that hath a felon in cuſtody, which is properly an 
Rd eſcape; and this 3 is of two Kinds, voluntary and negli- 


2 Hawk. gent. 
P. C. ch. 


16, 10, l And ff concerning the voter eſcape. 


Byra. Bs A voluntary eſcape is when any perſon haying a felo 
lawfully 1 in his cuſtody fear, rmits him to eſcape 


from it, or go at large, and this is fol ony in caſe the per , 
* for felony, 1 


7 Ea 
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| fon be impriſoned for treaſon ; for the latter enough hath 
been ſaid before; touching the former in this place. pa 


And altho Mr. Stamford, Lib. I. cap. 26, 27, 28, 29, 
31. hath collected almoſt all that can be well faid iu 
10 caſe, yet I ſhall 3 diſtinctly herein. | 
And therein I ſhall as near as I can obſerve this order. 
1. I ſhall confider who ſhall be ſaid a felon, whoſe 
eſcape makes a felony in him that voluntarily ſuffers it. 
2. What ſhall be ſajd a having of ſuch a felon in his cuſ- 
tody. , 3. Who ſhall be ſaid a perſon lawfully having 
ſuch a felon in his cuſtody. 4. What ſhall beſaid a vo- 
luntary _ of ſuch a felon out of his cuſtody. 5. Who 
ſhall be ſaid voluntarily to ſuffer ſuch a felon to eſcape. 
6. What is the offenſe of ſuch a Foluntary permiſſion of 
an eſcape, and where, and how puniſhable. [ 
And tho I apply theſe particulars to a voluntary eſcape, 
many of them are applicable unto, and uſeful for the 
3 of a negligent eſca 


I. Who ſhall be ſaid a — whoſe voluntary eſcape 
is felony in him that ſo permits it. — 


If A. gives B. a mortal wound, and before F. dies the con- 
ſtable takes A. into cuſtody, either with or without a juſ- 
tice's warrant, and then lets him voluntarily eſcape before 
B. is dead, and then B. dies, tho as between A. and B. or 
A. and the king, this is a felony from the ſtroke given, 
and the attainder of A. as to the forfeiture of his lands 
relates to the ſtroke; yet this is no felony in the conſtable, 
but only a miſdemeanor puniſhable by fine and impriſon- 
ment. 11 H. 4. 12. 5. Plowd, Com. 258. b. 

If A. be indicted for. felony, and taken by Capias, or 


commited to eg and the gaoler ſuffers A. to eſcape 
voluntarily, this is the eſcape of a felon, tho A. be not 


attainted at the time of the eſcape, but the gaoler ſhall 


7 be arraigned thereupon till after the attainder of A. 
uo infra. 
ff. lony be in fact committed, and the conſtable 


takes A. upon ſuſpicion of felony, and after voluntarily 
| ſuffers him to go at large, tho A. be not then indicted, et 
15 thus 


. 


by the warrant of a juſtice, or by the conſtable, &c. and 


= 


. 


"7. % 
= 
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this is a felonious eſcape in the conſtable, tho 42 Az. 3. 


be otherwiſe (a), yet 44 Az. 12. Dy. 99. 4. 43 E. 3. 


36. a. accord. (6) 7X | | 
And'altho the conſtable be well aſſured after the ar. 
reſt by him made, that A. was not the perſon that did it, 
15 he may not by the law diſcharge him, but muſt bring 
him before a juſtice, who may upon due circumſtances 
diſcharge, bail, or commit him, as he ſees cauſe; but 
the conſtable, if he diſcharges him, is finable. s 
Bur if the conſtable after the arreſt finds certainly, that 
there was no felony committed, it is held he may diſ- 
charge him both without danger of felony, (which is 
true,) and without any danger of fine and impriſonment, 
13 H. 7. Kekv. 34. à. b. but then it is at his peril, if in 


truth there were a felony committed, and the party be 


guilty; /ed de bis vide infra, Dalt. cap. 106. p. 271. ac- 


" cortls. (ce). * | | 


If A. be committed for petit larceny, and ſo it appears 
by the charge of his Mitiimus, and the gaoler lets him at 


large, this is a contempt, for which he ſhall be fined, but 


not felony in the gaoler; ſo if he were convicted of petit 


larceny before the eſcape. Stamf. P. C. Lib. I. cap. 27. 


p. 33. 6. 8 E. 2. Coron. 430. i | 
So if a man be originally committed for manſlaughter 
per infortunium or ſe defendendo, or were convict only ſe de- 


Tendendo or per infortunium, and afterwards the gaoler ſuffers 


him voluntarily to eſcape, it is no felony; but if+ the 
commitment or indictment were for manſlaughter, tho in 


truth ic were but /e defendendo, yet primd facie a voluntary 


eſcape is indictable as felony, tho in eventu it may fall 
out otherwiſe ; de quo infra. * 8 


(4) That was the caſe of a negli · the court, but only ſays, that the 


gent (not a voluntary) eſcape, and bailiffs who let the thief go, altho he 


for that reaſon could not be felony, were not indicted, were charged 
tho it is there given as a reaſon, with an eſcape; and a guere is add - 


' why it ſhould not be adjudged an ed at the end of the caſe : and as ro 
eſcape, becauſe the thief was not the caſe in Dyer, that was not the 


taken with the mainou ure, nor at the caſe of the perſon arreſting letting 

ſit of the party, nor indicted of ſe - the thicf go, but of a third perſon's 
ony. | reſcuing him, and that is ſaid to be 

{6) This caſe is plainly the ſame felony, altho he was not indicted. 

with 44 As. 12. and ſeems to be See 1 E. 3. 16. 6. 

the caſe of a voluntary eſcape ; it ſe New Adit. p. 511. 

does not report any reſolution of if 
2 
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If A be indicted of murder for the death of B. and 


pardoned or acquitted within the year, but left in gaol 
till the year be elapſed; upon the ſtatute of 3 H. 7. cap. 1. 
that the wife ma b 
ter that a, and within the year, 
him voluntarily to eſcape, it is felony primed facie, and 
the gaoler may be indicted for it as felony; but if the 
wife brings not her appeal within the year, or bringing 


her appeal A. is acquitted, the gaoler ought to be acquit- 


ted: vide infra, Plowd. Com. 476. b. | 
If A. commits felony, and being convicted prays his 
clergy, and the court takes time to adviſe upon it till an- 


other ſeſſions, and in the mean time he is left in gaol, as 


he ought to be, and the gaoler voluntarily ſuffers him to 
make his eſcape, this is telony in the gaoler, for ſuch a 
priſoner ſtands yet under a conviction of felony, and 


therefore is not by law bailable; but if the felon be re- 
taken, and hath his clergy, the felony in the eſcape is 


purged, and the gaoler is not indictable after, or if in- 
dicted before the clergy allowed, he is to be acquitted. 
If A. be indicted of felony, and hath his clergy, but is 


continued for ſix months in cuſtody for his farther cor- 


rection, according to the power given by the ſtatute of 
18 Ez. cap. 7. and the gaoler ſuffers him to eſcape vo- 


luntarily, it is a miſdemeanor puniſhable by fine and im- 


priſonment, but no felony. | 
If a man be delivered to the ordinary as a clerk convict 
upon his own confeſſion, or as a clerk atraint, in which caſes 


he ought not to be admitted to purgation, and the ordi- 


nary notwithſtanding admits him to his purgation, and 
ſets him at large, this, at common law, had been a miſ- 
demeanor fineable ; but it ſeems it had not been felony in 
the ordinary; for in thoſe times there was a pretenſion, 
that a clerk was not within the temporal juriſdiction; 
but the law concerning purgation is altered ſince by the 
ſtatute of 18 Elz. cap. 7. and other ſtatutes; de quo in- 


fra, 21 Aſſiz. 12. ge 4. 28, WE 
Thus far what ſhall be ſaid a felony. 


II. What ſhall be ſaid to be a having in cuſtody. 


Every man is bound by law to purſue and a fe- 
lon; and if he makes not purſuit, he is fineable. 
TED 3 | But 


ring her appeal if ſhe e and af- 
e gaoler ſuffers 


393 


» 7 
G — 


” 
. p # 
* 59 


HIS TORIA PLACITORUM cORON&. 
But if A. commits a felony in the preſence-of B. and 
B. never takes hitn, nor attempts it, this is not felony 
in B. for B. had him not in his cuſtody. 
So it is if A. commits a felony, and B. receives him 
knowing him to be a felon, and then B. voluntarily ſuf. 
fers him to depart, tho the receipt makes him acceſſ 


after, yet it is. no eſcape by B. becauſe he never arreft 


him, and ſo had him not in cuſtody. 9 H. 4. 1. (d) 
If-4, being acquit of felony, judgment is given, that 


he ſhall go free paying his fees, tho the gaoler lets him 


go before fees paid, it is not felony, for by, that judg- 


ment he is no longer in cuſtody as a felon. 21 H. 7. 1). 


If the conſtable arreſts a man for felony, and brings 
him to the gaol, and the gaoler refuſes to receive him, 


| 15 in law he is in the cuſtody of the conſtable, and if he 


ets him go, he is chargeable in an eſcape. 10 H. 4. 7. 4, 
Eſcape 8, 7 0 4 
A. have a fragchiſe to have the cuſtody of felons in 


oY 
his gaol for three days] (e), and then to deliver over to 
the 


eriff or county-gaol, and after the three days he 


offers him to the county-gaol, and the gaoler doth not 
receive him, he yet remains a priſoner to 4. and if he 


ſuffers a voluntary eſcape, it is felony, 27 Az. 27. yet 


- " 


in both theſe caſes the gaoler is puniſhable for not re. 


ceiving the felon by 4 E. 3. cap. 10. 


II A, arreſts B. of 1 5 751 and delivers him to the con- 


ſtable or to the vill, and they receive him, A. is diſcharg- 


ec of the cuſtody, and the eſcape after is ch ble 
Pence eee and; argea 


he conſtable. of vill 
livers him to the ſheriff or his gaoler, and he receives 


him, the conſtable and vill are diſcharged of the cuſtody, 


and the ſheriff or gaoler is chargeable with the eſcape at- 
ter. 3 E. 3. Coron. 328. 337. a 


As touching eſcapes without arreſts, they belong not 


to this title of voluntary eſcapes; ſed bæc vide infra © 
bra. x wo 
/ If A. the ſheriff of B. hath a felon in gaol, and then 


C. is made ſheriff; till the priſoner be turned oyer by in- 


dienture to the new ſheriff, the cuſtody of him remains in 


{d) 24. . pʒjoſed in the argumentꝭ and are men- 
A Theſe words are not in the tioned in the caſe here quoted by 
l us. bat yet are plainly dug. pur authpr, ier 27 458. 2 
n vi | n A. and 


— r nnen 1 


| voluntarily eſcape, it is felony, for he is ſufficiently afs 
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A. and 2 3 5 is chargeable for a — 
chargeable for a voluntary eſcape 


eſcape, 
2 he Sans of Ga franichiſe, that hathr 4 gaol, * the 
cuſtody of a felon, he is chargeable for his eſcape, ind 


not the ſheriff or his gaoler. 
III. Who ſhall be ſaid a perſon lawfully having the | 


cuſtody of a felon : this hath been touched in the former 


ſection, but now thall be farther proſecured. - — 
If A. a meer private man knows B. to have commi 


ted a felony, he may thereupon arreſt him of felony, and . 
he is lawfully in the cuſtody of A. till he be diſcharged 
of him by deliveting him to the conſtable or common 
gaol ; and therefore it he voluntarily ſuffers him to eſcape 
out of his cuſtody, tho he wete no officer, nor-B. indict- 


ed, it is felony in A. 
So it is, if a felony be in fact cummittedd, and A. hath 


a probable cauſe to ſuſpect B. and accordingly ſuſpects 


and arreſts him, B. is lawfully in the Ars rs A. fot 


ſuſpicion of felony ; and if he voluntarily lets him eſcape, 


it is felony in A. in eventu, vix. if B. proves really guil- 
ty of the felony. 
And accordingly if A. Weider the party ſo arreſted to 
the conſtables cuſtody, he is lawfully in his cuſtody, and 
if he ſuffers the eſcape voluntarily, it is felony in woe * 
44 Hir. 12. = 
If a juſtice of peace makes a XMittimus to the groler for == 
felony with an unapt concluſion, as ill the puftize gia irons 
der for bis delivery, whereas it ſhould be 27 4 be deere = 
id by due courſe of law, tho this warrant be dt for, 
yet the felon is lawfully in his cuſtody, and f he lets hi a 


certained of the crime with Which he is charged. 

And it ſeems to me, if the Mittimut be general 400 
contains no certain cauie, tho the gaoler is not bound to 
receive him upon ſuch a Aſittimus, yet if he be acquaint- 
ed what the crime is for which he is committed, if e ſut⸗ 


fers him voluntarily to eſcape, it is felony. 
For if a private perſon or a conſtable arreſts a man for 


' felony, and carries him to the common gaol, (as he may do 


by — 1 13 E. 4.9. and the gaoler is bound to receive 
e n - him 


. 
” 
596 X 
* 
= 
— 
* 
: 


or chat delivers him, acquaints the gaoler it is fox 
mae peril of the gaoler if he lets him eſcape, 


 Fenus. 
The Rocks is die priſon of the conſtable, and ſo long 


%, 
: 
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him by the ſtatute () of 4 E. 3. cap. 10. if the conſtable 


and yet there is no Mittimus in chills; but © notice are 


as he is in the ſtocks he is in the conſtable'a cuſtody, and 


therefore if the conſtable wilfully lets a felon eſcape out 


of the ſtocks, and go at large, it is felony in the con. 
ſable, unleſs it be non ee or een 


or more convenient cuſtody. 
IV. What ſhall bee felon 


cuſtody, for it muſt be a voluntary eſcape: to make fel 
I the priſoner bereſcued, or reſoues 1 


* will of him that hath him in cuſtody, this is n Voluntary 
7 elo nor is the gaoler, Fc. puniſhable for the ſame. 


che priſon be fired, and the gaoler lets uut the pri. 
Sons there being no other means to fave their lives, and 
uſes the beſt means he can by his officers and irons to 


keep them ſafe, and this without fraud, or if enemies 


force him to open the priſon doors, and he doth it do fave 
bis life, it excuſeth from felony 

And if it ed tho thisexcuſenot the gaol 
er or ſherjff in civil actions, but he is liable to an action 
of debt, or upon the caſe f for _—_ eſcape, becauſe the ſhe- 


_ riff hath his remedy over, yet it eth the gaoler from 


felony, and alſo from a fine, if be vis major, quam cui 


1 u poref. 


Ia eee peace bails a perſon. not bailable by law, 


| ir excuſeth the gaoler, and it is not felony in the juſtice, 


but a negligen t 0 for which he is finable at common 


| law, 25. — 9.5 and by the juſtices of cel 


1&2 P. & M. cap. 13. | 
An = like ir in caſe of -a' ſheriff, under-theriff, con- 
ſtable, bailiff of a liberty bailing one that is not by law 
bailable, it is not a voluntary eſcape, at leaſl unleſs done 


by deſigh to deliver the proud for ever, but 4 * 1 a _— 


) This baute gb moles been 
— — felons by le ae, of . (8) In the laſt edition: of the 
conftables or townſhips, but ſays 'year-books, which is in this place 


potting as tothe delivery by pri wiſpaged, it is 25 E. 3. 82. a. 


gent 
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eſcape puniſhable: at common law, or according to 
8 1. gap. 18. by Joſs of office, 4 and 
three, years impriſonment. 
And therefore I think, chat if a juſtice of Pence 
4 on, that confeſſeth a felony hefare him, it * 0 
tary eſcape, but fineable as above, for it is error 
, 2 R. 3. 10. F pinion of Crompt. 
5 4, Dalf. p. 276. (0 
If a goaler voluntarily licences a felon to wander out 
bf the bounds of the priſon and to return again, if the 
priſoner returns WR to the gaol before the gaoler be in- 
Wed. ſo as he be in E n it is held by ſome this 
will not excuſe a voluntary eſcape as to the point of fe- 
lony,; but certain it is that it is puniſhable as a miſde- 
meanor, and if he had never returned, it had been ſuch " 


an; eſcape; as would:have been felony, tho perchance the 


licence were ſpecial ro, go out and come in at night. 22 
E. 3: Coron. 242. 8 E. 2. Coron. 431. becauſe he roger 
rtion.his own wrong and breach' of duty. we 

1 10 whom the voluntary eſcape ſhall be. W 
In il civil cauſes the ſheriff is to be reſponſible, or 
1 ler at election, as if the gaoler, or bailiff of, a 

riff ſuffers either voluntarily or negligently an eſcape 
of a perſon impriſoned for debt, the ſheriff is c ble 
with an ation u 5 the eſcape, for the gaoler or balliff 
is the ſheriff*s officer or 3 and gives |] him ſecurity. 
14 E. g. cap. 10. 19.H. 7. cap 

But if the gaoler being 8 pl laced there by the We vg 
luntarily ſuffers a felon in 
as much as it reacheth to life, is felony only in the gaoler 
— i a ttuſted with the cuſtody, not in the 

1 

But whether the eſca was voluntary or negligent, 
yet the ſheriff may be indicted for it ſo as to ſubject him 
to a great fine and impriſonment for the offenſe of his 
gaoler, tho not to make him guilty of felony. Dall. cap. 
106. p. 273. (i), Doctor and Student 42. (K) 

For the eſcape muſt be voluntarily permitted i in him 
that permitted it, which could not be in the high ſheriff, 


| tho | it were ſuch in the gooker, for he was not privy to it, 


(9) New nung in. (i) New K þ. 50g. e, 
anc 


s cuſtody to eſcape, this, in 


* 
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0d thirefvr6 eu tot do it f, but it was a ne 
gent eſcape in Hint in träſting wry ſd with th ci; 


tod of priſoners, —_ would be falſe to his t 
dre aße Neri Mi f bw fot. en 
che . his 
oler 1 fee," #, enten 


| 40 ct of OR de a be wert 
in any op. 125 defaule of ford ler or e 


but now totes of 14 K. 4. cap. 10. and 19 H. 7. 

. 10, | gil of counties are 50 che cue. 
But f r <r N committed by — — of gat 

 ficblat fran as , at Weſt 


ermitted. concern not a he 5 
doler and lord of the franchiſe. © 
. How and ih what manger, ai bet width felo· 


Gal eſcapes mall be determiged, tried a 
ches 0. that I may ſ. . 
tho the felony for breaking of 7 05 2 1” tried 


wo vain 67 2 + felohy, for-w NO he wits com- 
N 54 855 e 0 p 

ul eſcape or relcue of a n co to Pri 
1 fo ON) ip the party arty tze voltntitfly 17 


: 705 "of 5 7 nf . may 1755 indiQed for theſe 
fe 


8 45 re 1 robert that 
ekaßes of is reſched not * . 
Pon by 9 bt ah 


*rion elcapirig 52 be fougd not gniley, of 


15 
ba fach 4 f ot 17 al, as of ny 


officer ought to be diſcharged : nay, if the 7 * Per- 


ſon be only comvict and not attaint, but h cer, 
T thiak ie gaolet ot teſTuer all gever be put to anf 
to the eſcape of reſcue, but be diſcharged, as the acceſ. 


ſary, where the principal hath his c oy, Tha be diſs 
| Charged, thereby; for the reſtuer and officer, chat per 


9 5 e 1 a * * ee | 


But 


: ute Tou yLAETORUM cORONE. | 
Fut Meer e rate p< fined 


im riſoned for their eee 
with felony, ne the pra 


8775 tlie be on Fa 
time 0 f rhe Geapt ep me 


1 -; er (and ſo in 


! omg Ae 7 Are) e = 
0 ny was c 
_ ee was e 2 felony or 
cion of it. 

And I need not ſay this mult be 3 pepred upon ts of 
ane aqui he ler for for, eee before th 
cannot al* be attainted | 
verdict, fe» opp or 3 * the record of 
attainder muſt be ſhewed or proved. 


by But if the that aped were indicted; and ſo 


taken by Capias, and then eſcapes, tho, as I ſaid before, 
the puoler or reſcuer cannot be and tried till 
the principal be dtthinred. yet the indictment for the 
eſcape or reſcue need not ſurmiſe a felony done, but only 
recite the ſubſtances of the indictmoꝶt againſt him that 
eſcapes, 1 E. 3. 16. 5. 2 E. 3. Coron. 158. 


Again id is to be knowth, that as to the 


13 yet the eſeape or feſeue are Within 


pion mate bx one felbny, and he fhull be indie 
of one" eſeaps ; but if A. and B. be indicted of dne 
wy; and the. gaolet voluntarily fuffers both to * 
Ty y be indicted I ye Flite A 
Means of bringing an officer td judgment — 
de barely by the calling of the recbrd of 
over, as is uſually done in the king's bench, Kaur re tho 
this may be a ſufficient cauſe to convict — a negligent 


ere et it 9 appear — that ĩt n 


; ' 


” 


And the like law is in caſe of felony for breach of pri- | 
ſon. 2 Co; Inftiv. 5. 590. be ; 


fering of an eſcape or reſcuing of a felon, tho the ” (-)., Mn 


22 prifoner were indictec of aktaäne - 
folonies, „e the aye of. es of HC 


by ny 
599 
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the marſhal or gaoler may be fined u a record thereof 
made, but he cannot be convict of a felony, 39 H. 6. 


but there muſt be an aden or p entment of 


. felonious and voluntary eſtape. 


And tho by the ſtatute of Nm. 1. cap. 3 . (1) amerce. 


ments upon the country for the = of Klos cannot 
be ſet but by the Joſtfces in Hre, or 


| r and Termmer; yet the hearing and determin. 
Tg of cl pes is at this « ay within the juriſdiction of 
Juftices of 


r or any other juſtices, by the ſtatutes of 


1 K. 3. cap. 3. 31 E. 3. cap. 14. 


And thus Rr concerning voluntary eſcapes of felons, 


where it is felony and where not. 
In "the next is pter 1 ſhall fay ſomething co ncering 


ne” th this hath been beſo, op; 50. in 


5 = 11 4 v. II. 
Ii 8 Touching nabe capes 


JESLIGENT eſcapes of felons are, not 56 $i but 
by foe; upon the Na that ſuffer 


* = 4 3 ate of two 0 By an 
TE 


\| 


C. ch. 1 or ſome particular perſon or perſons, Ss hath a 
N _ felon in cuſtody, 2. Or by vills or — ogy whether 
the felon be taken and in cuſtody, or not taken. 


I. Firſt as to negligent eſcapes b officers « or icular 
| perſons theſe things are conſiderable, . 


1. What ſhall be ſaid a negligent vicaps. 2: What the 


conviction of ſuch negligent uw 3- What dhe u- 
ee whom, , 


Jo: e vue . 


x: 


Ao 


the kin gs bench, 
8 12. 27 Aſfiz. 27. or, as it Bling, by Skies of. 


r Be as ie Ye tia mr... 


r 


\ 


HISTORIA PLACITORUM coxons. 


Ro Blk of thee. has tall bis Gt 
gra eſca 6 partly before deſcribed, ai) a 
a 


a 8 ea for felony breaks the gaol, this ſeems to 
be a negligent eſcape, becauſe there wanted either that 


due ſtrength in the gaol that ſhauld have ſecured him, or 


that due vigilance in the gaoler or his officers to have pre- 

vented it, and therefore it is by law lawful for the gaolet 

to hamper them with irons to 2 their eſcape (a), 

and if this ſhould not be conſtrued a negligent caps 
would be careleſs either to ſecure dec oe 


or to retake them that eſcape, if he ſhould in * a 3 


be exempt from pecu * puniſhment; and we ſee. by 
5 perience in civil of men in execution or 


ed for 134 if they break priſon the ſheriff is chargeable. 


But if a private perſon arreſts a felon, and he eſcapes 
by 125 from him without any default in him, tho the 
townſhip ſhall be amerced, as be ſaid, yet it ſeems 
it excuſeth the party, for he being a private perſon can- 


not raiſe power to take or detain a felon. 

But if a ſheriff, bailiff, conſtable, or other officer hath 
the cuſtody of a riſoner bri ing him to the 

ſeems that a fimple eſcape by the reſcue of the _— 
himſelf doth not excuſe him à toto, though it may à tanta, 
becauſe he may take ſufficient ſtrength: to his aſſiſtance; 


but if he be reſcued before he be brought to gaol, quere, 


whether it be not an excuſe of an ęſcape, as in caſe where 
4 man is arreſted upon a meſne proceſs, and in carryi 

to gaol be reſcued, the return of the reſcue excuſeth the 
Gerit, 39 Eliz. C. B. 1 1. 22. N but it 


a) And therefore this liberty can rum p Abi kno, 
ar be intended, where the officer nec ca- ra 
has juſt reaſon to fear an eſcape, as omni 3 


r os indicia debite exes — gy or 7275 


any attempt to that purpoſe ; I. cap. 26. and the Mirror of Juflices, 
otherwiſe, notwithſtanding the * — cap. 5. F. 1. . '54. ſays, It i an a- 
mon ice of gaolers, it ſeems al- 63 that priſoners ſhould be charged 
together unwarrantable, and con- «uith iron, or put to any pain before 


to the mildneſs and humani nity - "they be tinted of fl i and fark 


of the laws of LE by whi Coke in his comment on the ſtatute 


12388 put their pri- of Wefm. 2. cap. 1. is expreſs, that 
to any 


9 r 
LE Ss tad ad * ä 
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ix is no a—_ foe by cake 3 and reſcued, 


of fel 2 E. 3. Gorog. 328. 68) 3% 4 
And pe : . re 


> FP why be 1 to execution; and be reſcued from 
the _—_— the 3 is 3 notwithſtanding the 


Ne 4 
. — aken uh ent power Tr with F Sith him, — = 


25 | 
IH a priſoner for for felony be in gaol and eſcapes, and the 


| 7 oy 
. 13 E. 4. 9. 4. 725 


7. 1. 4. but that will not excuſe the gaoler from a 


Be ER wah be, tho it may excuſe 4 tanto; for if the 


ath once loſt the view of his priſoner, tho he 
kes him after, it is an eſcape, but if he retakes him 
5 xeon a freſh purſuit, and hath ſtill the view of him, it is 
eſcape, nor puniſhable. 8. E. 2. Coron. 400. 22 E. 
Ghats M. 28 E. 3. Rot. 32. Rex, Herif. Caſus Abba- 

ba Mani. M. 45 E. 3. Rot. 17. in dorſ. Rex. Eſex. 
if a man be arreſted for felony, and in bri ing to 


N — r the ſheriff*s bailiff or conſtable he makes his 
cape, 


and they follow him. and keep the view of him, 


but cannot take him without killing him, whereby he i 
killed in the purſuit, Feds the ſheriff or conſtable, or town- 
da 


thip? that lets him ſhall be fined for the eſca 
. beats tho the party "killed if the freſh - purſuit, 15 
cannot now be rought to judgment, and yet by his 


flight, if preſented by the coroner, he f — 
3 2 3. Coron. 328 and 346. 
If a felon eſapes our” of the gao} by negligence, tho 


the acer be Gned for it, he ers er, <P 


time after, for the felon ſhall not take. ence oe 
le- 


bis oun | Wong, or the gaoler's puniſhment, but 
taking ſhall not diſcharge the gaoler's fine, T's the 


book to be intehded. 13E. 4- 9. 4. 


c — as allo Cont' 822 pt nl bb 


BY ” an 8 | 2. Touch 


I 7 > 55 Po 


* N TT IE IE PRE N 


mu . S 


ment is not traverſable : 291. 
dem 3 E. 3. Corn. *. 345. d P:C. Ei Le 32 


5. 
2 pe is preſentable in a leet, but they cannot ſet a a 
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2. Toyehing he c ritign of A. 3-5. IV 


NM ridien js ] 


ae aus > 8 
y.a cpnyictien of a vo 9 
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not w 
Where an officer is TL a — . 
7 eſcape, yp entment o 
55 2 e veſt or the dozeners in Eyre, 91 
yn» compile of er and Terminer, or in AA 
bench, is not alone. 1} 1 1 . the officer, be- 
e tho but 
is to be fined. 


Z 


ment, 
Coron. 2 


common fine or amercement there, but it ought to be fent 


to the next Eyre, &fc. or may be removed into the king's 


bench AZ kala and the common fine or 
ſet; and this by the ſtatute of Metm. 1. cap. 3. 

, As to 2 puniſhment of à negligent eſcape. by ag 
officer or other 15 hath the felon in cuſtody, it is by 


eine and vopriſoament. 


fe The worde of the book are, „ ſheriff's roll, that he was 3 — 
« When the dozen preſent, that a with him, or if they do not find 


"Yer hee ths prior e of mop] in + cow if the | 
being called cannot give 3 Seren 


nen | 


. carat lex, ma er re fre: 
vide 3 ihi- 


* felon is taken for felony and deli- 
hs vered to the ſheriff, they adjudge 
4 it for an eſcape i 
do not ſay to what 27 by name, 


* for a man may inquire his ralls to 
* ſee whence the priſoner comes, 
# &c. and if they do not find in the 


they, 


ſeems plainly to require them. 


% how he got out of his cuſtody ac- 
&* cording tothe law of the land, it 


& ſhall he adjudged Oe 


66 ſheri 
{4} Tek words are wan 
the MS; but the ſenſe of the 
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If che felon be attainted, it is ſald that the fine is to be 
un Kaine pounds," and if he be only indicted, then an 
hundred ſtylings, Stamf. P. C. p. 35. but the fine i 
truth is mote of leſs cc u to the quality of the oſ. 
kenſe, and ſometimes of the offender : Side 3 E. 3. Coro 
378. 4 biſhop fined one hundred pounds for an eſcape. 

Communis Scactario, M. 36 E. 3. n. 5. The conſtable of 
ac caſtle under the duke of Lancuſter permitted a negligent 

Tr was ruled, 1. That in defavit of the conſtable 

Ae duke of Lancaſter, that put him in, ſhould be fin. 

ed. 2. That tho the duke were dead, yet his executors 
Lend be ined (), and they were fi five pounds for 
_negligent eſcape. 

II. I come to thoſe fines, that eren ges of 725 
either before or ſometimes after arreſt. 

And this is that which is ſet upon vills, towns, civity, 
and metimies upon hundreds and counties, and is uſual. 
ly called 2frapinm, and thoſe that have franchiſes to be 


BE quit de murdro, latrocinio, eſcapiis, are intended of thoſe 


common fines ſet upon vills or hundreds for thoſe offen- 
ſes, and then he that hath ſuch a liberty granted by the 
king to be quit de eſcapiis, hath a diſcharge for the rate 
or portion of ſuch a common fine or amercement that 
comes to his ſhare; and this franchiſe or liberty general. 
* granted to be quit de 2 12 extends not to voluntary 
eſcapes by officers or others, but as 1 ſaid to the rate or 
portion chargeable upon them ow ſuch common fine or 
amercement for negligent eſca | 

If a murder, manſlaughter, or killing af a man ſe di. 
fendends be committed in a vill not incloſed in the day- 
time, and the murderer, &c. be not taken, the vill ſhall 
de amerced, altho it be done after ſun- ſet, before day- 
light be gone; 22 E. 3. Cron. 238. 3 E. 3. Coron. 293, 
302. 3 H. 7. cap. 1. 

And if the murder be committed in a ton incloſed in 
the day or night, and the murderer or manſlayer eſcapes, 


the town ſhall be amerced, becauſe by the ſtature of Vin. 


cheſter they ought to keep their gates ſhut from ſun-ſet to 


= mae 80 Caren. 299. $4. 7: cap. 1. 


K 


(e, Se 3 Co. aui. 1 3 1 
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If a felony be committed in a vill, and they take the 


felon, and commit him to four men to carry him to gaol, 


and they ſuffer 3 the vill ſhall be amerced. 
E. 3- Coron. 346 
If a felony be committed{in 4 vill) and the felon taken 


Lee of the vill, and he eſcapes from them to the 


urch of the ſame vill, and from thence before abjura- 
tion. he eſcapes again, che vill mall be amerced fo? two 


eſcapes at common law, for they ſhould have kept him 


in the church till abjuration, Sc. 8 E. 3. Coron. 422. 


But if a perſon attaint, as they are g him to ex- 
ecution;” eſcapes to a church, aud ph? ns 


not 


I a — 
nice! court, and 
his voucher or warrant, and he 


PP Dr e 


the hundred ſhall be diſtrained, and if the hundred an- 
ſwers not,; the coun D therewich and di- 
trained. Stamf. P. C. p. 34. 5. 

And thus wa l eſcapes boch voluncary and oe 
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be amerced. 3 E. 3. Coron. 316. and fo: it e 


r nne fa an eſcape, | 
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arent 'ESCUB. of a perſon i ese for felony ial 
o felony by the common Tha 
10/p . ony law. 


— lo make à reſcue; a felony, 1. It is neceſſary y that the 
2 mY Burn. th, © felon. be in cody. ar under arreft for 1 and there- 

1 re if A. hinders an arreſt, whereby the felon eſca 
» rt. HER hall be amerced for the eſcape, and A. ſhall 
„ for the hindrance of his taking ;- but it is not fe- 
mn becauſe the felon was not taken. 3 2. :Coron. 


| 333. Camf. P. C. p. 31. .. 


. Again, to make a reſcue — * party reſcued | 


; muſt be under cuſtody fur fe icion of > ele 
it is alh one, whether . that account 
by a private perſon, or by an officer or warrant of a juſ- 
* ice, for here the arreſt of 4 is lawful, the reſcue 
of him is a felon 
lr ſeems that it is eh that he ſhould have know- 
| ledge that the perſon is under arreſt for Wy, if he be 
in tha cuſtody of a private perſon. 

But if he x the cuſtody of an officer, as conſtable or 
ſheriff, there at his peril he is to take notice of it; and fo 
it is if there be felons in a priſon, and A. not knowing of 
it, breaks the pri riſon, and lets out the priſoners, hs he 
knew not that there were felons there, it is felony, and if 
traitors were there, it is treaſon. P. 16 Car. 1. Croke, p. 
583. Benſtead's caſe per omnes juſticiarios. 

A return of a reſcue of a Pl by the ſheriff againſt A, 
is not ſufficient to put him to anſwer for it as a felony, 
without indictment or preſentment, by the ſtatute of 25 E. 


* 7. 6. a. per turiam, 4 El. 3. . Ore 14 


: 


A, s. 


—— — 
— — 


W 


His TOoRIA PLACITORUM CORONA ty 
As ncaa an gc ſo in caſe of à reſcue, if the — 8 
arty reſcued be _— oned for felony, and be reſcued be 
Fire inddictnient, the indictment muſt ſurmiſe a felony 
done as well as an impriſonment for felony or ſuſpicion 
thereof; but if the party be indicted and taken by a Ca- 

pies and reſcued,” then there needs only a recital that he 
was indicted prout, and taken and reſcued, 

But tho the reſeuer may be indicted before the princ cipal 

be convicted and attainted, yet he ſhall not be arraigned or 
tried before the principal be artaint for the reaſon given, 

cap. 51. 2 
re re reſeuer of a priſoner for felony, tho not within 

clergy, yet ſhall have his clergy. 

Vide plus capite-proximo, for CI there faid are 
plc le to the caſe of a neon 


- ; : wor , g 
; a> 7 F FF" 


CCUM Oy 8 0 H A T, Liv. 25 4 ug po 
Cheri ages brec of pee hy the party lis 
eee N 


i by» | ws, 


\ z* 
* 1 . 
WY. 
© vo 


Are iis had tas 3 ds 
for a-miſdemeanor, tho-not felony, bad broke the Com. ch. 
priſon and eſcaped, it had been felofly. BraZ. Lib. II. e 
(a), Stamf.'P."C. P. 30. 9. 2 Co: Inftit. P. 589. 9 | e 


enen I, and it was the opinion of Bi 
2. de. Carens, cap. 9, F. 13. 4. In chief juſtice, and the reſt. of — 
this place Bradbon carries the matter judges, 1 H. , 6. 4. that. a reſcue 
very far ; for he ſays, tho the party of a felon was 3 
vere innocent, and had only con- law, but not l — 
12 to Now: nog he was u/timo ſup till the ſtatute 

2 his ſeverity i plain- por wen, hay IIS] 

ut this y is com | eak 

ed of as an abuſe, Mirror, cape $- f. privity. 2 . 589 


. But 


e . | 


* 
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HISTORIA PLACITORUM CORONE;: 
But by che ſtatute of 1 E. 2. de anni r 
* ſeverity of tha comman lam is moderated, vi. 


uu d cetera, ui prifonam. fregerit, ſubeat N oo 


vel e aro fraffione. tantum, mij cauſa, pro 
qud coptus & imprifſonatus fuenit, tale judicium requirit, fi 
4. illi ——— conſuetudinem: terre: fuerit convic- 
tus, licet temporibut pnateritis aliter eri confutvit.. 
Upon this ſtatute, therefore, ta male a felony by 
dreach of pru6n:theſe things muſt concun: 1. The 
muſt be in priſon. 2. He: muſk be in priſon. for felon 
He muſt break that priſon. Many of Theſe things — 
eee ee I ſhall reſume and add what ſhall 
. neceſſary for the S of this felony. - - 
1 What is à priſon, ho aal be ud. a. 
on. 
poi a man be impriſoned for felony i in "the _ of 2 
franchiſe, and breaks and eſcapes, this is a breaker of 
ion, and it is as to this — the king's priſon (c), 
o the franchiſe or pi Non be te lord's. 2 E. 3. 1 Coron. 


3 Stamf. P. C. 31. a; 2 Co. Inftit. 589. 


So at common law when ſan was in uſe, if a fe- 
' Jon had ger br tp/aichurgh, and had been watch- 
ed by the vill where the ( is, and he had broken the 
Nu and eſcaped, this had been a — bin this 

tute. Stamf.-P* C. p. 30. b. 3 E. 3. Coron. 2 

Whether the breach of thepriſan. of the by a 
clerk convict or attaint before purgation had been elony, 


vide Stamf. P. C. 4 31, 32. but that learning is now ab- 
_ tiquated, becauſe by the ſtatute of 18 Elz. cap. 7. the 


is not now delivered to the een ed 
| fore Fall aer adler examine 1. L 


ous KS wh a 


yſt be in- 
ej he eee — birt 


iſon, and therefore at common be — — a » grant from the crown, 


brexting-oFit wand net be „is very 
y; but by t ſtatute of 1 B. 2. reaſonable, "that all ſueh priſons 
* tters not 5 — ry as to this purpoſe 
n 5 prifor' or no, 8 de to be 's priſons. 72 
one generally, Ons Cara hitters hs e 2740, 


o — T , b 0 
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HISTORITA' PLACTTORUM CORON®E: 

I a perſon be taken for felony, and put in the ſtocks 
and breaks it, this is a — _— and fe 
within che law. Dy. 99. a. 2 Co. Inft. 589. Stamf. P. 

A Ted Bikes etl oh enki ſecures i felon in the 
bouſe of him chat makes the arreſt, or in the houſe of any 
other, and he breaks it and eſca it is felony. 

Let farther, if . arreſts B. ee 
| felony,” there being de facto a felony committ 

in the hands of A. he violently reſcueth himſelf 
* this is a breach of priſon and 2 felony, for fo 
ate the words of my lord Cote, 2 Hifit. 58g. 71a, He 


« that is in the ſtocks, or under lawful Py is faid to 
ra carceris parietes.” f 


« be in priſon, l ; 
og ah 30. b. 


7 nota N 


II. What al. be ſaid a being in priſon for W a 
exuſe, as requires judicjum vite vel mtmbroram. 


Ie ſtents ie is intended onfy of capital offenſes, 18 fe. 


lony, and therefore if = mati be * for petit lar. 


2 or homicide ſe defendendo, of per 3 we . 


priſon, this is not felony, for the 7 offe 
_ e tale judicium. 2 Co. | 


or manſla tho de facto it were but 21 larceny, or 
per infortumum or ſe defendendo, and polfibly would a 


peat ſo upon the evidence, yet this eſcape will be felony. 


Touching my lord Cotes opinion of the form of the 
Mittimus, at 4 muſt 1 reſs the nature of 


the felony, and muſt have an apt concluſion, I have faid 


enough before; I think it is ſofficient if it be generally 
for felony, altho it wants that regular concluſion (ill be 
be delivered by due courſe of law) ; yet theſe defaults will 


aa. the caſe may be otherwiſe, be- 
4: OSS 44 cauſe 


onty or 9 of | 


But if n . larceny above . 


not excuſe the breach of priſon from felony: but of 


ons committed to the commo 2. 45 


makes the arreſt, and 
in theſe caſes there neither are nor can be Mittimns' s. 


HISTORIA, PLACITORUM; CORONA. 


928 che ſubſtance of the Mistimus muſt be remind 3 in the 


ctment. 
For it is very plain, that antiencly there 5 were, more fe. 
without Mittimus i in 


writing than were with it; ſuch were All. the commit. 


ments by conſtables, watchmen, and private perſons ar- 


reſting for felony and bringing to the en gaol ; and 
3 3 were not of ſo antient a date as Juſtice of 


ch, 4nd they were not before 1 E. 3. (d), and yet 
pri by. felons was felony even. from 2 E. 1. 
and not only from 1 E. 


It ĩs 9— a ES the gaoler have a 8 no. 
rification of the nature of the offenſe, . for which he was 
committed, and the priſoner of the offenſe whereof he was 


We and commonly they know their own. guilt, if 


are guilty, without much notification. 
d again, by what hath been ſaid, breach of priſon. is 
anly where the felon is formally committed to gaol 
y 8 but if he be put in the ſtocks, kept in 
the conſtable's houſe, nay, under the cuſtody of him that 
breaks priſon, it is a felony, tho 


1f A. arreſts B. for ſuſpicion of felony, and carries him 
to the common gaol, and there delivers him, as. he may 
do, 13 FE. 4. 9. 4. 4 E. 3. cap. 10. and he breaks priſon, 
if he be indicted upon it there muſt be an averment in the 
indictment, that there was a felony committed, and that 
A. having probable cauſe did ſuſpect 5. and arreſted him 


and committed him, and that he broke the priſon, and this 


muſt be all proved upon the evidence. 
But if B. be indicted or appealed and taken by Capias, 
and committed, and breaks priſon, there needs no aver- 


ment or proof that a felony was done, but only that 


there was 4 indictment. or appeal, and a Capias there- 
upon, becauſe all appears by matter of record, 2 Co. 
it. 5 | 
But 4 commitment may be for ſuſpicion of felo- 


oy y, and this is within this ſtatute; yet no perſon can be 


lb 4; barely of ſuſpicion of felony, but of the felony 
10 43 E. 3. Corop. 454- 44 Hz. 12. 2 Co. Infic. 59%, 


{d} Seer E. 3. cap. 16. | 
* It 
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HISTORIA PLACITORUM CORON&: 


If a felony be made by act of parliament ſubſequent to 


1E.2..and a perſon be committed for ſuch a felony and 
breaks priſon, yer this is felony. 2 Co. Tnftit. 82. 
III. hat el ee aide e e e by a per- 
ſon committed for felony to make a felony, + 
If the priſon be fired by accident, and# there be a.necel. 


x ro break, priſan co ſve his lf this excuſeth the fe. 


lony; but if the priſon were fired by the priſoner him» 
Dante 


nt, the breaking to ſave his liſe 


is nevertheleſs felony, for % was a nn er, 


creating. 2 Co. Iuſtit. 590, 


If the gaoler ſets open the priſon doors, and Gn 


eſcapes, this may be a felony in the gaoler, s 


breach of priſon to — in the priſone. 

If A. be arreſted or imptiſoned for felony, and B. and 
others without the conſent of A. reſcues A. this is felony in 
the reſcuers, but not felony in 4, But if A. were of con- 
federacy with B. to do it, then ĩt is felony in B. as a reſ- 
cue, and in A. as a breach of priſon, 

And ſo it is if B. had broke the priſon doors, and they 
being open, 4. had gone away, this had been felony in 
B. but not felony in A. unleſs it were done by his confe- 

or procurement, for A. did not N72 break 
priſon. 2 Co. Inſtit. 389. 1 H. 5. G. 4 


* Touching | the proceeding for felony hey breach of . 
e is committed for felony, . an 4s 


breaks priſon, he may be indicted, arraigned, convicted, 
and have judgment for the eſcape, "altho the p n fe- 
lony be not tried, and he may be not guilty of the 
and fo it differs from the caſe of a reſcue or eſcape bef 


and the reaſon is, becauſe here it is the ſame perſon, therp | 


they are divers, and. therefore in the latter on the | 
cipal felony ſhall be firſt tried. 2 Co. 


ed of the principal felony and found not guilty, now A. 


ſnall never be indicted for the breach of priſon; or if in- 
dicted for it before the acquittal, and then he is acquitted 4 
of the OED felony, he may plead that acquittal 5 ache 


r 4 


<a 


And yet I hold, that if A. be yo 298 ot felony FI ** 
committed, and then breaks 2 and then be arraign- 


611 


* 


en IGG SUGOTORUH don Se 
r 


And eee 
dee, he everely proſecuted bythe carl of Li. 
Fs 2 r 


arg au os e ic ſtood in. 
15 — n of the felony, 
| r Was a p tion of the 


of the prince 3 ome roomy corre 
IL, — nn „ ſhe'is now in law as 4 
pPexſon never committed for felony, and ſo her breach of 


is no lony. 
424 gr; Sho he ay of breath of priſon is a felony within cler. 


e 22 
el were 150 e murder. oc 
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[AV IN 6 the PEP TW ER of the 
offenſes of | gp ag and alſo of felonies at the com- 
ries and mon law, it will be ſeaſonable in This lace to conſider of 
ood — thoſe different relations of prin and acceſſaries, 

it. Acceſ- whereof tho much hath A ab, deen mentioned, yet 


a 1 1 ſhall now proceed to the noni of this money di. 


ſtinctly and apart, and ſhall put 3 all the learning 
1 to me n * matter. , 


\ 


In 


the common law $3 
A As to felonies aft of Ang regularly if an 20. | 
of parliament enacts an to be felony, tho it men- 


ed in that caſe, .* upon that curers are guilty of com 


HISTORIA PLACITORUM CORONA 
In the higheſt - offenſe, namely, ——— 6 
there are no acceſſ; —— I oi 
conſenters, aiders, abettors, and 
comforters of traitors, are all as hath been 
my 2 C.. 40. 4. Co. P. C. p. 20. 
re — courſe of 2 Fr it — ——— 
ought do de we core that thoſe 
— the very fact of treaſon, ſhould be firſt 
cried before thoſe that are princi wy the ſecond ons degren, 
ow, iz. 
be con- 


becauſe-otherwiſe' this inconven might follow, 


that the principals in the eg der might 
victed, and yet the principals in the firſt degree may be 
ac vitted, which _— be Ar vide rr 


1 erm, oe before, are in the fame d 


ries after, by receiving the offenders, cannot be in law 
under any penalties as acceſſaries, unleſs the acts of par- 
lament that induce thoſe penalties, do/exprefly extend to 
feceiyers or comforters, as ſome do. | 


- Note, the word maintainers in the ſtatute of 2 K. 4. | 
cap. 1. and 16 N. 2. cap. 5. denotes the maintainers of 


the offenſe, and not (as it ſeems) of the 
It remains, — 7 EY For this title of 
c and acceſl; ers only to Jonics, whether 

hoes.” 7 7 act of — | 5 


tions nothing of acceſſaries before or after, yet 
and n thoſe that counſel or command the 
fenſe are acceMaries before, and thoſe that 


ceive the offender are acceſſaries 4 2 as in the ale of 


rape made felony by the ſtatute 17 2. cap. 34 
(5), Sramf. . C Eu. 1 cap. 47. 11 14. in caſe 


{a) 1 And. 109. But it was rul- be fit wren forth movers or N. 


% 2 Co, Ait. 434. 


0 undertook to do the add) Bou 


ing receivers. and 


3 


degree as prin- 
kipals, Stamf. Lib. I. cap. 48. & libros ibi; and acceſſa - 


«y 


| merge, PLACITORUM CORONA: 
eee 6. ae — 88. makes 


expreſs: - agg ways that bef gh ar, i 
| terms c " aries: before, m 
no mention of aecefſaries after, namely, receivers or com, 
forters, there it ſeems. there gan be no acceſſaries after, 
| for the expreſſion of procurers, counſellers, abettors, all 
which import acceſſaries before, make it evident, that the 
law-makers-did- not intend to include acceflaries after, 
 whichs an offenſe of a lower degree than acceſſaties ba 
fore, as the ſtatute. of 8 H. 6. cap. 12. for ſtealing of re- 
cCords, N 8. apo *. Ee, 
Stanford's P. C. uli 
It is true my lo Coke P. 0. . 19. 2. 72, 73 de, 
nies the opinion of Stamſord, and affirms, that tho the 
ſtatute of 8 H. 6. cap. 12. mentions only acceſſaries 5 
Jere, yet virtually and conſequentially acceſſaries ofter are 
included; as well as in felonies at common law; but he 
—— allegeth any reaſon or authority os that opinion, 
and therefore the authorities being equal, the greater rea. 
ſon ſeems to be with Stamford's opinion, Expreſſum facit 
ceſſare tacitum, and no weight can be laid upon the ita- 
tute of 3 H. . cap. 2. for that in expreſs terms makes 
Wr before and after to ſtand as principals. 
| te dae reaſon it s, that many of theſe a 
of . linens: mentioned before, cap. 22, p. 22 that 
make certain offenſes, their counſellers, abettors, and 
— to be treaſon, do not extend to make receiv. 
ers guilty. of. treaſon, tho if the act had been general that 
ſuch an offenſe ſhall. be treaſon, it had conſequentially 
made knowing receivers as well as abettors guilty of 
treaſgn ; 2 64 Pp. 1338. 

Tho generally an act of parliament creating a felony 
2 6 Lo aries. before and after 4 oe 
the ſame penalt ial penning of the act o 

Fond op in f b ales ut - caſe. - | 

The ſtatute of 3 H. 7. cap. 2. for taking away maidens, 

Sc. makes the aka, and the procuring and abetting, 
yea, and wittingly receiving alſo, to be af equally PHD: 
| E de eb N 


1 br Again, 


_ 


eee eee 


nn r a 2 


HISTORIA PLACHTORUM: CORONE. 
Again, the ſtatute of 2) Elia. cap. 2. makes the cm- 
jog in of a jeſuit treaſon, the receiving or relieying ol 
Eee the contributing of money to his relief a præ- 
nunire; ſo that acts of parliament may diverſify the of. 


ſenſes of acceſlary, or principal, according nn | 


penning thereof, and done in many caſes. 

And thus much as to acceſſaries to felonies made by 
act of parliament, which being ga directions 9 — 
epplicable almoſt to all caſes. 


I come to conſider of principals and acceſlaries i in felo- 5 
Dy, and their differences among themſelves, and with- Fes . 


lation to felonies at common law. 

By what hath been formerly delivered, W princi 
in two kinds, principals in the firſt 
ally commit the offenſe, principals in 


zee preſet Jh and abetcing ofthe Kt 0 be to be 


1 no man can be a in felony, 
unleſs he be preſent, unleſs it grey of wilful 


poiſoning, ET he that layeth or infuſeth poiſon with 


intent to poiſon any perſon, and the perſon intended, or 
any other takes it in the abſence of him that ſo layeth it, 
po he is a principal, and he that. counſelleth or abetteth 


im. to! do, is acceſſary before. Co. P. C. cap. G9: 


138, 
Who mall be ſaid preſent, aiding, and abetting i in caſe 


of felony, hath been ſufficiently 2 lared in cap. 34 in 

caſe of murder, in cap. 48. in caſe of burglary, in cap. 

46. in caſe, of robbery, and need not again be repeated. 
Acceſſaries again are of two kinds, acceſſaries before 


the fact committed, and acceſſaries after. | 
An acceſſary before, is he, that being abſent at the 


time of the felony committed, doth yet procure, counſel, 


command, or abet another to commit a felony, and it ia 


an offenſe greater than the acceſſary after; and therefore 
in many caſes clergy is taken away from acceſſaries before, 


which yet is not taken away from acceſſaries after, as in 


petit treaſon, murder, re and wilful burning, by 
485 P. & M. cap. 4. 

Thoſe offenſes, which in the e of law are 
aden and * cannot have any acceſſaries 


— 


6 


6 
x\ 


aceeſſary before, if the jury find A. 


| brtavuſe it is not capita), excludeth accefiaries before or f. 


ther before nor after in manſlaughter per i 


HISTORIA PLACYTORUM 'CORONF. 


| 5 r 


pe alierefore-if u be indifted of murder, and B. 1 

ry only or man- 
chere ſhall be no inquiry of B. but he ſhall be 

forthwith diſcharged, becauſe bare homicide is always 

ſudden; for if it were premeditated, it had been murder, 

and not barely homicide, Bibirb's vile 7), but there 

me be an acceſſary after. 

„Again, dhe exility of the offeniſe, tho it de felony, yet 


ter, and therefore in petit larceny there can be no acce 
15 Anme Laffineror's caſe, P. 42 Elie: B. R. (d); and 
is is alſo the reaſon why there can be no acceſſary nei. 


Jefendende, nnn Sack in rh 
That which makes an aceeflary before is command, 


counſel, abetment, or procurement by one to another to 
commit a felony, when the commander or counſellor is 
abſent at the time of the felony committed. for if he be 


Caſe. 


AW preſent he's ponds ipal. 


And i in witeds that ſound in bare prrmifion 
make net an acceſſary, as if A. ſays he will Kill 7 and 
B. ſays you may do your pleaſure for me this makes not 
B. acceſſiry. 21 H. 7. 36, 37. Crump. 41. . 

If A. hires B. to mingle or lay. poiſon for C. 8. doth it 
accordingly, and C. is poiſo B. tho abſent, is prin- 
cipal, A. is — but if A. were preſent at the Wag 
ling or lay ing of the poiſon, tho both were abſent at the 
taking of it, yet 


Bar if A. buys the materials of the poiſon, fon, knowing 
and conſenting to the deſign, and — 2 che 
mingle and apply it, or lay it in the abſence 4 ber 
it ſeems A. is only aeceſſary before: quod wide Co. P. C. 


5 . 2 p. 50. Franklin's caſe. (r) 


commands er cotinfels B. to commit felony of 
one kind, and B. commits a felony of another kind, A. 


ho} ad en. 1d) Cre. Be, 750. (+) State Tr. Val. L p. 305 
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HISTORIA PLACLTORUM CORONA: 


a 


in nat agcefiary; as f.£.commands B. to ſteal a plate, and 


Z. commits burglary to ſtral the plate, A. is acteſſary to 
the theft, but nat to che hunglary. Co. N C. cab 7. 
1 K ein 00 nens ) 
k commands Þ, co wake G-and R:rakes d. and-roby 
bim, A. is not ac to the: robbery. 
ER whos ag and 8. beats Co the 
dies, 4. is acceſſary, e it may 22 
conſequence of his beating, 3 E. 3. Coron. tamf. P 
GDB. I. cap. 45. fol. 41. 4. the like it is i — hve 
B. to rob him, and in robbing him B. wc A. is 
acceſſary to the murder. Plowd. Com. 475 t. 43. 6. 
A. commands” B, to burn the hou 2 B. Alus, 
robs, or ſteals from C. A. is not acceſſary, for it is an of- 
fenſe of another kind ſo if A. commands B. to ſteal the 


horſe of C. and he ſteals his cow, A. 1s not acceſſary. . 


Plowd. Com. 475. Saunder's caſe. 
But if A. commands B. to on al from C. then 


ne from C. tho it were 
done by robbery, ſor ar 


4. commands B. to * C. B. Kills him with a Frord, | 


des. 


Ab ws for the ſubſtance of the 

manded was the of C. and the differing in 8 
net of its execution from the command doth not excuſe 
A. from being acceſſary. 


But if 4. > Boer kg to kill C. und f. by miſtake | 
kills D. or elſe in ſtriking at C. kills. D. but miſſerb C. 


4. is not acceſſary to the murder of D. becauſe it differs 
in the * Co. P. C cap. 7. p. 51. Plowd. Com. 458. 
* caſe. 

2 B. with child, and before the birth. caunſela Z. 
to ki the child is born, B. murders it, A. is acceſ- 
fary, to the murder, yet at the time of the counſel given 
the child et ene 0 2 Eliz. Dy. 186. 4. 

e Saigon; or employs a madman to kl 


hers, whereby any is Killed, 4 A. is principal in this 


as TN becauſe the r 


en me. 


— 


o 
5 9 
o : * 
Ll - 
Gs wil ww 3% . * 


nd 


* 0 


as ' HISTORIA PLACITORUM CORONE:' 
AKL commands B. to kill C but before the- execution 
thereof . repents, and countermande H. and yet B. pro- 
creds in the execution thereof, A. is not acceſſary, for 
1 his conſent continues not, and he gave timely counter- 
| mand to B. Co. PI C. db 5. p. 31. Plowd. Com. 474. 
Saunders caſe ; but if A. had repented, yet if B. had not 
deen actually countermanded before the fact committed, 
A. had been acceflary yy. 
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DP HIS kind of acceffary after the fact is, where a 


This, as hath been ſaid, holds place only in felonies, 
and in thoſe felonies, where. by the law judgment of death 
regularly ought to enſue, and therefore there is no acceſ- 


* 


in petit larceny, homicide” per Mortunium, or homi- 


, 


cide/e endende. 15 E. 3. Coron. 116. 


| I. ſhall conſider, 1. What ſhall nor be 2 receiving of 
5 . relieving to make an acceſſary er; and 2. What ſhall 
be ſuch a receiving or relieving to make an acceſſary after. 
I A. knows that B. hath committed a felony, bur doth 
not diſcover it, this doth not make A. an accefſary after, 
82 it is miſpriſion of felony, for which A. may be in- 
dicted, and upon his convickion fined and impriſoned. 
II A. ſees B. commit a felony, but conſents not, not 


* 
— 
- * 
- 
- ; 


#> 


yet takes care to apprehend him, or to levy hue and cry 
Agra J or 5 55 hue and cry levied doth not pur- 
ſue him, this” is a neglect puniſhable by fine and impri- 
ſonment, but it doth not make A. an acceſſary after, 8 E. 
2. Coron. 395. 3 E. 3. Coron. 293. Stamf. HE Lib. 1. 
cap 48. F. 40. b. 14 H. 7. 31. 3. and the contrary opinion 
ſome old books in this caſe is therefore rejected. 
If B. commits a felbny, and comes to the houſe of 4. 
Before he be arreſted, and A. ſuffers him to eſcape with- 


= . 


_ HISTORIA PLACTIToRUM CORONA; 
dut arreſt, knowing him to have committed a felony, 
this doth not make. £ acceſſary ; but if he takes money 
of B. to ſuffer him to eſcape, this makes him acgeſſary, 
7 yore} wir ering wear pr 

ſe, 

hath opportunity to eſcape, this makes A. accefiary; for 
here is not a bare. omiſſion, but an act» done by A to 
accommodate his eſcape. 8' E. 2. Ceras. a9... 
| "ſtolen by B. if A. receives his goods 
again ſimply without any contract to favour him in his 
Fai he or to forbear proſecution; this is lawful; 

if he receives them upon agreement not to proſecute, 
ute faintly, is theft bote, puniſhable by 


nt and ranſom (a), but yet it makes not 4. 


— 
an-acceflary, 42 Aſs: 5. 5. 3 E. 3. Corons 363. Stamf. 
P. C. f. 40. à. but if he takes money of B. to favour 
him, whereby he eſcapes, this man him Wer, fg 
Dalt. 263. (2), Crompt. 41. 5. 

A. hath his goods ſtolen by B. who ſells hem 40 C. 
upon a juſt value, tho C. knows them to be ſtolen, this 
makes not C. acceſſary, unleſs he receives r felon. 


Dalt. cap. 108. p. 288. (c 


But by ſome opinions, if he buys . at an we | 


N it makes him acceſſary, per Crompt. 43+ 5. and Sir 
Nith, Hyde, Dalt. «bi ſupra; but it ſeems this makes hot 


an acceffary, for if there be any odds, he that gives more, 


benefits the felon more than him that gives leſs than the 
value, but it may be a miſdemeanor puniſhable by fine 


and impriſonment, and the buying at an under value is a 
3 evidence, chat he knew they were Role, but 


not acceſſ- 


| ary. 
If A. hath his goods ſtolen by B. and C. they 
were ſtolen, receives them, this ſimply of itſelf makes 


not an acceſſary, and therefore it hath been often ruled 


(4), that to ſay, J. S. bath received ftolen goods,” knowing 


them to be ſtolen, is not actionable, becauſe? it imports not 
felony, but only a treſpaſs or miſdemeanor, rande 


5 Fide ante, p 346. G notas 2 New Fdit. _ Nr 1 
1 
5 New Buit. 1 331. 2 
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me and 


aun ga . 


: ey — 


knowing that u 
or 


receives — 


impriſfaament' (r, for the indictment of 2 
wecellkry fer is that ann 2. 
Ys J. re. 
— tharif«B2had dome himself w 
. had celitered him the goods 0 


for him, C. 
and chat P. ſtale them, 
the eſeape of 3, 
to fur. 


— — lies out of them, and accordingly fup- 
| — — rhis makes 0. acceflary(y)3 ch wb 
| ** 


preamble of the 


atute of 20 3 E. 6. 


can. 24. > mg 5. — — — eng 


_ »© Buprhe'bare, of ſtolen knowing them 
d be fiolen; makes not arkagcefiary;, for he may receive 
them to keep for the trùe owner, or till they are recover. 


If a den in 


Lenders, ir 1 it ems are V to be 
3 he. — relieves im with ne⸗ 
or clothes” for the ſuſtentation of 


H. 4 1.9, 


1 90 4. 


e 
fi "85 l be be bee out eil tbe next ſions; Ger it is 
lawful to relieve and maintain him, for he is :guodammede 


by; 8 49's 4 4 
Zanner ſtolen 
x. ingthem to be ſtolen, = to be 
46 deemed acceſſaries after the fact 


REED ſuch it but becauſe 155 


oſten concral the 
| Nd al felons, =T thereby 
bang puniſhed! ts acceſſarie 
A Awn. cap» 9. de 
— ſoe ver ſhall buy or receive ſtolen 


ood; knowing them to be ſtolen, "66, 


* may be Poe * _ 


„ meanor, 
** Dran tho we, 


10 A e evempe be not Ft = 
them m 
A pune. as acer as —_—— if he. 


br = « if 
2 $ hte | 


ſhall 
1 23 _— felon, and ſhall 
®: ſuffer as a felon; this ſtatute 
does not take away the benefit of 


clergy ; but by 4 Gee. I. ow” 11. 


IC | 


ſeeh perſon may be fo 
— og r 


N But decanke this was difficut 
© to prove, the confederates of fuch 
ieves diſpoſing of ſuch 
- owners for 2 reward, 
e notion of he rag them 


. under 


23 EE: the of- ö 
retence 8 am 
10 5 — , ia ue: 


enn corona had 
en the tai Par 2 
* — nec eo De 


ea t to trial. * g 
ee ag him, * — — 
r- 

e 10 Go. * 


1 313 6 Geo. 1; ch. 23. 
to help one to — 
8 of linen — 


the bleaching - grou 
are b — ſtatute x8 Geo, II. declas- 
* ithout benefit. of clergy. 
757 n the laſt edition of the 
year-books, which is in this place 
* 82. 6. 
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H1STORIA PLACIFORUM CORONK: - 
in-cuſtody, and is under a certainty of coming to his 
(tial. Crompt. 42 Dall & 286. (hh 
And therefore it is not treaſon thus to relieve a traitor 
while he is in cuſtody or under bail, and therefore the 
ſtatute of 27 Eliz. cap. 2. that males it felony to relieve 
a * hath yet this qualification, being at liberty and out 


— « falon be in gaol, fot a man to convey inſteu- 
ments to him to break priſon to make an eſcape, or to 


bribe the gaoler to let him eſcape makes the party an 


acceffary, for tho common humanity allows every man 
to afford them neceſſary relief, yet common juſtice. pro- 
hibits all men unlawful 2 to cauſe their eſca 

If A ſpeaks or writes in favour of a priſoner for his 
favour and deliverance, this makes him not an acceſſary. 
46 Az. 4. | Ot WY Rigs | 
To MAS a felon to read thereby to fave him by his 
clergy makes not an acceſſary. M 7 R. 2. (H), Co. P. C. 
. 64 P. 139. ww ; Fore 
41 2 — — for felony, and B. an attorney ad- 
viſes the friends of A. to write to the witneſſes not to ap- 
pear againſt him, who writes accordingly, this makes 
neither B. nor the friends acceſſary, but is a miſdemeanor 
puniſhable by fine and impriſonment. Co. P. C. nbi ſupra; 

A feme covert cannot be an acceſſary for the receipt 

of her huſband, for ſhe ought not to diicover him. 5 
But the huſband may be an acceſſary for the receipt of 
his wife. Stamf. P. C. Lib. I. rap 19. fal. 26 H-, 
f the wife alone, her huſband being ignorant, do 
knowin ly receive B a felon, the wife is acceſſary and 
not the huſband. 15 E. 2. ( oron. 383. TR 
hut if the huſband and wife both receive a felon know- 
ingly, it ſhall be judged only the act of the huſband, 
and the wife acquitted, M. 37 E. 3. Rot. 34. in do ſ. 
Rex Coram Rege (1) 880 | ; 


* 
+ 
. 


| To 
% Now Edit. 4.530. ceptamento elenden; the indiftment 
{k} Rot. 3%. Rex, Cant. was ſent coram rege: Richard ſur- 


{1) This was the cale of Richard rendered himſelf and alleged, that he 
and Margery his wife, / vide ſu- had been tried and acquitted on the 
#47.) Who had been indicted faid indictment before the juſtices of - 

the ſheriff of Lincoln pro re- gaol · delivery at Lincoln, and was 
A Ss admitted -- 


hy 


— 


., 
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© T'6 make an accefſary to felony there muſt be a felony 
committed by him to whom he is acceſſary. 
gives B. a mortal ſtroke, C. receives or relieves 4 


no felony was done. 


eeiving of him, knowing 


P. C gn 35. 


admitted to bail; after which the 
judge of gaol - delivery ſent the re- 
cord of Richard's acquittal; Mar- 


was alfo bailed ; but afterwards ſhe 
not appearing, a Capias was awarded 
againſt her and her bail: upon this 
her buſband and one Jobn Hode two 


- - petunt ipſos admitti ad finem cum do- 
mino rege occafione predriid faciendum, 
23 © admittuntur ; ſometime afterwards 
— the faid John Hade came into court 
and alleged, that be bad been un- 
juftly fined, ** Quia prædictum in- 

4 diftamentum ſuper predictam 
Harxeriam factum minus ſufficiens 


' * tempore quo ipſa dictos felones 
i receptaſſe, ſeu eis conſentire de- 


. 7 P Wy 


5 ry 


the wife pleaded, that ſhe alfo 
been tried and acquitted, and 


of her bait come into court, E: 


4 eſt, eo quod prædicta Margeria 


or helps him to eſcape, and then B̃. dies, C. ſhall not be 
an acceſſary to the felony, becauſe when he received him 


But a man may be acceſſary to an acceſſary by the re. 
him to be an acceſſary to felony, 
Stamf. P C. tap. 46 F. 43. b. 22 Aix. 2 

There can be no acceſſary in receipt of a felon, unleſs 
he knows him to have committed a felony: vide Stamford 


S ; But yet ĩt hath been held, that if the party be attaint of 

* felony by outlawry or otherwiſe in the county of A. if any 

one of chat county receives him, he is acceſſary, whether 

be had notice or not, becauſe he is a felon by matter of 

| record, whereof all in the ſame county ought to take no- 

tice 12 E. 2. Coron. $77. - Stamf. P. C. cap. 46. fol. 41. b. 

But it ſeems to me neceſſary to make an acceſſary after, 

that there be notice, altho the felon were attaint in the 

fame county for preſumption ſhall not make men crimi- 
nal, where the puniſhment is capital. Bis) 


Ricardo viro ſuo, & adhuc eſt & 
omnino ſub puteftate ſua [ejus], 
gui ipſa in nullo contradicere po- 
** tuit, & ex quo non inſeritur in 
indictamento prædicto, quod ipſa 
4 aliquod malum fecit, nec eis con- 
« ſentivit, ſeu ipſos felones recep- 
< tavit ignorante viro ſuo, petit ju- 


. diciam, ſi ipſa vivente viro ſuo de 


* aliquo receptamento in præſentia 
, viri ſui occaſionari poſſit. The 
court took time to conſider of this 
plea, and in Michaelmas term, anno 
40, gave the following judgment: 
« Viſo & diligenter examinato in- 
% dictamento prædicto ſuper pre- 
„ fatam Margeriam facto videtur 
* curiz, quod indictamentum illud 
minus ſufficiens eſt ad ipſam inde 
« ponere reſponſuram. Ideo ceſſet 
« proceſſus verſus. eam omnino. 
See Co. P. C. p. 108. 
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merit the otder of proceeding gan atciſarits. 


THE acceffary may be indicted in the fame indictment 
1 with the principal, and that is the beſt and moſt - 
uſual way; but he may be indicted in another indictment, 
but then ſuch indictment muſt contain the certainty and 
kind of the principal felony. | 5 | 
If a man were ac. eſſary before or after ii another county, 
than where the principal felony was committed, at com- 
mon law it was diſpuniſhable, but now by the ſtatute of 
2&3 E. 6. cap. 24. the acceſſary is indiftable in that 
county where was acceſſary, and ſhall be tried there, 
as if the felony had been committed in the ſame county 
and the Juſtices, before whom the acceſſary is, ſhall write 
to the jultice-, &c. before whom the principal is attainted, 
for the record of-the attainder. : 


This writing is to be by writ in the king's name under 


the teſte of the juſtice ſo ſending it. Dy. 253. 6. | 
If the acceſſary be indicted either alone or together 
with the e proceſs of outlawry ſhall not go 
againſt the acceſſary till the principal be attainted or out- 
lawed, neither ſhall he be put to plead till the prineipal 
appear, but ſhall be bailed till the principal appear: vide 
Weſtm. 1. cap. 14. (a? N AR 
The acceſſary ſhall not be conſtrained to anſwer to his 
indictment till the principal be tried, 9 E. 4. 48. 4. but 
if he will wave that benefit, and put himſelf upon his 


trial before the principal be tried he may, and his acquittal 


or conviction upon ſuch trial is good. Stamp. P. C. Lib. I. 


ap 49. F. 46. 5. . 
But it ſeems ner eſſary in ſuch caſe to reſpite 1 
till the principal be convicted and attaint, for if the 


principal be after acquitted, that conviction of the acceſ- 


* 


4 2 Ce. Taftit. 18 3. This is now altered by 1 Ann. cap. 9. 


88 2 12 1 1 bur ; 
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ſary is annulled, and no judgment ought to be given 


againſt him; but if he be acquitted of the acceſſary, that 
acquittal is good, and he ſhall be diſcharged. 8 H. 5, 6.5. 
Caron. 463. oo | 55 | 
If A. B. and C. be indicted as principals, and D. is in- 


dictedl as acceſſary to them all, D. ſhall not be arraigned 


till all the principals be attaint or outlawed, for if A. and 


B. be tried, and acquit or attaint, yet D. may be acceſſary 
v0 C and not to A. nor B but if A. B and C. be indicted 
4 principals; and D. indicted as acceſſary to A. only, 

; * if A. be attaint, tho B. and C. be not, yet D ſhall 


arraigned. 40 Aix. 25. Coron. 216. 7 H. 4. 36. 6, 
e. ” ; . 


But yet the court may if they pleaſe arraign the acceſ. 
fary iſe Zh caſe (b), for if he be Pot nee TM he 
ſhall have judgment, but if accquitted of being acceſſary 
to A. yet that acquittal diſchargeth him not of being 
acceſſary to B or C. and therefore when they come in and 
plead and are attaint, D. may be arraigned de novo as ac- 
ceſſary to B and C. Ploced. Com. g8. B. Gittin's caſe. So 


that it is in the diſcretion of the court to arraign him or 


not before B. and C. be attaint, tho it be the ſater courſe 


to reſpite the arraignment of the acczſſary till B. and C. 


If A. be indicted or appealed as principal, and B as 
acceſſary before or after by the ſame indictment, and the 
principal pieads in bar or abatement, or , autrefeits acquit, 
the acceſſary ſhall not be forced to anſwer till that plea 


appear or are outlawed, 


be determined, for if it be found for A. the acceſſary is 


diſcharged, it againſt A yet he ſhall after plead over to 
the felony, and may be acquitted. 9 H. 7 19. 6 


If A be indicted as principal, and B. as acceſſary, they 


may be both e e er, and plead together, and 
25 upon their trial by the ſame jury, and the jury ſnall 
be charged to inquire firſt of the principal, and if they 
find him not guilty, then to acquit the acceſſary; but if 
they find him guilty, then to inquire of the acceſſary. 


ro make this conſiſtent with or outlawed, and this, that the 
what. before, we muſt under - court may in ſuch caſe, if they pleaſe, 


ſtand the former paſſage to mean, arraign him only as acceſſary to him 


that where he is indicted as acceſſ., r hi attains, tho the others do not 
to all, ke fralF nor be arraigned as appear. | | 


far to them all till all be attaint 


— "oe I | TO OD GT Yr 


© 


HISTORIA PLACITORUM CORONE.. 


Seignenr Sonchar”s caſe (c), 40 Mz. 8. H. 4. 36. 5. Cate 
ſuper ſtatute Weſtm, 1. cap. 14. (4); but in that caſe judg - 
ment mult be firſt given of the principal; for if any thing 
obſtruct judgment, as clergy, a pardon, c. the acceſſary 
is to be diſcharged. | 
If A be attaint of murder upon an appeal, and then A. 
is indicted of murder as principal, and B. as acceſſary, 
the principal pleads the former attainder B. ſhall not be 
put to anſwer as acceſſary, becauſe he iy not attaint upon 
the ſame ſuit, and ſo it 1s if the artainger of A were firſt 
1 the appeal. 7 H. 4. 36. 4. Stam, P. C. 45. 4. Cale 
4. „ i - * 
If the principal be attainted and hath his clergy, or be 
rdoned after attainder, the acceſſary ſhall be pur to an- 
. but if the principal be only convict and hath his 
clergy, or be pardoned, or ſtands Mute, or dies in priſon 
before judgment, or challenges above thirty-ſix perempto- 
rily, the acceſſary ſhall not be put to anſwer, for the 
ipal was never attainted (e), and altho formerly 
there were diverſity of opinions in the books in theſe 
caſes (/), yet the law is now ſettled as above (g), 4 Co. 
Rep. 43, 44. Bibith's caſe and Ser's caſe, Coke ſuper 
nnn YE > e | 
If the principal be erroneouſly attaint, the acceſſary 
ſhall be put to anſwer, and ſhall not take advantage of 
the error in that attainder, 2 R. g. 21, 22. but the prin- 
cipal reverſing the attainder, reverſeth the attainder of the 
acceſſary. 18 E. 4. 9. . / woke” 
If A. be indicted as principal, and B. as acceſſary before 
or after, and both be acquit, yet B. may be indicted as 


„ : : ; b e - 
6% 9 Co. R. 129. 6. convicted of felony, ſtand mute, 
© 28.2 134. or challenge above twenty, it ſhall - 


of? It was for this reaſon, that © be lawful to proceed againſt the 


the principal actor in the *© acceſſary, either before or after 
Lee 
not for a while wi nci en at- 
to plead, that ſo the — counteſs * tainted thereof, nat withſtandi 
af Samerſet, who were the movers * ſuch principal felon be admitted 
and procurers, might eſcape. See * to his clergy, or otherwiſe de- 
State Tr. Fal. I. p. 314. | << liver'd before attainder; and every 
See Caren. $1. 58, * ſuch acceſſary, if convicted, ſtand 


1 8/ But fince our author » „ mute, &c. ſhall ſuffer the fame 
46-48 - 


ſettled | mg otherwiſe by * puniſhment, as if principal 

1 Ann cap. 9. for by that ſtatute, had been Aged, . 

* If any principal offender ſhall be a Te | 
0 _ 

k 


* 


883 N 


66 


HISTORIA PLACITORUM cORONW X. 


principal and the former acquittal as acceſſary is no bar. 
42 6. 


; 6. B Coron. 186. Knightley's caſe, Crompt f 43. 42. 
But if A. be indicted as principal and acquitted, he 


- _ ſhall not be indicted as acceſſary before, and if he be, he 
may plead his former acquittal in bar, for it is in ſub. 


ſtance the ſame offenſe, Stamf. P,. C. Lib. II. cap 36. fil. 
105. 4, 2 E. 3. Coron..150 C 282, but the antient law was 
otherwiſe. 8 E. 2. Coron, 424. 

But if he be indicted as principal and acquitted, he 
may yet be indicted as acceſſaty after, for they are offenes 


of ſeveral natures. 27 Aſiz. 10.-8 H. 5. Coron. 463. 


Stamf. P. C. ubi ſupra.” | by * 
And fo it 1% . he be indicted as acceffary before and 


— 


acquitted, yet for the ſame reafon he may be indiftcd ay 
| WISE” STE BIS Toons 102 FL , rr 
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Concerning felonies by act of parliament, and ft con- 


— 


6 
* * = 4 . : .: +: 


Aving thus conſidered the felonies that are by the 
common law, I now proceed to the handling of 


felonies by act of parliament; and becauſe it is hardly 
5-. poſſible. to reduce the titles of them under any dependent 
method, and difficult to digeſt them under heads, I ſhall 
- take them up in order of time, according to the ſeries and 
order of the reigns and years of the ſeveral kings where. 
in they were enacted, only where I meet with any felony 


in the time of any king's reign, I ſhall as near as I can 
bring together thoſe Acts of Parliament both before an 


And firſt concerning rape, 
en * 2 P 


after, that concern that ſubject. 
Rape 


HISTORIA PLACITORUM CORONA. 
Ga was-antiently. a felony, as appears by the laws of 


Adkftane mentioned by Brafton, Lb. III. (a), and: was 


puniſhed by loſs of life. 
But in proceſs of time that puniſhment ſeemed too beg 
but the truth is, a ſevere puniſhment ſucceeded in the 


place thereof, viz. caſtration and the loſs of eyes (00, as 


appears by Bracton (who wrote in the time of Henm III.) 
Lib. III. cap. 28. but then, tho the offender were convict 
at the king's ſuit, the woman that was ra viſhed (if ſingle) 
might, if ſhe pleaſed, redeem him from che execution, 
if ſhe elected him for her huſband, and the offender-con- 
ſented thereunto, as appears by Brafion, ubi ſupra. - 

This kind of puniſhment it ſeems continued till 3 E. 1. 
and then by the ſtatute of Wm. 1. cap. 13. (c), it was 
enacted, ** That none raviſh or take with force a dainſel 
« within with her conſent nor againſt her conſent, 


nor no , damfel of age, nor any other woman 


« againſt her will 3 and if any do it, the party may-ſug 
within forty days, and common he Hall be done; 
and if none ſue within forty days, the ok — have 
the ſuit, and the party convict ſhall ſu 
impriſonment, and be ranſomed at the king's —— 
This ſtatute gives a puniſhment by impriſonment and 
4 if attaint at the king's ſuit, and takes away 
caſtration and putting out of eyes; but: it ſeems as to the 
ſuit of the party, if commenced within forty days, it alters 
not the puniſhment before. Le roy lui fer ra common druiture. 
But by the ſtatute of m. 2. cap. 34. (a) the offenſe 
of rape is made felony,. If a man-raviſh a married wo- 


„ man, dame, or damſel, where ſhe” neither aſſented be- 
„fore nor 2 udgment de vy 8 ; 
0 . 


aſſent after. yet the all have the ſuit. | 
This created rape a — and therefore it uns noc in- 


durable in a leet, for it was: made felony 9 _ 


_ 22 E. BEN a 6.2. 7. * Mir 
102 11443 $1 45 


wy 
. 75 By Po Gore laws e liam 1 Hs 76 pax 9-906 425 
offenſe was puniſhed with caſtration. 7 4 2 Gs Inflit. 433. 


Vide Leges Gul, I. I. 19. * 


$34. Rape 
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* 
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MS TORIA PLACITORUM CORONE. 
E eee. knowledge of any woman aboye the 
ten years aga nſt her will, and of a woman-chilq 
ke the age of ten EY By againſt. her will. 0s, 
: F. g. cap. 11. p. 60. N 
The effential-words-in/ an indiQtment of rape are api 
ty carna iten cognovit, but carnaliter cognovit, nor any other 
circumlocution without the word rapuit are not ſuffic ient 
| R eee 1 H. 6. 1. 4. 9 E 4.26 6. 
| To make a rape there muſt be an actual penetration or 
res is cc, (as alſo in buggery) and therefore em iſio /emini; 
is indesd an exidence of penetration, but ſingly of itſelf 1 
makes neither rape nor Aer bur it is only an attemp 
| of rape or buggery,” and is 8 d by fine an 
impriſonment; C. P. G. cap, 10. p. 59. 

But the leaſt ion ang it raps or bergen 
pea ahh there be not emiſto ſeminis. Co . O ubi ſupra 
che old "expreſſion was abfulit ai virginitatem, and fome. 
times pucalagium ſium. Bras Lib III. % 

And therefore I ſuppo 
Rep 36. 5 Fac. that ſaith, there muſt be hoth, viz.” peneira 
ria & emiſſio ſeminis to malte a rape or gery. is miſtaken, 
and contradicts what: ke faith in his pleas of the crown; 
and beſides, it is poſſible à rape may be eommitted by 
ſoma, quitus virge crectio adfit, me fiat I 
2 as —— tell us. 

If A. yes rr — and B, and C. _ 

aiding and abet they are all equally princi- 
pala, and all ſubje&zo the ſame puniſhment both ein. 
mon la and fince the ſtatute of N. 2. de quo infro. 

It appears by Bractau, nbi ſupra, — in an appeal of rape 
ie was a 9 uad ante diem & annum contentas in 
habuit eam ut —— & inde: ponit jt 
F< pattiam, and the reaſan was, becauſe that unlawful 
cohabitation carried. n in law, chat ic ee 
not againſt her will. 1 BL * 

But this is no ex n at ai — it may be an evi. 
dence of a; CS Ne 


e De corre . 2 147. 6. 


be 


fe the caſe in my lord Coke's 12 


ee ere _Etz' 


„ 


|  HISTORTA PLACITORUM CORONE; 
be fo, for the woman may forſake chat unlawful courſe of 


by himſelf upon his lawful wife. for by their mutual ma- 


trimonial conſent and contract the wife hath given up her. 
ſelf in this Kind unto her huſband, which ſhe cannot 


retract, LTH LEI US TAG £1 * : 
A. the huſband of B, intends to proſtitute hey to a rape 


by C. againſt her will. and C. accordingly doth rayiſh her, 
A being preſent. and aſſiſting to this rape: in this caſe 
theſe points were reſolved, 1. That this was a rape in C. 
notwithſtanding the huſband aſſiſted in it, for tho in 
marriage ſhe hath given up her body to her huſband, ſhe 
is not to be by him praftiruted to another. 2. That the 
huſband-being preſent, aiding and aſſiſting, is alſo gui 
as a principal in rape, and therefore, altho the wife can- 
not have an appe-4 of rape againſt her huſband, yet he is 
indictable for it at the king's ſuit as a principal. 3. That 
in this caſe the wife may be a witneſs againſt her huſband, 
and [accordingly ſhe was admitted, and A. and C. were 
both executed. 8 Car. 2. Caſus comitis Caſtlabauen. ( 
If A. by force takes B. and by force and menace com- 
pels her to marry him, and then with force A. hath the 
carnal knowledge of B. againſt her will, tho this marriage 
be voidable, yet it is not ſo ſimply void as ta enable her 
to maintain an appeal of rape againſt A. for ſhe may by 


her conſent affirm this voidable marriage, and therefore 


in the hke caſe, Rot. Parl. 18 H. 6. 4. 1g. was a ſpecial 
act of parliament to enable the lady Jae! Butler to 

an appeal of rape againſt Muam Pull in that caſe; not- 
withſtanding that marriage 
dilolvable- by a declaratory ſentence in court chriſtian, 
becauſe obtained by a plain force; and if ſuch a diſſolu- 


tion of the marriage had been obtained; then it ſears to 


me, if the carnal knowl of her were forcible 
and againft her will as well as the marriage, that | 
was puniſhable as well by at the ſuit of the 


as by indictment at the ſuit of the king, without the aid 4. 
of an act of parliament, for it was really a rape, only the 


| $8 comps br 7 JR 
See Hut. 115. Rb. Cell, Vol. II. 5. 93.—10 . State Tr. Vol. I. p. 366. 
, | marriage 


but that marriage had been 


600 
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HISTORIA PLACITORUM coRON R. 
de Hallo was an impediment of its puniſhment; ſo 


| 2 as de fatto the marriage continued; but now that im. 


pediment being removed by the declaratory ſentence, and 
the marriage made void 4b initia, it is all one as if it had 


never. been, and tho relation be a legal fiction and intenta 
"ad num; yet in this caſe the marriage and carnal know. 


ledge being one intire act of force, and conſecutive one 


upon another, in the real effect of that firſt force, it ſhall 


remain puniſhable I had been no marriage at all; 


but the ſtatute of 7. cap. 2. (g) hath vided 2 
remedy in tis aſe ea this dnl ned no not come 


95 An infant under the age of fourteen years is preſumed 


9 3 by law unable to commit a rape, and therefore it ſeems 


cannot- be guilty of it, and tho in other felonies, maliti 
etatem in ſome caſes as hath been ſhewn, yet it 


Alem a8 to this faSihe law preſumed him. impotent, us 


well as Ne r ws an 
Zut he may be a principal in the ſecond degree, 40 fi 


For aſſiſting, tho under [fourteen years, if it appears 


by ſufficient circuinſtances, that he had a miſchievous dif- 


£ cretion. as well as in other felonies. 


Thus far of the nature of rape, and who may: be culps- 
ble of it. Now we will conſider upon whom it may be 


| | committed, and ſdme other er touching this 


nm u ee BB N F 
It was doubted, anhecher a rape could: hs mms. 
2 under ten years old, Mich. 13 & 14 


D. 1404 4. By che ſtatute of 18 Eliz. cap. 7. it is 


declared and ende . That if any perſon ſnall unlaw- 


fully and carnally know yay rr any woman-child 


under the age of — it ſhall be felony without 

the benefit of clergy. % D 
My lord Cate adds — eicher-nnith; but moi. 

ber will. as if were ſhe above the age of ten years, 

and with her will, it ſhould not be rape; but the ſtatute 

kes es no ſuch ee, 1 ee _ Hh: carnal 
ow 


er 1 92 1 offs 3: 


(4) B7 this Rtoteaforceble taking am * marrying a woman n again 
* will rn felony. 


„* 2 3 n 
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 - HISTORIA PLACITORUM CORON ®. 
And therefore it ſeems, if ſhe be above the age of ten 
years and under the of twelve years, tho ſhe conſents, 
ic is rape. 1. Recauſe the age of conſent of a female. is 
ſtature of Heim. 1. cap. 


not ten but twelve. 2. By 
13. Roy deſend, que nul ne raviſe ne prigne @ force damſl deins 
ape, ne per ſon gree ne ſans ſon gree; and my lord Coke in 
his expoſition upon that ſtatute ( declares, that theſe 
words deins age mult be taken for: her age of conſent, viz. 
twelve years, for that is der age of conſent to marriage, 
and conſequently her conſent is not material in rape, if 
the be under twelve years old, tho above ten years old, 
altho rh:ſe words are by ſome miſtake crept into my lord 
Coke's definition of rape, Co. P. C. cap. 11. but if the be 
above the age of twelve years, and conſenting at the time 
of the fact committed, it is not fel. 
But if ſhe were above the age of twelve „ and. con- 
ſented upon menace of death, if ſhe conſented not, this 
is not a conſent to excuſe a rape. 5 E, 4. 6. a, Dal. cap. 
ö And therefore that opinion of Mr. Finch cited by Dal- 
ton, ubi ſupra, and by Stamford, cap. 14. fol 24. out of 
Britton, that it can be no rape if the woman conceive 
with child, ſeems to be no law, mulier enim vi oppreſſa 


888 VOER 15977 v3 7 4} 
If the woman conſented not at the time of the rape 
288 but G _ — 3 not have an 
ppeal of ra atute of Vim. 2. cap w_ 
ihe king Rot have the ſuit by indictment, — y the 
ſtatute of 6 R. 2. cap 6. if ſhe have a huſband, he ſhall 
have an appeal, and if ſne have none, then her father or 
other next of blood ſhall have an appeal of ſuch rape; 
and by the ſame ſtatute as well the raviſher as the raviſhed, 
that ſo aſſented, are diſabled to have any dower, inheri- 
tance or jointure; and the next of blood of ſuch raviſher 
or aſſenting raviſhed, to whom theit lands ſhould revert, 
Fall after their death, ſhall enter upon the ſame, 
and hold it as an eſtate of inheritance. AS: ns 
But an affent after, through menace of death, is not ſuch 
an aſſent as incurs this penalty; quad vide 5 E. 4. 6. 6 


7% 2 Inflit. 183. (i) New Edit. cap. 160. 5. 524. 7 
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HISTORIA PLACITORUM CORONA. 
As in other felonies, ſo in this there are or may be ac. 

_ ceffaries beforeand. after, for tho this be a felony bo act of 
parliament, that ſpeaks only of thoſe that commit the 
offenſe; yet conſequentially 2 incidentally acceſſaries þe. 


fore and +: bo are included, and ſo in every new ſtatute 


making without ſpeaking of acceſſaries before or 
H. e . cap. 10. p. 59. and fo in bu 
And note, at the time of the mak ing © the ſtatute 
of 13 E. 1. rape was not felony; for it had long continued 
under the nature only of a miſdemeanor and not a felony, 
and therefore it is not at this day inquirable in a leet, be- 


; ena tis « felony newly cr. 6 H. 3. 4 J. 22 E. 4: 
22. 


"The: re means of bringing this offenſe to judgmene 


was either at the ſuit of — king by indictment, on at the 


ſult ot the party by ap 
The 22 ought =: have theſe ingredients, 1. It 


muſt be ſelonicd. lode cone enen fri 15 F. 


Drallem at large deſcribes Lb. III. 
1 virge cor rupta ſueris & oppreſſa, ftatim cum fattum re. 


vit. 3. It muſt conclude contra ys cryin 13 
Eb. Dy 304. 4. 

It may "bo proſecuted by indiment at any time, for 
wullund Tempus ocrurrit ri. 
An a oo of rape lies for the party raviſhed, and if 
ſhe conſent after the rape, ſhe is barred of her appeal, and 
her huſband, if married, or the next of kin, if fingle, 


| Bay hve the 5p al by the ſtatute of 6 N. 2. cap. 6. 


the next of kin were the raviſher, his next of kin 
hall have the appeal by the equity of the ſtatute of 6 R. 2. 
28 H. 6. Coren. 459 
Le the appeal ofthe deviſed wor chings an 
1 hat ſhe” make freſh diſcovery and purſuit 
of che offenſe and offender, otherwiſe it carries a pre- 
ſumption that her ſuit is but malicious and feigned ; this 
cap. 28. f. 147. 4. Cun 


eum clamore & byteflo debet arcurvere ad uillas vitt- 


e bominibus eee. 


5 n 


3 . 5 
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HISTORIA PLACITORUM cORO Nx. 
regit, & ad coronatores & wice-comitem, & ad primum comitatum 
faciat appellum, &c. 2. That the appeal be ſpeedily pro- 

ated, for it ſeems, that a year and a day is not allowed 
hi appeal, but ſome ſhott time, tho it be not defined 
in law what time, but lies much in the diſcretion of the 


court upon the circumſtances of the fact, yet the ſtature of 


em. 1. cap. 1 Fa allowed but forty days: long delay of 
proſecution in ſuch cafe of rape —_ carries a preſump- 
tion of a malicious proſecution. - 3 If the wife hath oner 
conſented after, th 5 D 
By the ſtatute of 18 Ez. cap. 7. the principals in rape 

ate ouſted of clergy, whether oy be ule ibs Rs 
degree, viz. he that commitred the fa&, or principals in 
the ſecond degree, viz. preſent, aiding, and aſſiſting; 
but acceffaries . and after have their clergy. 

i ee, the evidence in an indictment of rape given 
to the grand jury or petit jury. | | 

The party raviſhed may give evidence upon oath, and 
is in law a competent witneſs; but the credibility of her 
teſtimony, and how far forth ſhe is to be believed, 'muſt 
be left to the jury, and is more or lefs credible according 
to the circumſtances of fact that concur in that teſtimony. 
For inſtance, if the witneſs be of good fame, if ſhe 
preſently diſcovered the offenſe and made purſuit after 
the offender, ſhewed circumſtances and ſigns of the in- 
jury, whereof many are of that nature, that only women 


are the moſt proper examiners and inſpectors, if the place, 


wherein the ta& was done, was remote from people, in- 


habitants or paſſengers, if the offender fled for itz theſe 


and the like are concurring evidences to give reater 
probability to her teſtimony, when proved by others as 
well as herſ-1f. - vin, Ear | 
But on the, other (ide, if ſhe concealed the injury for 
any copſiderable time after ſhe had opportunity to com- 


plain, if the place, where the fact was ſuppoſed to be 
committed, were near to inhabitants, or common recourſe 


or paſſage of paſſengers, and ſhe made no outcry when 
the fact was ſuppoſed to be done, when and where it is 


open ſhe might be heard by others; theſe and the 


ke circumſtances carry a ſtrong preſumption, that her 
teſtimony is falſe or feignd . "Je 
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HIsTORIA PLACITORUM CORONA, 
I the rape be committed upon a child under twelve 

years old, whether or how ſhe may be admitted to give 
evidence may be conſiderable. (“) 8 
It ſeems to me, that if it appears to the court, that ſhe 
hath that ſenſe and undęrſtanding that ſhe knows and 
conſiders the obligation of an oath, tho ſhe. be under 
twelve years, ſhe may be ſworn; thus we find it done in 
caſe of evidences againſt witches, an infant of nine years 

old was ſworn. . Dalt cap. 111. p. 297. () 


: 


„ - : 
* 


But if it be an infant of ſuch tender years, that in point 
of diſcretion the court ſees it unfit to ſwear her, yet [ 
think ſhe ought to be heard without oath to give the court 
information, tho ſingly of itſelf it ought not to move the 
Jury to convict the offender, nor is it in itſelf a ſufficient 
teſtimony, becauſe not upon oath, without concurrence of 
other proofs, that may render the thing probable ; and 
my reaſons are, 1. The nature of the offenſe, which is 
moſt times ſecret, and no other teſtimony can be had of 
the very doing of the fact, but the party upon whom it 
is committed, tho there may be other concurrent proofs 
of the fact when it is done. 2. Becauſe if the child com. 
plains preſently ot the wrong done to her to the mother or 
other relations, their eyidence upon oath ſhall be taken, 


) For ſhe might at that age 
maintain an appeal pro raptu, Pajch, 
2 E. 1. Rot. 16. in dorſo. London. 
Loram Rege. James Pochin merchant 
was attached, and brought Coram 
Rege to anſwer to T/abel daughter of 
Emma de Langeleye de raptu, & pace 
is fra, who appeal d him after 
this manner, per guendam narrato- 


die & anno pr.edidis ad dampnum ip- 
Aus Iſabelle centum librarum, Cc. 
Et prædictus Jacobus wenit, & de- 

it omnem feloniam, raptum, &c. 
Et petit allocantiam de appello iþ/:1 
Iſabellz, deffcut inſum Jacobum per 
verba in appello uſualia, © 7 
ac convenentia, non appellat. Et quia 
um, Sc. in- 


conſtat curiæ gudd appell, 


rem ſuum dicens, —Iſabella ia Em- 


me de Langelcye, de tate novem 


annorum- & dimidii dicit, quid præ- 
didtus Jacobus die dominied proximd 
poſt feflum ſan8i Martini, anno R. R. 
E. 33. apud London in altd ftratd re- 
gis ex appęfito eccitſſæ ſandl Benedicti 
de Scherhog bord weſpertind ipſum 
Iſabellam cepit, & in guddam tabernd 
ſud portavit, & contra patem domini. 
_ regis cum ed concubuit, & virginita- 
tem ſuam rapuit ; & petit qudd juſti- 


_ tiarii domini regis ſuper hoc febi faciant 


fuftitiam & remedium. Et gueritur, 


guid prædicta tranſgreſſio fibi faHa fuit 


ſufficiens eft, confideratum. ei, quid 
predifta Iſabella committatur mareſ- 
cally; & poſteg ei remittitur priſora, 
& predifui Jacobus guoad appellum 
fins Iſabellæ cat inperpetuum guictu., 
c. He was then arraigned at the 
king's ſuit de raptu predifto, and was 
tried, and convicted; but the king 
afterwards remifit prædido Jacobo 
Judicium vitæ & membrorum ; 


faciat redemptionem pro deli do pre- 


dicko, & finem fecit cum domino rege 
centum libras. | 
740 New Edit. þ+ 341. 
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HISTORIA PLACITORUM CORON#. 
yet-it is but a narrative of what the child told them with - 
out oath, and-there'is much- more reaſon for the court to 
hear the relation of the child herſelf, than to receive it 
at ſecond-hand from thoſe that ſwear they heard her ſay 
ſo for ſuch a relation may be falſified,” or otherwiſe re- 
ſented at the ſecond-hand, than when it was- firſt 


But in both theſe caſes, whether the infant be ſworn or 
not, it is neceſſary to render their evidence credible, that 
there ſhould be ON nt Peary 46: be make on the fact, 
and not to ground a conviction ſingly upon ſuch an ac- 
cuſation with or without ee 

For in many caſes there may be reaſon to admit ſuch 
witneſſes to be heard, in caſes eſpecially of this nature, 
which yet the jury is not bound to believe; for the excel - 


lency of the trial by jury is in that they are the triers of 


the credit of the witneſſes as well as the truth of the fact; 
it is one thing, whether a witneſs be admiſſible to be 
heard, another thing, whether they are to be believed 
when heard. | EXIST 425 | 

It is true rape is a moſt deteſtable crime, and therefore 
ought ſeverely and impartially to be puniſhed with death; 


but it muſt be remembred, that it is an accuſation eaſily ' 


to be made and hard to be proved, and harder to be 
defended by the accuſed, tho never ſo innocent. 


I I ſhall never forget a trial before myſelf of a rape in 


the county of Suſſex. | 
There had been one of that county convicted and exe- 
cuted for. a rape in that county before ſome other judges 
about three aſſizes before, and I ſuppoſe very juſtly : 
ſome malicious people ſeeing how eaſy it was to make out 
ſuch an accuſation, and how difficult it was for the party 
accuſed to clear himſelf, furniſhed the two aſſizes follow- 
ing with many indictments of rapes, wherein the parties 

accuſed with ſome difficulty eſcaped. _ THEN 
At the ſecond aſſizes following there was an antient 
wealthy man of about ſixty three years old indicted for 
a rape, which was fully ſworn againſt him by a young 
fir of fourteen years old, and a concurrent teſtimony of 
er mother and father, and ſome other relations. Phe 
. antient 


628 


$6 =} 
_ tient. man, when he came 16-his-defenſe, alledged that it 
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was true the fact was ſworn, arid it was not poſſible for him 


3 - to produce witneſſes to the negative; but yet, he ſaid; his 


very age carried a great preſumption that he could not be 
guilty of that crime; hut yer ho had one circumſtance 
more, that he believed would ſatisfy the court and the jury, 
that he neither was nor could be guilty; and being de- 
manded what that was, be ſaid, he had fot above ſeven 


years laſt paſt been aſflicted with a rupture fo hideous and 


great, that it was tinpoſſible he could carnally know any 


woman, neither had be upon that account, during all that 


time carnally known his own wife, and offered to thew the 


ſame openly in court; which for the indecency of it ] de. 
olined, but appointed the jury to withdraw into ſome room 
to inſpect this unuſual evidence; and they accordingly did 


ſos, and came back aud gave an account of it ro the court, 


that it was impoſſible he ſhould have to do with any wo- 
man in that kind, much leſs to commit a rape, for all his 


| bowels ſeemed to be fallen down into thoſe parts, that they 


could ſcarce diſcern his privities, the rupture being full as 


big as the crown of a hat, whereupon he was acquitted. 


. Again, at Northampton allizes, before one of my brother 
. . . ” - . 

juſtices upon the Mi prius, a man was indicted for the ra 
of two young girls not above fourteen yeats old, t 
younger ſomewhat leſs, and the rapes fully proved, tho 
peremptorily denied by the priſoner; he was therefore to 
the ſatisfaction of the judge and jury convicted; but be- 
fore judgment it way moſt apparently diſcovered, that it 
was but a malicious contrivance, and the party innocent; 


| he was therefore reprie yed before judgment. 


I only mention theſe inſtances, that we may be the more 
cautious upon trials of offenſes of this nature, wherein the 
court and jury may with ſo much eale be impoſed upon 
without great care and vigilance; the heinooſnefs of the 
offenſe many times tranſporting the judge and jury with ſo 


much indignation, that they are over-haſtily carried to the 


conviction of the perſon accuſed thereof, by the confident 
teſtimony ſomerimes of malicious and falſe witneſſes. 
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(ancarning the. felony de uyore abduct five rapti cum bo. 
Fs: nis viri, ſuper flgruns Mm W . 
reden Sj t 40180045 E519 073 - 
HE words of the ſtatute are, De mulieribus abduttis 
eres. Lair 
4 This are of the ſtatute hath affinity wikh what goes 
before in the ſame' ſtatute concerning. rape; and tho this 
karning-harh been long antiqquated, yet it is of uſe ta be 
Ha wife goes away of her own conſent with another 
man, and takes with her the goods of the huſband, this 
kems-t0 be felony neither in the man nor in the wite, tha 
Dalt. cap. 104. . 266. (a) takes it to be a felony in tho 
man that takes her and the goods; but it is a treſpaſs, 
for; which at common law the huſband may have an 
ion of treſpaſs, quare uxorem ſuam copit & avduxit cum 
Ul. 155 EASE Jy % b Lf 72 
But if A. takes the wife of B. againſt her will with the 
goods of her huſband, but doth not actually raviſh the 
wife, it is felony as to the s, for which the party 
may be indicted ; but as to ihe tak ing away of the wife 
it is but a treſpaſs, for which the hu may have his 
action uf treſpaſs at common law, quare urorem ſuam ra-. 
uit & eum cum bonis & gatallis ad valent, c. abduxit & 
adbuc detinet, and in that action ſhall recover damages for 
the taking of his wife and goods at common lamm. 
But it ſhould ſeem, that he might have his action 
grounded upon the ſtature of em 2. which differs 
only in this #rom a treſpaſs at common law, 1. That the 
paſs at common law is pont per vadiot, c. but this is 
attachies, 14 H. 6. 2. 3. Again, 2. 1 he writ at common 
law is general, but this upon the ſtatute concludes can- 
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tra formanm Aatuli, 7 vide Fitz. N. B. 89. 9 H. 6. 


Zut without queſtion, if che 1 actually raviſh. 
ed and the taken, this Bod ls lies for the huſband, 


© and he ſhall recover dam for the rape as well as the 
| tw the vibe were dead 


A. 2 47 E 3 Addiom ſur fatute 37. 
| ee 


or divorced "_ mas rape, 


And it ſeems ſuch an action was antiently in the na. 


ture of an appeal of rape and \ robbery Rent Upon 


2 tie ſtatute of Naim. 2. 


And by the antient law. . being coavided 
in a writ founded upon this ſtatute, as before, was to have 


nt of death, Which appears moſt evidently wy the 


_ ordinance of parliament, Rot. Parl. 8 E. a pr 


afterwards ſent by Mittimus into the king? 
11 E. 2. Rot. 4. London, which recites, 4 bench, 7 fuch 
eaſe the defendant was not bailable, Zo quod idem impla- 
citatus, ft ee trunſgreſſiane convittus fuiſſet, ſuſpen- 
Soni. adjudicari deberet, and therefore provides, that the 
defendant, if of good. fame, ſhall be bailed. © _ -. 
And according to this. are the books 13 Affz. 5. 15 
2.3 Utlagarie 49 Coron. 122. 18 E. 3. 32. 4. and a caſe 
of a vicar cited to be 13 E. 2. who had his clergy in this 


caſe, but it ſhould —— it was intended, 1. When a rape 


was actually committed, vide 44 Afiz. 13. and 2. When 
the action was grounded upon the aste; and not barely 


2 common law. 


But the law hath been long diſuſed to give a capita 
| r upon this writ, and in proceſs of time nothing, 
as it ſeems, was recovered but damages, tho the writ 


were 1 upon the ſtatute, for vapuit is now intend- 


ed of a ſim 2 9 Eliz. Dy. 236. 5. 2 Co. Inflit. 
435. ſuper m. 2. cap. Eg. 23. 4. 

1 7 ſeems the law 954 1 taken, for the 
ſtatute of 6 R. 2. cap. 6. gives an appeal to the huſband 
for the rape of his wife in ſome. caſes, which it needed 
not have done, if by the law, as it was then uſed, _ 
huſband might upon ſuch a writ . convict the . 
obtain judgment of death againſt him. 


And 


137 
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sro Werne cokolum 
. And beſides, it was very inconyenient, that. in a civil 
iction formed for damages, and that waits the material 


« terms of law to.expreſs à felony, ( namely carnaliter.cog- 
b wavit and felonice) judgment of deatlt ſhould be given, 
e 


. * 
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BY the 3 FIT Gators. ES 2. It is 
4 Si nul face priſes ſant garrant, & les emper 

WH encountre volunt de celui a . 
5 arreſt per le vill, ou le 25 ſerra fait, & ameſne al pro- 
5 thein gaol : Et 7 de ceo foit attaint; ſoit fait de lui, come 
A de laron, fi la quantite de biens le demand. 
4 "If A. having no commiſnon takes goods by pretenſe of 
2 a commiſſion as purveyor, and the party not knowing 
y that he hath no commiſſion ſells and ſuffers him to take 
it, yet this is felony ; but if the qwner; knew he had no 
commiſſion, and yet willingly ſells it to him as a pur- 
& veyor, and he and carries it away, this is not a 
* Grifint Hiy axhict the 'conſebhe"'cf BR OWdAy Wen 

felony within this ſtatute; "'2 Co. Inftit.” p 546 ſuper 

ol drticulis, cap. 2. 

This point of felony is confirmed by the ſtarute of 10 
id E. 37 . 7. and 4. E. 3 edo. . 
0 After wards . 22 wits 
: 3: Cap. 1. If a purveyor ſhall. take. 
4 value of twelve-pence without teſtimony 1 


mem of the conſtable, or without talhies v e ; 
„ $8 — e | 


d | 07% 2 "fs +6 it? . 1 | a . 
„ NA. is 1 | N 


cetriage ſertled 


TIA br deff brit eben 


A n, the bete of E. cap. 18. If a 
4 85 af d their e Feber ad 
1 ee, it 18 Koh. if ie re them at his own 


Again, by the ftarute of 36 K. 2. ca. 2. * Tf any pur. 
05 veyor takes goods or carriage, otherwiſe than 7 +4 
«* tained in their commiſſion, it is felony. 
But in all theſe felonies the offender is not ouſted of 
clergy, but he ſhall have it: vide Co. P. C. cap. 24. 

But theſe acts of parliament and the puniſhment of 
- purveyors is now. out of date, becauſe, by the ſtatute of 
12 Car, 2. cap. 24. All purveyahcets taken away. 
Only by two ſubſequent acts, namely Wy: 2. cap. 8. 
and 14 Car.2: 1h 20. tb ial ee 

r the king's houſhold, ati for 

and carriage of ordnance; but the 8 of Ale u- 
per cartas, and the other ſtatutes making felony in caſe 

6f undue purveyanee do not concern this hew eſtabliſhed 
- purveyance, becauſe ſettled in another way; and there- 
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tony than thoſe touch pot vors, 
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5 oh che ſtatute of 1 E. 2. Dr frangentibus pri ſnnan, the 
wi — ſettled in that — whereof 1 TT ſufh- 
cient ſupra, * 1 

By the the ſtatute of 14 E. 3, cap. 10. 17 a Sucker 6 
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4 by pain makes any priſoner in his ward to become an 


« appellor agsinſt bis will, and thereof be attaint, | 

« fall et of be and member. F 
Theſe words in any act of parliament Eit judgment de 

y member create a felony. 17s r, 


his act extends to a gaoler de Fara, tho he be Not 2 | 


The offender hath the benefit of clergy : vide Ca. P. 
C. cap. 29. P. 91. touching this felon ß. 
By an act Not. Par. 17 E. 3. u. 15. but not printed, 
the importation of falſe and evil money is prohibited un- 
der pain of life and member, and the exportation of coin 
or bullion prohibited under pain of forfeiture, and if th 
ſearcher be of confederacy with the exporter, it is enacted 
to be felony in the ſearcher. * 

If it be ſaid this act was needleſs to make importation 
of falſe money felony, becauſe declared treaſon by the 


ſtatute of 25 E. 3. the anſwer is obvious. By the act of 


17 E. 3. betore-mentioned licence was granted to Dutch 
merchants and others to import their own coin fo it were 
as good as ſterling, and that, if they pleaſed, the, mer- 


chants might trade between themſelves with that foreign 


money; and it was neceſſary in reſpect of that foreign 


money to impoſe a new penalty upon the importers of 


falſe money of that kind, becauſe that foreign coin was 
not within the ſtatute of 25 E. 943. Fogg 
But this ſeems to be but a temporary law during that 


ſpecial. intercaurſe between the Egli and Dutch, and 
beſides by ſubſequent ſtatutes the penalty of treaſon is 


annexed to the importation of counterfeit coin made cur- 
tent by Fender : quod vide ſupra, cap. 20. p. 225. 
By the ſtatute of 27 E. 3. cap. 3. of the ſtaple, the 
exportation of wools, wool-fells, leather or lead by an 
Engliſh, Iriſh, or Welſkman, is prohibited under pain of 


of lite and member, and. forfeiture of lands and goods 
(a), but this was repealed by the ſtatute of 36 E. 3. cap. 
11. whereby it was enacted, that merchants denizens - 
may paſs with their wool as well as foreigners without 


being reſtrained. 2 


(el.. F. c g. gg, 


t 3 | But 


” 
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"35 we" yet this Was not full enough, and therefore by the 
ſtatute of 38 E. 3 . Cap. 6. there was a fuller repeal of 
dhe ſtatute of 27 . 3; as to the point of felony, yet the 
on, of lands and goods continued upon merchants 
51 8 nd he 2e, Fd the ſtaple wa 3 confirmed i in 


OB 5 3. cap. 7 
| ot by ſt aute of 43 - 5 . 
| 785 was ese rer 65 14 cop. 5. exportation of 
5 wool-fells, leather and 120 prohibited to de. 
nizens under 95 of forfeiture of them. 
| oY the ſtatute of 27 E. 3. dg pro 7 5 cap. 5. ingroſ. 
| ling of 2 65 Wines mie felony, but HAS e | 
LED pealed by le ſtature 37 Eg. cep. 16. 
Peg 125 theſe ſtatutes ſtand now repealed.” 
But yet by rhe the ſtatute of 18 H. 6, cap. 15. the car. 
os of wool or wool- 5 out of the realm to Ba Places 
an to the ſtaple of alais > 8 55 the king's licence i 
pi "felony, except y wools carried to the 3 of * 
This ſtatute is ſuppoſed by my lord Cote 
32. to be in force, but that being doubted, Vat . 
3 of Calais then in uſe hath been long ff fince aboliſhed, 
a new proviſion and a dexter is made by acts of this 
Preſent parliament (3 ). 
But whether that act be in force or not; the offende; 
was not thereby excluded of the benefit of clergy. _ 
. By the ſtatute of 34 E. 3. cap. 22, the concealing and 
: takihg away of an hawk was two years impriſonment; 
but > the ſtature of 37 E. 15 cap. 19. the ſtealing of : 
faulcon, tercelet, lanner, or laneret is made felony, 
See the commentary Co. * cap. 34. where it is declar- 
. ed, that this act extends only to faulcons, and thoſe of 
+ that 8 5 
15955 roof intended by t 55 act ig not 75 Jury but by 
..circum nces, as varvels, | 
The offender is within Penet of a 
As. to the laws in the time of 5 97 | 
6 K. 2. cap. 6. concerning the puniſhment of rape, 4 
fe ſatis, cap. 58. 
7 R. 2. cap. 8 8. of purveyors, de quo ſupra, cap. 60. 
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By the ſtatute of 13 K. 2, 2 1 If any man brings 
ing's power any ſum- 
4 mons, ſentence or excommunication againſt any perſon 


_ * for the cauſe of making motion, aſſent or execution of 


« the ſtatute of proviſors, he ſhall be taken, arreſted, 

« and put in priſon, and forfeit all his lands, tegements, 
* 9 5 and chattels for ever, and incur the pain of life 
« and member; and if any-prelate-makes execution of 
*« {ſuch ſummons, ſentence or excommunication, his tem- 


« poralties ſhall be taken and abide in the king s hands 


4 till due redreſs made, 


And if any perſon of leſi eſtate have prelate 8 
« ſuch execution, he ſhall be taken and arreſted and 
* impriſoned,” and make fine and ranſom- by the diſere- 
tion of the king's council. 
The bringing in of bulls of this nature is againſt bre. 
common Jaw, and ſometimes antiently rg as high Ku, 


AO, Vide Co. H. C. cap. 36. & libros ibi. 

But now by the ſtatute 8. 13 Eliz. cap. 2. the offenſe 
as well in the bringers in, as executors of theſe bulls, 
&c, is made high treaſon, as well in N decade 
as temporal. 

There is nothing elſe in theſe kings reigns. that enacts 


a a new felony, only ſome ſtatutes directing the proceſs and 


guriſdiftion, whereby felonies may nd, "FE R, 2, 
Tap. 2 of the conſtable and marſhal, <5 


ot 
* 
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ena 12m. 


1 


4 none from th 


bana the . enafted in iis 18 ＋ H. 4 
| : Pp 5. H. 6. E. 4. 


» * 


orth ſhall uſe to multiply gold 


B. the ger H.6/ 6 rap. 4. it A's That 


or ſilver, nor uſe the craft of multiplication, and if 


4% any do, he ſhall incur the 


pain of felony in this caſe. (#) 


And the reaſon of this act was not becauſe th 
thought the real tranſmutation of metals i into gold or "i 


ver was feaſible, but the reaſon is given in the petition of 
the commons. Not. Par. 5 H. 4. u. 63. 


Car pluſers homes par colour de cęſi multiplication font 


aur mom @ grand deceit du roy & damage de 
vide tamen Co. = C. cap. 20. diſpenſatiqns 
34& 35 H. 6. for the uling of this 

ſtatute of 5 H. 4. | 


ticular perſons. b 
forte of t 


People: 
AF. Apt 


The offender is to have his clergy. 

And altho the ſtatute mentions not acceſſaries before 
after, yet this ſtatute making the fact telany oth conk 
quentially ſubject acceſſaries before and after to 2 
ty, tho this be made a quere. Dy. 88. in Eden's c 
it ſeems now ſettled according to the opinion of my 1070 


new felony before and after. 
{a) The offenſe prohibited by 


this act was not the extracting gold 


or (ilyer out of lead or other metals, 

which is now known by the name of 

mag, for ths is not the multi- 
icatiqn of go 

2 ſeparation the reof from the coarſer 


metal, but the defign of the act was 


to prohibit the tranſmutation of one 
metal intd another, which was pre- 
hers to be done by the 'philoſo- 


8 ſtone or elixir, whereby great 


or filver, but only 


Cote, P. C. cap. 20. that there may be accęſſaries to thiz 


numbers were wad and cheated ; 
but however, hecauſe ſome perſons 
were (groundleſly) afraid to exerciſe 
the art of ſmelting and refining me- 
tals, leſt they ſhould fall under the 
penalty of this ſtatute, it was there- 
fore repealed by 1 V. & M. cap. 30. 
proyided that the gold or filver cx- 
trated by the ſaid art he carried to 
the Tower of Londen for the — ds 
af 1 and be 


of. 


By 


„ 
* 
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Lone with an intention to N VI, p. 212. 
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By the ſtatute of 5 H. 4. cap. 5. cutting 


: 


the tongues 
e 2 ene d malice 5 
18 e to be ä 


— — as cutting off 
dy 35 20.0. cap. 6. 2 of this * 
E 
er | 

By the ſtatute H. g. cap. 1. any perſon do 
« make, buy, rk, or bring into 0 kingdom Galli- 
2 Ponco, or Dodkins, to or ut them in 

5 LO a. he ons 25 

ere mages Hoch fone rap. 9 If any man pays 


er receives the money called Blents, i in ey, but 
both theſe are within elergy, and by the whole diſuſer e 


theſe coins theſe 3 caves little uſe. 
2 the ſtatute it is enacted, © That 
proclamarion — i ide, — Britons depart out of 
* ke realm before the feaſt of St. Jobn Dr 8 
pain of loſs of life and member. ä 
But this was but « temporary law, und F 
By the ſtatute of 3 H. 6. cap. 1. it is „That 
« pow ar eonfederacies be — maſons 
in their afſemblies, whereby the good order of the ſta- 


* tute of Labourers is violated; and they mae eg cy 


15 aſſemblies to be holden, ſhall be adjudged 
But the ſtatute of Labourer ER 
tude of 5 Dbz. cap. 4. this law is conſ \r Andi 

ed. Co. P. C. cap. 35. p. 99. 
By the ſtatute of 8 H. 6. cap. 12. Itis ended, That 
ee eee r parcel of the ſame, writ, return, panel, 
* proceſs, or warrant of attorney in the king's courts of 
« chanoery, mo ge. the one beneh or other, or 
in the treaſury, be 


6 fon, Wy note — 


"oy to. whereby the disfigure, is felony without benefit 
cutting out or diſabling the tongue, -of' clergy; upon this ſtatute Code 
putting out an eye,"litting the noſe, and Hoodburne were convicted and 
cutting off a noſe © or lip, cutting off executed for the noſe of Mr. 
or diſabling any limb or member, if Cripe, 8 Geo. I, See State Tr. Fol. 


tha 


: 121 by —_ Yer, or by ay ter _ 
drawn, or avoided ay clerk, or 3 : 
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that ſuch ſtealer, taker away, witffdrawer, or ayoider, 


their procurators, counſellors, and abetters thereof i is 
M dicted, and by proceſs thereupon made, duly convict 
„ by their own confeſſion, or inqueſt thereupon taken of 
* lawful men, half whereof ſhal F be of men of any court 
* of the ſame courts, and the other half of others, ſhall 
<«. bejudged for felons; and that the judges of the ſame | 
£* coprts, or of che one bench or the other, have power 
« to hear and determine ſuch defaults before them, and 
thereof to make due puniſhment, as is aforeſaid. 

In the cõnſideration of this ſtatute, it will be conveni. 
ent to examine. 1. How the law ſtood in reference to the 
matters aboyeſaid before this act ne 2. "har. 1 is the 


import of che ſeyeral parts of this act. 


At the common law, the undue raſure, - or ;emberzling 


of a record, was a great offenſe, for which even 2 judge 


Himſelf was puniſhable by fine and -lu4 riſonment. 2 R. 3 
10. Hengbam a judge was fined eight hundred marks, "4 


raſing the record of a fine of thirteen ſhillings and four. 


pence, impoſed upon a poor ga and en it to ſix 


ſhillings and ęight- — — (e 5 
By the ſtatute of Nm. 1, viz. 3 E. 1. cap. 29. It i 


enacted, “ That if any ſetjeant, * or other, do 


* .any manner of deceit or collufion to the king's- court, 
<< or conſent to it in the deceit of the court, or to beguile 
<« the court or the party, and be thereof attaint, he ſhall 


5 be impriſoned fora year and a day, and from thence- 
je forth ſhall not be heard to plead in that court. 


And if hebe no pleader, he ſhall be impriſoned in like 
manner, and if the treſpaſs requires greater wann 


1t ſhall be at the king's p leaſure: (4) 


Upon this act it was has Robert de Greſbope, a com 


2 rrorney, Was pe ſemed for a year ang a day, and 
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ge in tbe ; beth) ben wr? t chief juf- 
VE 4 e Hengham ra L 2 judes fine was ticeto conſent to à by the the roll, 
employed for building a clock-houſe ſay, that he would not do it, for be 


at Weftminſter, "and © furniſhing it meant not to build a clock-houſe. Cs. 
with a clock, which made Southrot + 
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complaints againſt the judges and5 


+ Berton,” who. was convict, ev gu, & „ 
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anifhed the court of common pleas, for embezzling 4 
Part of a record, viz. T. 19 E. 1. Not. 57. 1b ve Aonkem 
mentioned in Co. P. C. cap. 19. P. * eos Fa 22. 
E. 1. Rot. 33. in dorſo. Cant. Coram "+ J 


7. 5 E. 3. Rot. 13. in dorſo. Rex. B. . Ses of Cav. 


ſton convict of the taſtire of the word et in a writ, is com- 
"mitted to the marſhal, & inbibitum eſt ei, ne amodo deſer- 
nat in officio five ſervitio vicecom', Periculo quod incumbil, 
and this it ſeems was upon the ſame act of 3 E. 1. (e) 

If a clerk had made a miſentry of record, the judge, 


before whom it as, might, ore tens, rectify chat mii- 


entry, tho a 8 time after. 

M. 24 E. 3 r. Kane Rer. it was preſented be- 
fore Richard 15 Kelle eke: and his fellow juſtices of eyer 
and ſerminer, 18 E. 3 that one Wareſius atte Gapele had 


"treſpaſſed i in the =, warren” of the carl of Huntingdon, 


and the abbot of Battel, and he was convicted by his own 


"confeſſion, and the clerk had entred the fine ten ſhillings. 
The record being ſent" into the king's bench, Richard de 


Kelleſbull came into the court, & inſpedo irrotulamento, 


| 12 1 290d clericus ſuus finem illum furgeptive & contra re- 


in e intravit, & dicit qudd int ille aſſeſſus ** per 
{pag os pro quolibet 0 ag decem libras, & fic 
Jnis tJu/dem Wareſii ſummatus fuit ad vigints' libras, & 


ud expreſſe ore tenus bic recordutur, and prayed for the 
ing, quod finis ille ſecundim recorduns fuum intretur in ro- 
A ulis 9 and it was accordingly entred ; ſo that 
az ajudge of record is as it were 3 and con- 
trouls the entry of the clerk. A 


pened two great 


for . miſen- 
try of a record: the one Rot. Pur. 7 N. 2. . 87 
bor the lady Spencer, who 0 Rear A 


(% This was the caſe of Giles & rr mortal, 


In the time of Ricbard II. thene 


'ſcienter procuravit omiffionem diet in pro's o /o 

9 — & recordo coram juſtitiarits de lei It does not appear from the 
2555 guod coram venire fecit ; record, whether the judgment was 
on account af which omimon the grounded on ſtatute 3 K. x. or on 
"Pers hag of the court of * 5 law. 
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brought againſt her by the King; but at the end of Tr;- 
ity term laſt, the record of her plea was raſed in a ma- 

t terial place to her great diſadvantage, and the judges re- 
fuſed to amend it, becauſe after the term: the anſwer 


was, Tr 
Tel plee come les juſtices voillent recorder ge ent eftoit 
| ſoit de novel entre en le liau de la raſure, nient con- 
Yrefteant ge le terme, an gel le dit plee ſuit pled, ſoit jg paſs, 
- roy poit ge celui, ge Aft le raſure, ſoit puniſh pur ſor nai- 


fait. | 2 

The other was Kat. pg R. 2. pars 2. u. 20. at 

the complaint of the prior of Mountague, That whereas 

in a writ of right brought againſt him he prayed in aid 

3 ouſt we | 3 Who 

gu gſitum Frier ua, c. NE judgment 

that was given was difJum 7 57 7 „ gudd 3 Ane 

- auxilio, and accordingly the judges came into parliament 

and d, that new entries ſhould be made, as was de- 

- fired hy the prior, and thereupon the prior brought 2 
_ writ of error in parliament upon the record ſo amended. 
Theſe occurrences did the next parliament following, | 
Vin. 8 R. 2. draw on the act of 8 K. 2. cap. 4. againt WM 
che raſing of records, and the falſe entring of pleas, WM | 

whereby it is enatted, ** That if any judge or clerk be 

*  *© of default (ſo that by the ſame default enſueth diſheri- 

e ſon of any of the parties) ſufficiently convict before 
the king and his council, in that way that the king f 
: and his council ſhall deem reaſonable, within two years Wl 

< after the default made, &c. he ſhall be puniſbed by } 

| * fine and ranſom. at the king's will, and ſatisfy the 
3 Ty. ; { 
Thus this act ſertled it, and fo ir ood till 8 E. 6. bur . 
in this act there occurred ſome inconveniences. 1. The 
way of trial before the king and council was difficult and 
Inconvenient. 2. The puniſhment as to the clerks ſeem- 
cd too gentle. 3. It did not meet with the inconveniences 
of ſtealing records. 4. It was found of great inconve- 
nience to the due adminiſtration of juſtice; for the judges 
have often occaſion upon their own memory of the re- t 
cord, and ſometimes upon examination, to rectify undue W 3 

| I : x, entries, 
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entties, and were required in ſoitie caſes to amend the 


mikentties, or ſine] tniſtakes in records by the ſtatute of 


11 E. 3. cap. 16. and other ſtatutes; which could not be 
without taſures and alterations of the record and 


Wo revs the latter of theſe inconveniences in the be- 
gong of this very ſtatute of 8 H. 6. cup. 12. and far- 
der by the ſtatare of 8 7 6. cap." 15. a liberal power is 
given to the juſtices to amend” records; in the purſuance 
of which power they were by theſe acts of 8 H. 6. pro- 
tected the dangers and ſeverity of the act of R. 2. 
And this act proceeds to inſtict puniſhment of fe- 
lony againſt clerks and others, that willingly avoid re- 
cotds, Wc. whic penal law did not at all extend to jadges 
pon three apparent reaſons, 1. Becauſe by this very law, 
judges had power upon examination to amend records. 2. 
Fecauſe the judges of the ſeveral courts are made the 
judges to hear and determine theſe offenſes. And, 3. 
This clauſe _ mentioning judges (as that of 8 R. T 
by but begi with clerks and other perſons, judges 
Kal hot be tcl who are ſuperior officers, upon the 
teaſon given in the 2 Co. er arehiepiſtopi Cant, 


nd accordingly it is agreed es F. C. cap. 


2. 
bf 2s I come to the eee of 1 fiaroce ieſel], 
whetein my lord Cote, P. C. cap. 19 . hath made a full 
collection, to which I can add little. 

. It extinds only to the four great court e. 


But as to the Engliſh part of the court of it 
extends not, becau as to . it is no 
court of tecord. 

But yet it ſeems i it doth extend 10 t hoſe proceſs thac 
ifſue out of that court under the great tho they be 
proceſſes in order to the Englih proceeding, as ſubpena's, 
attachments, commiſſions to examine witneſſes, becauſe 
theſe being under the great ſeal, are matters of record. 

2. The ef afury is added, which doth not only extend to 
the records of the treaſury of the courts of king's bench 
and common pleas, but alſo to the records in ä 


17 


Eing's treaſ 


and both theſe words muſt nenn the i 


\ = 


| HISTORIA) PLACITORUM: GORONM.. 
of the exehequer, under the eue the treaſurer aid 


chamberlains of $:3he: 9 he os and alſo to the records 


in the Tower, [hd apelof the rolls, yea, and 
| the records in pe e of the lords houſe 


in roars 3 (but not to 135 journals, ) for thoſe are the 
uries of records of the, higheſt moment. 
3 the: offenſes. mentioned. are four, ſtealing, carry 
Ewa); withdrawing, or. avoiding ; and this laſt word. FRY 
ang is c ve, for it extends to raſing, cutting « off, 
clipping, 1 12-4 and cancelling a record. 

4. But theſe muſt he done — as well. as as felonies 

lictment 

upon this ſtatute. 


A xaſing or cancelling. of a pron by the — of that 
court in whoſe cuſtody the record 1 18,- is no felony i in him 
that doth it, nor in the court that commands it, for the 


court hath a ſuperintendence. as well over the record ag 


over the clerks. 


14 * extends bot to judges. for: the reasons before 


6.1 muſt be ſuch, an embezzling or avoidin ing of th of the 
ns, by reaſon whereof a e is reve 
therefore it extends only 050 | in 2 80 Fs 
four courts or creaſuies, be e the) judgment in a caſe « eri. 
„ SE, een inſt this ſtar 

ore it is an e this ſtatuts 
whether the Ho © eg ly after.judg ven or be- 
fore, in caſe judgment Be given ter Hee nle; and i it 
is held, that an outlawry, tho it be per OI coronato. 
af 0 a — within this ſtatute. 
vent be not actually. reverſed 5 0 32 em. 


. 5 yet if it be reverſible by 


it is within ee 2 R. 3. 10. 
And it extends not only to a 33 8 writ of 
error, but a reverſibleneſs or avoidableneſs of judgment 
by plea, by reaſon 10 ſuch embezzling, Sc. is within 
this ſtatute, 2 K. 3 

But what if the. offente of embezzling, . or 
Pr ng be ſuch as goes in affirmance of the judgment, 


and makes it good, which N were reverlible, if it 


4 
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food as before that offenſe committed? tho this in ſome 
caſes be puniſhable-by the court as a miſdemeanor in the 
clerk, yet it ſeems not felony within this act. 

And the wrong 2a) abr ion at this day is, if the Yenire: 
ſacias or Diſtringas erroneous,/ and would make the 
judgment erroneous, if filed, but being not filed, is 
aided by the ſtatute of 18 Eliz. cap. 14. the court never 
compels the clerk to file ſuch writs after Ne _— | 
leſs puniſhes them for not doing it. 

But if A. B. be ſued by the original to the exig 3 
outlawed, and afterward the exigent is made C. B. and the 
original is alſo made C. B. to make all agree, this is felo- 
ny as well in the clerk that raſeth the original, as him cht 
raſerh the exigent. 2 R. 3. 10: 

57. If the offenſe. 5 "at counties, cherr it is a. 
puniſhable. 2 R. 3. 1 | 

8. The trial is to de 'one half by the clerks of the 


dem and the other half by others. 


9. The judges of the court of the one bench and che 
other are by this ſtatute enabled to hear and determine it 
without any other commiſſion, and each of theſe courts 
have a concurrent juriſdiction, and where it firſt ah 2 
there it is to proceed. | .. 

So that it ſeemeth, if the iP FF ee d the recardias 
the king's bench, the juſtices of the common bench may 
hear and derermine the offenſe, if it be there firſt. in- 
dicted. | 

This pover. is to hear and Lapin, e 
whereof is, that it enables theſe reſpective courts. to take 
indictments of theſe offenſes; this, tho it be intrinſical to 
the court of king's bench, (for they ſwear a grand in- 
queſt and take indictments every term, yet ĩt is a new - 
power in the common bench. 

And altho the trial of the offenſe is to be by a pa 
jury of clerks and others, yet the indictment may be 
taken either of clerks alone, or of foreigners alone, or - 
of both, for it is Oy IRE Gries that is enn. N 
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In the caſe: of Dany and others, 2 

pm reſolved upon this ſtatute, 1 
entirely committod in the county where the —.— 

king's bench or common pleas fit, it may be tried, heard 


und 9 pr cn court without a ſpecial commiſ- 


ſion, fot the xe liament i a commiſſion, 2. lf 
eee e ee. a foreign count or be com. 
mitted in the county here the churt fits, and: then the 


court removes into another county, it muſt be heard and 


determined in the county where the fact was committed, 


| and cannot be indicted, heard or determined in another 


county than where it was done. 3 „That therefore in that 
caſe there muſt be a 3 the juſtices of 
the one court, or to the juſtices of the other, to hear and 
determine tho offenſe in that other an then they 
may there take the indiftment and try the offender by a 

ee Aj the act ; but it ſeems, if the in. 


Party- 
dictment be taken 8 of ſuch commiſſion, it may 


be removed into the King's bench hy Certiorari, if indict- 
ed before them, and then tried according to the direction 


of the act. 4. If the offence were committed in Loudon, 


where, by privilege and charter of the city, the mayor is 


to be one in commiſſion and of the guorum ; yet in this 


caſe the mayor muſt not be named in the commiſſion, but 
only the- juſtices of one of the courts. 5. If the of- 


fenſe be mixt, and partly in Middleſer, where the coun | 
| fits, and partly in London, or any other foreign county, 


the ſelony i is diſpuniſhable, and fo it remains at Oy; 


_ notwithſtanding the ſtatute of 2 & 3 E. 6. cap. 24. 
But yet in this caſe the offender committing . 


offenſe in Aidalaſer, may be indifted of miſpriſion of 
felony in Middleſex,” or committing part of the offenſe in 


London, may be indicted of miſpriſion of felony in Lan- 


don, and thereupon! fined and impriſoned: and accord- 
ingly it was done by the advice of all the judges, and the 
parties fined, for every felony includes miſpriſion. 

And yet obſerve, 1. The felony was one entire felony 
committed i in two counties, and t erefore neither enquir- 
able nor ä in one county; for the jury o that 

| county 
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2ounty cannot take notice of part of the fact committed 
backer; and yet the miſpriſion of that felony was in- 
quirable and puniſhable in either county, where but part 
of the felony was committed, and yet the jury in that 
caſe muſt take notice of the entire felony, part whereof 


vas committed in another county. 42. Altho the felony | 
itſelf is by the act limited to ſpecial jurisdiction and 


manner of trial, yet the miſpriſion of that felony was 
tried by a common jury, and before the general eommiſ- 
fioners of oyer and terminer in the county where the of- 
fenſe was committed. In this offenſe the offender hath 
the benefit of clergy. 

11 H. 6, cap. 14. It was made felony for three years 
ot, POTS of the ſtaple in any creeks ; but this 
18 EXPD1 4 | | | 

19 , 6. cap. 15. Exportation of wools, other than to 
the ſtaple of Calais or ſtraights of Morocco, felony. Vide 
ſupra, cap. 61. P. 042. & infra. | 

18 H. 6. cap. 19. Soldiers departing from their cap- 
tain without licenſe, felony. This, her with thoſe 
other ſtatutes, of the ſame kind, as 7 H. 7. cap. 1. 3 H. 
8. cap. 5. I ſhall refer to the ſtarutE of 2 E. 6. cap. 2. 
where I ſhall take the whole matter of ſoldiers departing 
into conſideration. 


238 H. 6. cap. 4. It is felony to take a diſtreſs in the 


counties and royal ſeignories in Vales or dutchy of Lan- 
caſter, and carry them out of the ſaid counties, dutchy or 
ſeignories, c. ſaving for the lords of fees diſtraining. 
This act was to continue only five years, and then — } 

33 H. 6. cap. 1. If houſhold ſervants, after the death of 
their maſter, violently and riotouſly take and ſpoil the 
goods. of their maſter, and the ſame diſtribute among 
themſelves, upon complaint made by the executors, or 


two of them, to the chancellor, the chancellor with the 
advice of the chief juſtices and the chief baron, or two 


of them, ſhall direct writs of proclamation to the ſheriff 


for the offenders to appear in the king's bench upon ſome 


day certain, fifteen days at leaſt after the proclamation, 
And if he appears, he ſhall be committed to anſwer the 
ſuit of the executors by bill or writ; but if he appears 
Vor. I. | U u not 
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not at the return of the writ, after proclamation ſo made, 
he ſhall be attaint of felo ß. 

This ſtatute extends to one executor, if but one, and 
to adminiſtrators, if no executors, to a lord keeper of the 
great ſeal, when no chancellor. | 

This was: a proceſs much in uſe in caſe of great of. 
fenſes, eſpecially about this king's reign, to convict men 


ſometimes in civil offenſes, ſometimes in caſes criminal 


upon default of appearance at the return of the proclz 
mation. Vide Stat. 5 H. 4. cap. 6. 11 H. 6. cap. 11. 
But this attainder doth not exclude the offender from 
clergy. Co. P. C. cap. 43. Pp. 104. _ © 

12 E. 4. cap. 5. All wools, woolfells, morling and 
ſhorling of Weſtmoreland, Cumberland, Northumberland, ani 
Durham, to be ſhipped out, ſhall be ſhipped at Neue 
upon Tine, and thence to Calais or Middlebvrougb, there 


to be ſtapled and uttered, and all other wools, woolfelz, 


morling and ſhorling, to be conveyed only to the ſtapleof 
Calais; if any attempt to the contrary, it ſhall} be felony, 
ſaving the king's prerogative to licenſe tranſportation 
elſewhere. This act to continue for five years only, and 
ſo it expire. | Ie 

17 E. 4. cap. 1. If any ſhall carry or cauſe to be carr. 
ed out of this realm or Wales, any manner of money af 


the coin'ot this realm, or any other realm, plate, veſſe], 


maſs bullion, jewels of gold wrought or unwrought, or 


ſilver x irhout” the king” 8 licenſe, / except the perſons dil. 
enge with by the ſtatute of 2 H. 6. cap. 6. it ſhall be fe- 
n | } . 


This act was to continue only for ſeven years. 
And by the act of 4 H. 7. cap. 23. it was re-enated 


again to continue twenty years; and by the ſtatute of 1 
H. 8. cap. 13. it was continued till the next parliament, 


(f) and then diſcontinued ; but by the act of 7 E. 6. cap. b. 
it was revived for twenty years, and then expired; fo that 


at this day the exportation of gold and ſilver is not felony, 


but remains only under the penalty of thoſe ſtatutes that 


prohibit its exportation under pains of forfeiture; for 


But not as to the penalty of felony, for that is excepted in the ad, 
= 9 F 4 the 
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the act of 17 E. 3. did not make exportation felony. 80 
And having this occaſion I ſhall here once for all give an 
account of the laws in force againft the exportation of 


money and bullion. wy x 
By the ſtatute of 9 E. 3: cap. 1. None ate to carry any 
ſterling out of the realm of England, nor filver in plate, 


nor veſſel of gold or filver, upon pain of forfeiture of 


the ſame, that he ſhall ſo carry, without the king's li- 
cenſe; this is confirmed in ſubſtance by 38 E. 3. cap. 2, 
5 R. 2. cap. 2. HP . | 
Buy the ſtatute of 2 H. 4. cap. 5. If any gold or filver 
be found in the keeping of any upon his paſſage over ſea, 
in any ſhip or veſſel to go out of any port or creek with- 
but the king's licenſe, it ſhall be forfeit, ſaving his rea- 
ſonable expenſes. het EN | 

Merchants ſtrangers to lay out one half of the proceed 

of their merchandize upon Engliſb merchandize, and may 
carry over the other moiety. : 
By the ſtatute of 4 H. 4. tap. 15. All merchants, and 
ſtrangers, and others, that fel} merehandizes here, ſhall 
lay out the money thereby ariſing in other merchandizes 
of England, to carry the ſame without carrying any gold 
or ſilver in coin, plate or maſs out of this realm, upon 
vain of forfeiting all the fame, faving always their Na- 
ſonable expences. 9 2 

This act is ſtill in force, and received à farther confir- 
mation by the ſtatute of 5 H. 4. cap. 9. 9 H. 5. cap. 1. 

2 H. 6. cap. 6. No gold or ſilver to be carried out of 
the realm contrary to the former ſtatutes, except for pay- 
ment of the king's ſoldiers; upon pain of forfeiture of 
value of the fam fo carried, one fourth part to the diſco- 
verer; Except ranſom of priſoners, and money that fol- 


diers carry for their necefſary coſts, and for horſes and 


ſheep bought in Scotland. | mY 

3 H. 7. cap. 8. All foreign merchants ſhall employ 

their money received in ports, Sc. upon merchandize or 

commodities of this realm, the proof to lie upon the mer- 

chant, upon pain of forfeiture of all his goods, and a year's 

impriſonment. This clauſe of the ſtature of 17 E. 4. 

made perpetual. 

Except in the ſearcher, if he confederated with any to export WL” 
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19 H. 7. cap. 5. None to convey any coin, bullion, or 


plate, above the value of 65s. 8d. out of this realm into 


Treland, nor convey ſuch bullion, plate or coin into an 


ſhip, boat or other veſſel, * pain of forfeiture there. 
of, and making fine and ranſom at the king's will. 


So theſe ſeveral ſtatutes lie in the way of tranſportation 


of bullion or coin, tho the act of 17 E. 4. and other acts 
making it felony are now expired. (5) _ 


CHAP. IXI. 


| Concerning the new felonies enntlad in the times of R. 3 


H. 7. H. 8. E. 6. and Quren Mary. 


I Find no.new felony enacted in the ſhort reign of R. 3 


By the ſtatute of 1 H. 7. cap. 7. At every time 


as information ſhall be made of any unlawful hunting 


<« in any foreſt, park or warren by night, or with paint- 


ed faces, to any of the King's council, or to any of 


“ the juſtices of peace in the county where any {ſuch 
„ hunting ſhall be had, of any perſon ſo ſulpected there- 


of, it ſhall be lawful to of the ſame council or 
juſtices of peace, to whom fuch inf ion 1 
made, to make a warrant to the ſheriff of the county, 


{hb}. By 13 & 14 Car. . cap. 31. a-certificate from the lord mayor 
The melting down the filver money and court of aldermen in Londen, 


of this realm is prohibited, on pain that oath had been made before them 
of forfeiting it, and double the va- by the owner of the ſaid bullion, 


lue ; and by 15 Car. 2. cap. 7. it is and by two or more credible wit- 
lzwful to export foreign coin or bul- neffes, that the faid bullion, and 
lion, provided an entry he made every part thereof, is foreign bul- 
thereof at the cuſtom-houſe ; 'but lion, and that no thereof was 
by 6&7 V. 3. cap. 17. and 7 & 8 the coin of this kingdom, or clip- 

9+ before the ſame be pings thereof, or plate wrought 


— conſtable, 


to 
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« conſtable, bailiff, or other officer within. the ſame 
«. county, to take and arreſt the ſame perſon or perſons, 
« of whom ſuch information ſhall be made, and to have 
« him or them before the maker of the ſaid warrant, or 
« any other of the king's ſaid council or juſtices of peace 
* of the ſame county; and that the faid counſellor or juſ- 
« tice of peace, before. whom ſuch perſon or perſons ſhall 
« be brought, by his diſcretion have power to examine 
him or them ſo brought of the ſame hunting, and of 
« the ſaid doers in that behalf; and if the ſame perſon 
« wilfully conceals the ſame hunting, or any perſon with 
« him defective therein, that then the ſame concealment 
ebe againſt every perſon ſo concealing, felony ; the ſame 
« felony to be inquired of and determined as other felo- 
te nies within this realm have uſed to be; and if he 
„ confeſs the truth, and all that he ſhall be examined o 
« and knoweth in that behalf, that then the ſaid offenſes 
by him done be againſt the king our ſovereign lord but 
< treſpaſs fineable, by reaſon of the ſaid confeſſion, at 
the next ſeſſions of the peace to be holden for the ſame 
county by the king's juſtices of the ſame ſeſſions to be 
« there ſeſſed; and if any reſcous or diſobeyance be 
made by any perſon, the which ſo ſhould be arreſted, 
ſo that the execution of the ſame warrant thereby be 
not had, then the ſame reſcous and diſobeyance be fe- 
« lony inquirable and determinable, as is aforeſaid ; and 
« if any perſon be convict of ſuch hunting with painted 
« faces, vizors, or otherwiſe diſguiſed, to the intent he 
“ ſhould not be known, or of any unlawful hunting in 
the night, then the ſame perſon ſo convict to have ſuch 
« 2 as he ſhould have, if he were convict of 
* telony. (a) | . | 
My lord Coke, P. C. cap. 21, hath given us the whole 
learning of this ſtatute, viz, 


(a) But now by 9 Gee. 1. cap. 22. kill or ſteal any deer, or rob any 
{continued by 6 Ges. 2. cap. 37.) it warren, or ſteal fiſh out of any river 
is made felony without . benefit of or _— or for any perſon unlaw- 
clergy for any perſon being armed fully to hunt any deer in the king's 
with any offenfive weapons, and foreſts, &c. or maliciouſly'to break 
having their faces blacked or diſ- down the. head of any iſh-pong, 


guiſed, to appear in any foreſt, whereby the fiſh ſhall be loſt or de- 
chaſe, Ge. or unlawfully to bunt, ſtroyed, — 0 


Uuz 1 The 
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in the king's foreſts, Ge. is abſo- Geo. 1. abovementioned. 
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1. The hunting with vizors or painted faces in the 
day-time, and the hunting in the night with or without 
ſuch vizors, is felony,; but the party may make it treſ- 


paſs only, if he pleaſes. Dy. 50. a. 
2. It doth not extend to the foreſt, or chaſe, or park 
of the King's (5), nor to foreſts, parks,, or warrens in 


reputation only, and not in right. 
3. The complaint may be made to any one juſtice of 
ace or of the council, and the warrant may be granted 
by any ohe. 1 | 
4. The warrant muſt be in writing under ſeal, and 
grounded upon an examination ſhewing a probable cauſe 
df ſuſpicion. _ E 
5. When the offender is brought, he muſt be examin- 
ed of the fact done by himſelf, and then of the fact done 


by others, but not upon oath. | | 

6. A hunting without killing is within the penalty. 
7 Tho the hunting be not felony, yet the reſcue or 

diſobeyance is felony. |, my 

- 8, But the reſcue or diſobeyance made felony is only 

that which is done by the party, not by a ſtranger. 
And altho the party reſcue himſelf, yet if he be re. 


taken, ſo as execution of the Warrant be had, it is no, 


felony. 3 
9 If the party pleads not guilty, and is convict of -the 
fact, it is felony ; but if he confeſſeth upon his arraign- 
ment, it-then becomes only a treſpaſs finable, tho he de- 
nied it upon his firſt examination. 

10. Ir is held, that if he confeſſes not, but. conceals 


upon his examination before the juſtice, this alone makes 


it not felony, neither can he be indicted upon this ſtatute 
for ſuch concealment ; but it muſt be a judicial conceal- 
ment, namely, if being indicted for the hunting he upon 


his arraignment conceals, then he ſhall be indicted de uc. 


vo for ſuch concealment ; and it convict thereof, he hal 


be attaint of felony for concealment, tho this ſeems a dit- 


75% As to this cafe, a remedy tute being repealed by the general 
was provided by 31 H. 8. ah. 12. clauſe of 1 E. 6. cap. 12. a remedy was 
whereby this offenſe, if committed again provided by the ſtatute ol) 


lutely made felony ;- but that fta- 


ficult 
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ficult expoſition; (c) for upon his arraignment for the 
hunting heonly anſwers to that indictment, and is not 
examined touching others; and beſides, if he be indicted 
for the hunting, if there be evidence to convict him of 
the fact, he is convict of felony before the indictment 
for concealment comes; and if there be not evidence to 
convict him of the principal, how ſhall there be evidence 
to convict him of the concealment ? TRIS. 

11. The concealment that makes a felony, muſt be a 

wilful concealment. ; A 
By the ſtatute of 3 H. 7. cap. 2. It is enacted, That 
« whereas women, as well maidens, as widows and 
« wives. having ſubſtances, ſome in moveable 

« ſome in lands and tenements, and ſome being heirs a 
parent to their anceſtors, had been often taken by miſ- 
« doers contrary to their wills, and after. married to 
« ſuch miſdoers, or to others by their aſſent, or defiled 
to the great diſpleaſure of God, contrary to the king's | 
« Jaws, and diſparagement of the ſaid women, and utter 
« heavineſs and diſcomfort of their friends, and to evil 
example of others, it is therefore ordained, eſtabliſhed 
and enacted by our ſovereign lord the king, by the ad- 
vice of the lords ſpiritual and temporal, and commons 
jn the ſaid parliament aſſembled, and by authority of 
the ſame, That what perſon or perſons from hence- 
forth taketh any woman /o againſt her will unlawfully, 
that is to ſay, maid, widow, ur wife, that fuch tak- 
ing, procuring, abetting to the ſame, and alſo receiv- 
« ing wittingly the ſame woman ſo taken againſt her will, 
and knowing the ſame, be felony ; and that ſuch miſ- 
 doers, takers, and procurators to the ſame, and re- 
«* ceivers, knowing the ſame offenſe in form aforeſaid, 
be henceforth reputed and judged as principal felons, 


' (c} This difficulty ariſes from the . conceals, &c. the ſaid concealment hoi 
aforeſaid conſtruction of the act, Ge felony ; and i he then confeſs the 
that it muſt intend a judicial con- trutb, and all that be ſhall be exa+ 
cea\ment, whereas the act ſeems mined of, bis offenſe Hall be but tre, 
plainly to mean a concealment up- "paſs; the word then ſhews the 
on his examination hefore the juſ- time of confeſſion to be at the exa- 
tice; for after the act had given mination, and therefore the con- 
power to the juſtice to examine the cealment likewiſe mult be intended 
ſuſpected perſon, it immediately to be at that time. 

adds, and if the ſame perſon avilful / 


Uu4 * * Provided 
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Provided that this act extend not to any yon tak · 


„ ing any woman, only claiming her as his ward of 
„ bond- woman. EN | 1 


For the making of a felony within this ſtatute, there 


muſt be theſe circumſtances on the part of the woman: 


1. That the maid, wife, or widow, have ſubſtance of 


goods or lands, or be heir apparent. 2. That ſhe be 


taken away againſt her will. 3. That ſhe be married to, 
or defiled by the miſdoer, or ſome others by his conſent, 
Without theſe three concurring, it makes no felony with- 
in this ſtatute, 3 & 4 P. & M. Dalliſon 22. 4. That 
ſhe be not in ward, or a bond-woman to the perſon that 


| taketh her, or cauſeth her to be taken only as his ward 


or bond-woman. Co. P. C. cap. 12. p. 61. X 
In Fulwood's caſe, M. 13. Car. 1. B. R. Cre. p. 482. 


484. 488, 492. theſe points were reſolved: 1. That if a 


woman be taken away forceably in the county of Middle- 


| ſex, and married in the county of Surry, the fact is indi. 
able in neither county; for the taking without the mar. 


riage, nor the marriage without the taking, make not fe- 
lony, 2. But if ſhe were taken in the county of Middle. 
ſex, and carried into the county of Surry, ſo that it is a 
continuing force in Surry, tho begun in Middleſex, and 
then ſhe is married in Surry, there the offender may be 
indicted upon this ſtatute in Surry. 3. Tho poſſibly the 
marriage or the defilement might be by her conſent, be- 
ing won thereunto by flatteries after the taking, yet this 


is felony, if the firſt taking. away were againſt her will 


(4). 4. Chat if as well the marriage as the taking away 
were againſt her will, fo that the marriage was voidable, 
yet it is a marriage de fao, and therefore being taken 
away againſt her will, and alſo married againſt her will, 
it is felony within this ſtatute. 5. That it is not necel- 
ſary in the indictment to ſay, that ſhe was taken ed inten 
tione to marry or defile her, becauſe the ſtatute hath no 
ſuch words of ed intentione. But farther, he marrying 
her the {ame day he took her, it muſt needs appear, that 
it was ed intentione; Yet thie words, ed intentione ad ipſam 
maritand, are uſually added in indictments upon this 


{d) And ſo it was reſolved in of the other points here wentioned 
Sqwenden's calc, M. 1 Arn. State Tr. were likewiſe ruled. | 
Vol. V. p. 468. in which caſe moſt 
ſta tute, 


4 . © 
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| 6-2 5» geo aber Wes 6. That the woman 
thus taken e may be fworn and give evi- 
dence againſt ee way Arr and married her, 
tho ſhe de his wife de fas 

And all "0: mae were 


ly the indictment ran, cepit ed iutentiane ad ipſam mari- 
tandam : the offender was convict and executed: and the 
reaſons why the woman was ſworn and gave evidence in 
the caſe of Brown were, 1, Becaufe the taking away of 


the woman and marrying were the ſame day, _ ſhe was 
reſcued out of their hands, and the offender taken the 


next day, and fo all done flagrante crimine. 2. It was but 


a forced marriage, and ſo no marriage de jure. 3. There 


was no cohabitation. 4. Concurring evidence to 


the whole fact. But had ſhe freely without conſtraint 


lived with him that thus married her, conſiderable 
time, her in in eyidence withe bs more queſ- 
jonab 

F By the ſtatute of 39 Elia. cap. 9. Clergy is taken away 
from the principals, Procucges, — acceſſaries before the 
offenſe committed. 

By this act of 3 H 7. che procurers, as well as the miſ- 
doers themſelves, — any perſon that receives the woman 
thus taken away, are principals by this ſtatute, and fo 


ouſted of clergy ; but he that receives the offender know- 


ingly, is only acceflary after, and not excluded from 
Cler | 
Nee, Whether tho the receiver of the woman be made 
principal by the act of 3 H. 7. he were intended to be 
ouſted of clergy by 39 Eliz. cap. 9. | 

The ſtatute of 3 H. 7. cap. 14. recites, That foraC- 
much as by quarrels made to ſuch as have been in 

great authority, office, and of council with the kings 
of this realm, hath enſued the deſtruction of the kings 
and undoing of this realm, ſo as it hath appeared evi- 
e dently, when compaſſing of the death of ſuch as were 
* the king's true ſubjects was had, the deſtruction of 
+ the prince was imagined thereby, and for the moſt 
0 part it hath grown by the malice of the king's own 


ſe 3 Keb. 293. 1 Vent. 243. 4 houſhold 


ingly reſolved, H. 24 
& 25 Car. 2. — upon this ſtatute, on- 
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*. houſhold ſervants, as now of late ſuch a thing was 
<« like to have enſued; and foraſmuch as by the law of 
ec this land, if actual deeds be not had, there is no re. 
„ megy for ſuch falſe compaſſings, imaginations, and 
* — had N any lord, or any of the king's 
4% council, or any of the king's great officers in his houſ- 
hold, as ſteward, treaſurer, r ene and ſo great 
<« inconveniences might enſue, it ſuch ungodly demcan- 
ing ſhould not be ſtraitly puniſhed before that actual 
v deed were done; therefore it is ordained by the king, 


and the lords ſpiritual and temporal, and the commons 


< of the ſaid parliament aſſembled, and by authority of 
the ſame, that from henceforth the ſteward, treaſurer, 
„* and comptroller of the king's houſe for the time be- 
“ ing, or one of them, ſhall have full power and autho- 
<« rity to enquire by twelve ſad men and diſcreet perſons - 
4 of the chequer roll of the king's houſhold, if any per- 
4 ſon admitted to be his ſervant, ſworn, and his name 
* e into the chequer roll of his houſhold, whatſoever 
“ he be, ſerving in any manner, office or room, reputed, 
< had or taken, under the ſtate or degree of a lord, make 
« any conſpiracies, compaſſing, confederacies or imagi- 
*« nations with any perſon or perſons to deſtroy or mur- 
der the king, or any lord of this realm, or any other 
4 perſon ſworn to the king's council, ſteward, treaſurer, 
« or comptroller of the king's houſe, that if it be found 
before the ſaid ſteward for the time being by the ſaid 
« twelve ſad men, that any ſuch of the king's fervants 
c as is aboveſaid, hath confederated, compaſſed, con- 
& ſpired, or imagined, as is aboveſaid, that he ſo found 
« by that inquiry be put thereupon to anſwer, and the 
e ſteward, treaſurer, and comptroller, or two of them, 


have power to determine the ſame matter according to 


the law; and if he put him in trial, that then it be 
tried by other twelve ſad men of the ſame houſhold; 
* and that ſuch miſdoers have no challenge but for ma- 
« lice. And if ſuch miſdoers be found guilty by con- 
e feflion or otherwiſe, that the ſaid offenſe be judged fe- 
& Jony, and they to have judgment and execution as fe- 
& lons attaint ought to have by the common law. 


Vide 


bh . a 
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— 
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have poaer to enquire, but they ſeem to be as above. 
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Vide the obſervations of my lord Coke upon this act, 


C5. P. C. cap. 4. where on the part of the offender there 


muſt be theſe qualifications, viz. 1. He muſt be the 

king's ſworn ſervant. 2. His name muſt be in the che- 
ver roll. 3. He muſt be under the degree of a lord. 4. 

Tho his conſpiring with another not of the houſhold be 

an offenſe, yet he only of the houſhold is the felon. 

. On the part of the perſon againſt whom the conſpiracy 


is, are theſe requiſites: 1. The conſpiracy to murder the 


king; or, 2. A lord of the realm, but yet only ſuch as 
is ſworn of the king's privy council. 3. Any other of 
the king's privy council, tho under the degree of a lord. 
4. The ſteward, treaſurer, or comptroller of the king's 
. tho neither a lord nor of the privy council. 

The power to hear and determine. 1. The ſteward, 
treaſurer, and comptroller, [or any two of them, have 
power to determine, “] tho the act faith, they or any one 
of them may enquire, 2. If a ſervant of the king's houſe, 
wt ſupra, conſpires the death of the ſteward, treaſurer, 
and comptroller, yet they remain the only judges in this 
cauſe by this act, tho they may take others to their aſſiſt- 
ance, yet none but they lit as judges. 3. The preſent- 
ment and trial muſt be only by the ſeryants of the houſ- 
hold. 4. The inquiry may be by twelve or more, but 
the trial only by twelye, 5. No challenge but for ma- 


12 5 6. The conſpiracy muſt be plotted in the King's 


ouſhold. 7. The offender is to have his clergy. 

And note, this being a new made felony, and the man- 
ner of its determination particularly limited, it is not de- 
terminable before any other judges, or in any other courts, 
neither in the king's bench, oyer and terminer, or gaol- 


delivery. 9uere, whether their ſeſſion muſt not be in 


the king's houſe ? 


By the ſtatute of 7 H. 7. cap. 1. There is proviſion of 
17 againſt captains and ſoldiers leaving their ſervice; 
but this I ſhall take up hereafter, as alſo the ſtatute of 


3 H. 8. cap. 5. which I ſhall refer to 4& 5 P. & M. 


cap. 3. 


* The words here in the MS. plainly to' have been ſo written by 
are, Or any one or any two of them miſtake, the ſenſe requiring them 


I come 


tory challenge, place or manner o 


HISTORIA PLACITORUM CORONE. 


I come to. the time of H. 8. which was fruitful in 
enacting new treaſons and new felonies, and new offen- 
ſes as to Premunire. 6 
But there were two acts of parliament, that repealed 
as all new treaſons and miſpriſions of treaſons, ſo all new 


felonies enacted at any time after the firſt day of the reign 
of Henry 8. viz. 


1 E. 6. cap. 12. Whereby it is enacted, That all of. 


= fenſes made felony by any act or acts of parliament 


made ſince the 230 day of April, in the firſt year of the 
« reign of king H. 8. not being felony before, and alſo 
« all and every the branches and articles mentioned, or 
4 in any ways declared in any of the ſaid ſtatutes con. 
« cerning the making of any offenſe or offenſes to be fe. 


Jony, not being felony before; and all pains and for- 


« feitures concerning the ſame, or any of them, ſhall 


from henceforth be repealed, and utterly void and of 


4 none effect. ; | 
1 Mar. cap. 1. Whereby it is enacted, That all of. 


e fenſes made felony, or limited to be within the caſe 


« of Premunire, by any act or acts of parliament, ſtatute 
or ſtatutes made ſince the firſt day oe the firſt year of the 
« reignof king Henry 8. not being felony before, nor with. 
« inthe . Præmunire, and all and every branch, ar- 
„ ticle and clauſe mentioned, or in any ways declared in 
any of the ſaid ſtatutes concerning the making of any 
5 offenſe or offenſes to be felony, or within the caſe of 
% Premunire before, and all pains and forfeitures con- 
„ cerning the ſame, or any of them, ſhall from henceforth 
5 2 — and utterly void, and of none effect. 

The former of theſe ſtatutes, and alſo the latter repeal- 
ed all new felonies enacted in the time of H. 8. who be- 
his reign April 22. 1509. And the latter of theſe 
2 _ repealed alſo the new created felonies in the reign 
But neither of theſe ſtatutes did extend to piracy or 
robbery upon the ſea, nor any ſuch act as concerned mat- 
ter of proceedings touching felonies, that were ſuch be- 
fore the time of H. 8. and therefore thoſe ſtatutes in the 

time of H. 8. that concerned clergy, ſanctuary, perem 
trial of felons, or 

erecting 


- 
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erecting of new 2 for their trial, as that of 33 | 


H. 8. cap. 12. for felonies in the king's court; for 


acts were not conſtitutive of new felonies, but only direc- 
tions of the courſe of proceedings in caſes of ald felonies. 


Thoſe ſtatutes that made new felonies both in the time 


of H. 8. and E. 6. are therefore of theſe kinds, viz. 
1. Such as were enacted de wovo in the times of H. 8. 


and E. 6. and were never after revived or re- enacted by 
any ſubſequent act of parliament, ſuch were thoſe of 31 
H. 8. cap. 2. of breaking the heads of ponds, and taking 
fiſh, 31 H. 8. cap. 12. and 32 H. 8. cap. 11. Realing of 
hawks eggs, and hunting in the king's foreſts, c. 33 
H. 8. cap. 8. of witchc 12 H. 8. cap. 14. of pro- 
pheſies. 37 H. g. cap. 6. The burning of a frame of 
timber. 37 H. 8. cap. 10. Libellous papers we 
men to have ſpoken treaſon. 23 H. 8 cap. 11. Breaki 

riſon. | | 
4 2. Such as were repealed but enacted again in the fame 
kind, but with ſome alterations, as 22 H. 8. cap. 10. con- 
cerning Egyptians, altered by 1 & 2 P. & M. rap. 4. and 
by 5 Eliz. cap. 20. LEW 

3. Such as were de novo enacted to be felonies in the 
times of H. 8. and E. 6. and repealed, but re- enacted 
again, as 22 H. 8. cap. 11. touching cutting of Powdike, 
renewed by 2 & 3 P. & M. cap. 19. 3 H. 8. cap. 5. con- 
cerning ſoldiers, re · enacted in a great meaſure by 2 E. 6. 
cap. 2. and 4 6 f P. & M. cap. 3. 21 H. 8. cap. 7. ſervants 
embezzling their maſters goods, by 5 Eliz. cap. 10. 25 
H. 8. cap. 6. concerning buggery, by 5 Eliz. cap. 17. 23 
H. 8. cap. 16. concerning Scotchmen, re-enacted by 1 Eliz. 
cap. 7. but finally repealed by 4 Fac. 1. cap. 1. 

4. Some offenſes were made felony by former acts of 


| parliament before H. 8. but had additions to them, ex- 


tending the felonies farther than the old afts, ſome ſuch 


thing may be found in the ſtatute of 3 H. 8. cap. 5. con- 


cerning ſoldiers in relation to the ſtatute of 7 H. 7. cap. 1. 
and then the old felonies ſtand, but the additional felo- 


nies are repealed; , 


Concerning 
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Concerning the firſt of theſe. ranks of acts, I ſhall ſay 
nothing, becauſe they are now utterly void ; but concerh. 
ing the other three ranks of ſtatutes, I ſhall proceed ae. 
cording to their order of time. oi 
© Firſt, For the ſtatute of 3 H. 8. ap. 5. as alſo that of 
2 E. 6. cap. 2. concenring ſoldiers, I ſhall refer them to 
the ſtature of 4 5 P. & M. cap. 18. A 
By the ſtatute of 21 H. 8. cap. 7. It is enacted, That 
N all and fingular ſervants, to whom any caſkets, jewels, 
money, goods or chattels, by his or their ten or 
s miſtreſſes, ſhall from henceforth be delivered to keep, 
ic that if any ſuch ſervant or ſervants withdraw themſelves 
from their maſters or miſtreſſes, and go away with the 
ſaid caſkets, jewels, money, goods or chattels, or any 
part thereof, to the intent to ſteal the ſame, and de. 
fraud his or their maſters or miſtreſſes thereof, contra. 
ry to the truſt and confidence to him or them 
put by his or their maſters or miſtreſſes, or elſe being 
« 1n the ſervice of his or their maſter or miſtreſs. with- 
« out any aſſent or commandment of his maſter or miſ- 
« treſs, embezzle the fame caſkets, jewels, money, goods 
or chattels, or any part thereof, or otherwiſe convert 
the fame to his own uſe with like purpoſe to ſteal it, 
«that if the ſaid caſket, jewels, money, goods or chattels, 
that any ſuch fervant ſhall' go away with, or which lic 
_« ſhall embezzle with urpoſe to ſteal as aforeſaid, be of 
<« the value of forty ſhillings, or. above, that then the 
„ ſame falſe, fraudulent, or untrue act and demeanor 
fall from henceforth be deemed and adjudged felony, 
c. Provided it extends not to apprentices, nor to atly 
<< perſon under the age of eighteen years; but every ſuch 
. < apprentice or perſon within that age. doing that act 
e "ſhall be and ſtand in the like caſe as they were before 
the making of this act. This act to endure till the 
« next parliament. 
Buy the act of 27 H. 8. cap. 17. Clergy was taken away 
in this caſe, if the indictment were laid ſpecially upon the 
act of 21 H. 8. and purſuant to the ſame; and by the 
act of 28 H. 8. cap. 2. this act of 21 H. 8. was made per- 


| | 5 but by the act of 1 E. 6. cap. 12. theſe acts were 
| But 


th repealed. 
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But again, by the act of 5 Eliz. cap. 10. this act of 21 
H. 8. was re- enacted and revived, yet it did not revive 
the act of 27 H. 8. cap. 17. for taking away clergy. 1. 
Becauſe the words of the reviving act of 5 Eliz. revive 
only the act of 21 H. 8. ſpecially and particularly by 
name, and not any other incident act concerning clergy. 


And again, 2. Becauſe the acts taking away clergy were 


ſpecially eee by the ſtatute of 1 E. 6. cap. 12. ex- 
cept in thoſe caſes there particularly enumerated, ſo that 


at this day a party indicted and convict upon this ſtatute 
hath his clergy. () bog 10 
And note, that in this caſe, and all other caſes of this 
nature, where a ſtatute is repealed and re- enacted, an in- 
dictment or information may conclude either contra for- 
nam ſtatutorum, or contra formam ſtatuti, for it ſnall be 
intended the laſt ſtatute. And ſo it is, if a ſtatute be but 
temporary and then expires, and then 1s re- enacted; but 
if a ſtatute be continued till the end of the next ſeſſion of 
parliament, and before that next ſeſſion be ended it is 
continued over, the indictment may run contre formam of 
the firſt ſtatute, for it never was interrupted, or it may 
conclude contra formam ſtatutoruim. P. 42 Elia. B. R. 
Dingly and Moore, (g) M. 31 & 32 Eliz. B. R. Mill's 
caſe. | | | 
This ſtatute was introductive of a new law, when the 


goods were actually delivered to the ſervant that goes away 


with them; for where there is ſuch a delivery it could not 
at common law be a felony. : f e 
But yet a ſervant might be guilty of felony at com- 
mon law, if he takes the goods of his maſter feloniouſly, 
nay, tho they be goods under their charge, as a ſhepherd, 
butler, &c. vide ſupra, cap. 43. p. 305. and for this he 
may be indicted at this day as a felony at common law, 
and of this felony at common law, an apprentice or ſer- 
vant under the age of eighteen years may be guilty, and 
indicted thereof at common law. | 
And therefore tho the ſtatute of 21 H. 8. exempt an ap- 


prentice or ſervant under the age of eighreen years from 


„ But by 12 Ann. cap. 7. Cler- under the age of fifteen years, rob- 


Far in ſuch caſe taken away from bing their maſters. 
s committed in any houſe or {g/) Cre. Eliz. 750, 
out-houſe, except as to apprentices 
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the pain of felony enacted de novo by this ſtatute, namely, 


where goods are actually delivered to him, yet it leaves 
him in the ſame ion as to any felony at common 


law, as if he were not excepted; and therefore if my 
butler or ſhepherd, under the age of cighteen years, or 
if my apprentice takes away my goods feloniouſly with. 


out my actual delivery - ahi they are under the value of 
ſhillings, he is Tndictable of felony at common law. 
1TfI deliver my ſervant a bond to receive money, or de- 
liver him goods to ſell, and he receives the money upon 


the bond or goods, and goes away with it, this is not fe- 


lony at common law becauſe the money is delivered to 
him, nor felony by this ſtatute, becauſe tho the bond or 

were delivered to him by the maſter, yet the money 
was not fo delivered by the maſter. Dy. 5. 4. Co. P. C. 


cap. 44. And yet by the very payment of the money to 


the ſervant to the maſter's uſe, the maſter is by law fad 


to be actually poſſeſſed of this money; and if taken away 


from the ſervant by a treſpaſſer or robber, the maſter may 
have a feral action of treſpaſs, or action upon the ſta- 
tute of hue and cry 


But it is held, eee to the ſervant 
twenty pounds in ſibver to change it into gold at the gold- 


8 or leather to make ſhoes, and he runs away with 
Id or ſhoes, it is felony. Crompt. Fujtic. 35. b. 

. It A. hath two fervants, B. and C. B. by the com- 

mand of A. the maſter, and in his preſence delivers the 

maſter's goods to C. by the maſter's command, and C. 


runs away with i, this is felony within the ſtatute, for it 
is the maſter's. delivery ; but ſuppoſe it be delivered by 
che maſter's command, but in the maſter's abſence, quzre, 
whether this be within the ſtatute, and what difference 
there is between this caſe and the receiving money from 
a creditor by the maſter's directions? yet vide Dy. 5. It 


ſeems felony. 
If the maſter's wife delivers goods of the maſter to the 
{ſervant to keep, and he goes away with it, it feems this 


is within the ſtatute, for he hath them by delivery ot his 


miſtreſs, and the maſter's wife is as well his miſtreſs, 
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By the ſtature of 22 H. 8. cap 11, Every perverſe and 
malicious cutting down of the new Parodike of Ma Marjbland, - ' 
or.of the old Powdike of the iſle of Eù, or of any pært 
thereof, or of any other bank, being part of the rind 
and uttermoſt part of the country of Mayſoland, made for 
the defenſe thereof, other than working wpon the ſame 
for repairing or amending and e thereol, is 
enacted to be felony. 

This act was repeated by 1 E., 6. cap. 12. and I Mar... 
cad 1. but is revived Nin & M. cap. ig. and ig. 
continues. 

But the offender hath the benefit of clergy. 

By the ſtatute of 23 H. 8 cap. 16. The ſelling of a 
horſe to a Scotchman, or W a horſe in Scotiand is 
made felony. 

This was repealed by I E. 6. tap. 12. and tho made L 
penal by the act ot 1 E. 6. tap. 5. yet never revived, (5) 
and the acts of this kind are repealed by 4 Jac. 1. cap. 1. 
as to Scotland. 

By the act of 25 H. 8. cop. 6. buggery with mankind - 
or beaſt is enatted to be felony, and the felon excluded 
from cler 

This Nature was repealed by the geogral at of 1 E. 6. 
cp. 12. and in 2 E. 6. cap. 29. it was enacted io be felony 
without clergy, but without loſs of lands or goods, or 
corruption of blood. > 

But this act of 2 E.6. was repealed * the ſtatute of 
1 Mar, cap 1. and fo both acts ſtood repealed until 5 Rer. 

But by the ſtatute of 5 Elz cap. 17. the entire at of 
25 H. 8. cap. 6. is revived and 1e-enaQed, fo that this 
offenſe. ſtands at this day abivlocely felony without bene- 
fit of clergy | 

10 mo e by ery there muſt he ;enetnatio, 2 in ce | 


A woman may be guilty of buggery with a beaſt eiu 1 
in this ſtatute. | 


(b) This muſt be ſome miſtake in above 6 1 Elk. cap. u 
the MS. for this ſtatute was revired, afterwards 4 2 by d by 4 755 * 
233 our ae timtelt lays A little N 


You. I. * | * | if 


7 , 


6% 


HISTORIA PLACITORUM COR ON. 


If bu be committed upon a man of the age of 
dileretion, both are felons within this law. 
"But if wich a man under the age of diſcretion, viz, 


fourteen years old, then the buggerer only is the felon, 


Thoſe that are preſent, ding and abetting, are all 
principals; the ttatute making it felony generally ; there 
are or may be acceſſaries before and: after, as in caſe of 
rape, But tho none of the principals are admitted to 
their «clergy, yet acceſſaries before and after are not ex- 


cluded from clergy 
Touchin —— time of E 6. 1 do not find any new 


felony enacted; but that of 2 & 3 E. 6. cap. 6. which 

I ſhall hereafier confider, when J come to4& 5 P. & 

. of queen Mary we find theſe ſtatutes follow. 
making new felonies. | 

By the ſtatute of 1 & 2: v. G M: cap. 4. If any 

< outlandiſh» people calling themſelves. or being called 


©. Eygptians, ſhall remain in this realm or Wales one month 


dat one or ſeveral” times. And if any perſon being 
„ fourteen years old, which hath been ſeen or found in 


the fellowſhip of ſuch Egyptians, or which hath dif- 
„guiſed him or herſelf like them, ſhall remain here or 
in Mules one month either at one or ſeveral times, it is 


9 felony 7. i) | Mi} 


The trial to be by the inhabitants of the 8 — 
they are taken, and not per medietatem lingue, 


or clergy to be allowed 


A proviſo,” that it extend not to their children under 
thirceen years old. 

And by the ſtatute of 5 Eliz. cap. 20. the act of 1 & 
2 P M. is confirmed and extended to all above the age 
of fourteen years. that ſhall be found in the company of 
vagabonds, commonly called or calling themſelves Egyp- 
tans, or reden or am themſelves by their 
apparrel, ſpeech or behaviour like them, if they continue 
one month, altho they are . born in the King's 
dominions. Clergy is ouſted. | 


(i) Our author has here wks this laſt clauſe and the words at one 
from Co. P. C. cap. 39. where the two or ſeveral times in the firſt clauſe be- 


fſtatutes of 1&2 P. & M. and 5 Elia. long to 5 Biz. and not to 1© 3 


cap. 20. are blended together; for P. & A. 
| I have 


w 
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I have not known theſe ſtatutes muoh pur in execution, 
only about twenty years fince at the aſſiges at Bury about 
yon were condemned and executed for this offrnſe. 


am now coche to that, which I have all along pro- 
miſed, namely, the felony of ſoldiers running from their 


captains, enacted by ſeveral ſtatutes, as namely, 18 H. 6. 
cap.\19. 7 H. 7: cap. 1. 3 H. 8: cg g 2 3 E. G. cap. 2. 
tepeal'd by 1 Mar: cap. 1. and revived by 4 & 5 P. M. 
Wy and the ſtatute of 5 Elz. cup. 5. nns 
I ſhall take up the whole matter together, beginning 
with the antienter ſtaiutes, and fo deſcending downwards 
to the latter. + 01-163 ti A « WIR * 
By the ſtatute of 18 H. 6. cap. 18. It is recited, /* Fhat 
divers captains,, that were retained by indenture to 
« ſerye the kings; ſome beyond the ſeas: and ſome in the 
marc hes, had defrauded the ſoldiers undet their retinur 
of their pay; and „that no captain, which fhall 
&« hdye- the conduct of: ſuch retinue, and ſhalF receive 
« the king's wages for the ſame; ſhall abate his ſoldiers 
their wages; except it be for their clothing, timt is ro 
ay, if they ſhall be waged for half a year, ten ſhillings 
« gown for a gentleman, ſix. ſhillings and eight pencr 
« for a yeoman, upon pain to forfeit twenty pounds for 
a ſpear, ten pounds for a bow to the king, for whom 
« he did abate/*: A 12; 726 Datu 
And by the ſtatute of 18 H. 6. cap. 19. It is recited 
and enacted, as followeth, Whereas many ſoldiers, 
* which have taken parcel of their wages of their cap= 
« tains; and ſo hae muſter' d and been entred of retord 
the king's ſoldiers before his commiſſioners for ſuch 
terms, for which their maſters” have indented, have 
ſometimes, tly after their muſter and receiving 


* part or al} of their wages, departed and gone where they 


will, and have not paſſed thé ſea with their taptains; 
and ſome paſſed the ſra, and long within their rermy 


departed from their daptains and the king's fervice, 
without apparent Jitenſe to them granted by theif 
« captains, to the great damage, &c. it is enactid, that 


* every man ſo (4) muſtering and receiving the king's 


{ k) This word [ſo] reſtrains the method of retainer being now dif. 
Ratute to ſoldiers retain'd in the uſed, this ftatute is conſequently 


manner mentioned in the act, which become of little force. 


XN x 2 wages, 
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- 4 wages; which departeth from his captain within his 


term in any manner aforeſaid, (except notorious ſick. 
« geſs by the viſitation” of God ſuffers him not to go, 
and which he ſhall certify preſently to his captain, and 
<; repay his money, ſo that he may provide him for ano- 
«ther ſoldier in his place) he ſhalb be puniſhed as a felon, 
and the juſtices of the peace ſhall have power to hear 
<« and determine the fame; and that no ſoldier, man of 
« arms or archer ſo muſtered of record, and going with 
his captain beyond the ſea ſhall return into England 
within the term for which his captain hath retained 
„ him, nor leave his captain there in the king's ſervice, 
nnd in adventure of the war, except he hath reaſonable 
t cauſe by him ſhewed to his captain, and by him to the 


„ chief in the country having royal power, and there. 
* upon ſhall have a licenſe of the ſaid captain witneſſed 


under his ſeal; and ſhewing the cauſe of his licenſc; 
and if any that doth muſter of record come without 
letters teſtimonial of his captain within his term on this 


„ ſide the ſea, the mayors, &c: ſhall arreſt them, and de- 


t tain them until it be inquired of, and if ir be found by 
inquiry before the juſtice of peace, and proved, that 
they have muſtered of record and departed from their 
{captains without licenſe, as aforeſaid, they ſhall be 


_ * puniſhed as felons.” But it took not away clergy. 
By this act it appears, that the method of thoſe times 
was, that as: well the ſoldiers as the captains were under 2 
contract to ſerve in the war, ſome for longer time, ſome 
for ſhorter, and ſometimes the ſubordinate foldiers con- 


trated with the king, but moſt commonly the captain 
contracted with the king to ſerve him with ſuch a number 
of men raiſed. by himſelf for ſuch a'time, as half a year 


or the like, and the —_ made his contract with his 


ſoldiers (therefore called his retinue), and the captain re- 


ceived the pay for himſelf and them. 


And this method continued until 7 H. 7. and for 2 
long time after, as appears by 'the whole preamble and 
body of the ſtarute of 7 H. 7. cap. 1. 


By 
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i By that ſtatute it is enacted. That every: 


« treaſurer of his wars, and that within fix days next after 
«they have received it; and if an 
captain, immediately retained with the king, which 
« hereafter ſhall be in wages and retained, or takes any 
« reſt to ſerve the king upon the ſea or upon the land 
beyond the ſea, - departs out of the king's ſervice with- 
« out licenſe of his captain, chat ſuch departing be felony 
« without the privitege of clergy ; the juſtices in 
«every ſhire, where ſuch offender is taken, ſhall hear 
«and determine the offenſ7, as if done in the ſame coun- 
« ty; and their departure and retainer, if traverſed, ſhall 
« be tried in the ſame county where taken.” But this 
act extended not to ſoldiers impreſſed to ſerve in England. 

By this ſtatute it appears, that the retainer of the cap- 
tain was by contract with the king, and he by the ſame 
contract was to provide the ſoldiers, which were to be at 
the king's pay. This is continued alſo till 3 H. 8. as ap- 
pears by the preamble and body of the act of 3 Hl. 8. cup. 5. 

By t 


at ac of 3 H. 8. cap. 5. The ſame puniſhment is 


upon ſoldiers departing without licente, only here 
it is without licenſe of the king's lieutenant. 

By the ſtatute of 7 NM. 7. It is receiving wages or pref 
to ſerve the king upon or beyond the ſea; here it is to 
ſerve the King upon the fea, or upon the land, or beyond 
the ſea, which is 12 than 7 H. 7. for it extends to 
land ſervice, and the puniſhmenc is limited to the 
juſtices of the peace of the counties where taken, 0 

Proviſo, that it extend not to captains or ſoldiers re- 
tained to ſerve in Calais, Sc. Berwick or Wales. * 

It is reſolved 6 Co. Rep. 27. 4. in the caſe of ſoldiers, 
that both theſe ſtatutes have continuance, and the word 
(king) extends to the ſucceſſors of thoſe kings (m), and 


{m) Nie anteay pag. 100. 
Xx3- altho 


y captain and 
« petit captain having under chem retinue of any ſoldier 
« or ſoldiers at the king's wages ſhall, under pains in the 
ſame act limited, pay to their retinue of ſoldiers their 
« wages rateably, as it is allowed by the king or the 


ſoldier, being no 
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altho by the ſtatute of U E. 6; and 1 Mer. all new felonies 
not falonies before, ate repealed, yet inaſmuch as the 
ſtatute of 3 H. 8. enacts no new felony, but what was 
felany by 7 H. B. can. I, tho it vary as co the perſon, that 
is to grant the licenſe, and the perſons chat are to try. 
it, (J yet it was in truth no nc felony, and therefore it 
iS wn 2 ſtatute of 3, C7. $.; was not repealed by 1 Mar, 

But it ſcems to me co be repealed by 1 E 6, and x Aar. 
for ta depart without lipenſe f the captain, and to depart 
without licęnſe of the king's lieutenant, are ſeveral offenſes, 
for ſuppoſe he had the lieutenant's licenſe and not the 
captain's, it is not excuſe enough within 7 H. 9. and if 


be had the captain's licenſe and got the licutenanbs, it 
excuſeth not within the ſtatute of 3 fl. 8. But then quare, 


whether the exception for clergy of men in orders, or of 
ſoldiers in Calais, - Berwick, and Wales, extends to the 
ſtatute of 7 H. 7. cap. 1. 


If this variance by the ſtatute of H. G. be 2 repeal 


of the ſtatute of y H 7. then they are bath repealed, that 
A 3. by 3 H. 8, and that of 3 4.8. by 1 E. 6. and 


The ſtatute of 2 & 3 E. 6. cp. 3. recites, „ That 
© whereas divers of the king's ſubjects, according to their 
* bounden duties, have appointed and ſent into the parts 
beyond the ſeas and into & otland many; able perſons and 
& ſoldiers with horſes and harneſs. meer to ſerye the king 
* in his wars to their great charges and coſts, yet ſome 


of the ſoldiers ſo feng have, contrary to their bounden 


duty, ſold or converted the ſaid; horſes and, harneſs, 


_ © whereby. the King hath been deſtitute of cheir ſervice, 


* and the owners wha {ent them have been deceiyed of 
< their horſes and harneſs, and leſs able to refurniſh other 
'* like ſaldiers with horſes and harrefs at ſuch time as 
they ſhall be commanded by the King“ 

It is enacted, * That if any ſoldier hereafter ſerving 
the king in his wars in any of his dominions, or on the 
« ſeas, or beyond the ſeas, ſhall hereafter purloin, &c. 
* fuch hories or arms, he ſhall be committed by the 


| (®) The perſpns impower d to try it are the ſame by both ſtatutes. 
ITED | $ lieutenant 


7 


c. 
* 
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« lieutenant, c. upon due proof or teſtimony till ſatis- 
« faction, &c. And ef any ſoldiers ſerving, as is aforeſaid, 
« depart without licenſe of his lieutenant or other above- 
named with booty or otherwiſe, being in the encames 


* country, or elſewhere in the king's lervice, or out gf 


any garriſon,” where he or they be appointed to ſerve, 
that then every ſuch ſoldier ſo departing without licenſe, 
* ſhall be taken and judged as a fglon-without benefit of 
+ clergy or ſanctuary; and the Juſtices of every - thire, 
«* where he is taken, ſhall haye power to hear and do- 
« termine the offenſe, as if commicted: in the — 
* county. 

* Proviſions againſt camanine ſhort pay; &e. Provided 
* not - extend to . of wages for e 
« harneſs, weapons, or for an W 
delivered to lach ſoldier.“ 1 
Nota, This act, tho it vary from the of he 
other acts of 7 H, 7. and 3 H 8. and recites, that the 
king's ſubjects —— to their dounden duty had ſem 
men and — doth for neceflarily infer a compulſi ve 
power upon the 2 ſo to ſend, or ſo to go; . Unlefs 
they were bound by tenure to attend in perſon or ſend; 


ſuch were tenants by knights ſervice (n). 2. Unleſs obliged | 


by the ſtatute of 11 H. 7. cap. 18, or 19 H. 7. cap. 1. as 
having offices, penſions, or lands given by the king, who 
by theſe ſtatutes were bound to follow the king in his 
wars, but at the — s wages, by thoſe ſtatutes which 
were held pe Or 2 they had contracted 
with the King * — im ſoldiers, for this courſe was 
not wholly _ of uſe, and the preamble ſeems to import 
as much, for they ſent their ſoldiers, and when they thus 
departed with their arms were bound to refurniſh others. 
And tho there be mention of preſt money in this act ; 
yet in truth «t was impreft money, or the- earneſt of the 


contract between the king by che captain and the ſoldiers, 


and not as is now 
But yet upon this act two things are obſervable. 
1, That this act did not make the departure of any 3 8 


(n) -en f 103» | n 
ASS: To 
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to be leleny, unleſs he were actually in the king's ſervice 
in his wars. 6 Co. Rep. 27. 4. caſe of ſoldiers. a 
2. Tho this felony was in ſubſtance the ſame, that was 
enacted by 7H. 3. yet the general clauſe of the act of 

it 5 e „ 4 


- 

p 1. 

ow . „ &s 
a © 

. 


And this is accordingly ſo recited by the ſtatute of 


ed, by 5 
chat clauſe af che ſtatute of 2 & 3 E. 6. that makes ſuch 


1 wages of the king or queen, 
„It is ordained, and ena ded and l 
« that the ſaid ſtatute in all pains, forfeitures and other 
things did and doth, and hereafter ſhall extend as well 
* toall and every matiner and gunner having taken, or 
that hall hereafter take preſi or wages to ſerve the queen, 
her heirs or ſucceſſors, to all intents and purpoles, as 
the ſame did or doth to any ſoldier ; any diverſity of 
opinion, doubt, br matter to the contrary 'notwith- 
" ſtanding.” But this takes not away the benefit of 

—— n | 
Ia 6 Co. Rep. 27. a. The caſe of ſoldiers. The caſe 
was, that divers ſoldiers after they were preſt, and going 
towards Ireland to ſcrve againſt the rebels there, and be- 
fore they had ſerved in the war, did depart and 'e/toigne 
themſelves; hereupon it was reſolved by all the judges of 
England, 43 Elia. upon a reference to them made. as it 
ſeems, 1. That this caſe was not within the ſtatute of 
18 H. 6. but that act is now of little uſe; becauſe that act 
re fers to the antient manner of retaining ſoldiers. which 
was uſual between the king and great men, to ſei ve the 
king with ſuch a number of men for à certain time. 
2. T hat the ſtatute of 2 & 3 E. 6. cap. 2. revived by 


ny P.-(9 M extended not to this caſe, fot 
that ſtar 


ute extended to the. departure of a ſoldier 
after he had been in actual ſervice in the war. 3. 1 hat 


the ſtatutes of 7 V. 7. cap. 1. and 3 H. g. cap. 5. which in 


ſubſtance 
p 2 


8 


f 


to the antienc form 


which words are in theſe ſtatures and in that 
cap. 5. which are wanti 
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ſubſtance are both of one effect, are perpetual laws, and 
the word king extends to his ſueceſſors, and upon thoſe 
two acts divers ſoldiers were attaint and executed. 

The reaſon thereof cannot be grounded upon any ſup- 


ſition, that the courſe of military retainers was altered 

7 H. 5. from what it was inthe time of H. 6. for there 
are very many indentures of retainers of record according 
m long after that time, and indeed the 
llatutes of 7 H . and 3 H. 8. do import as much, as will 
eaſily appear to an attentive reader of them: But that 
which ſeems to extend the acts of 7 H. . and 3 H. 8. to 
this caſe, are the words or take any NE 

. 

both in the ſtatute of 18 H. 6. 
cap. 19. and 2 & 3 . 6. cap. 2. for that makes them 
ſubject to the penalty for departing without licenſe, as 
well as if they had received wages, or had been muſtered, 


or been in actual ſervice in the wars. 


All the difficulry reſts in the word pref, uiz. whether 


it be to be intended paſſively from premo pref, as it is 


commonly uſed at this day, and is ſo expreſt in the caſe 


of ſoldiers, Apres ceo quali fueront preſt: Or whether to be 
taken actively, as it is expreſt in the ſtatutes of 9 H. 7. 
3 H. 8. and 5 Eliz. having taken preſt to ſerve, &c. pref- 
titum, or the earneſt of their contract (o 

All do agree, that if a man do voluntarily receive or 
take preſt to ſerve as a ſoldier, mariner, or gunner, either 


ipon or heyvod the ſeas, Pe is bound Weeze and. if ho 


{o) Whateverdoubts may former- m 0 ficer in the army) or chief nag · 
ly have been 8 the a — of & ſtrate of — or high con- 


the word pref}, yet it ſeems now to 
be ft to the latter ſenſe by 5 & 6 
. © M. cap. 15. for it is there 
enacted, That no perſon, that 
© ſhall be liſted for the land fervice 
* ſhould for the future be eſteemed 
© 2 liſted ſoldier, or be ſubject to the 
* penalties of this act, or any other 
„penalty for his behaviour as a ſol- 
* dier, unleſs before his being liſted 
* or inſerted in any muſter-roll he 
* ſhall have been brought before a 


| { juſtice of peace, (not an of- 


i ſtable of the hundred or divifion 
** where the party ſhall be liſted, and 
* before ſuch juſtice, &c. ſhall de- 
* clare his free conſent to be liſted 
* as a ſoldier.” Altho the former 
clauſe of this ſtatute for reviving the 
E of mutiny or deſertion 
be limited to the time mention d in 
the act, yet this clauſe coming aſter 
that limitation, and being general 
not only in relation to the penalties 
of this act, but of any other act, 
ſeems to be perpetual. 


22 
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departs without licenſe, it is felony within the ſtatute of 
7 M. g.. 1. 3M Bl. cap. 5. and g EAA. cap. 5. for the 
words ſatutes are expreſs in it; only in the caſe 
of E ſeldjer it is without benefit of clergy, but of a mari. 
der gr gunner it is within benefit of clergy, becauſe the 
Karyis pf 48 M. 6. cap. 19. doth nat exclude clergy, and 
the ſtatute of 5 Elz. extends only the ſtatuie of 18 71, 6, 
49 warinem and gungers, end mentions nothing of the 
Matuts of H. 3. rg M. 8. which exclude clergy, But 
af the —ů— hercaſter in chis chapter. 

Jut os the other ſide, the compulſion of men to go be. 
yond or von the fea, or atherwiſe impriſoning of them, 
gr compelling men to take pre money, or otherwiſe to 
impriſon them hath been, 1 confeſs, a practice long in 
aſe; how far it is juſtifghle or not, the books that baye 
treated of it are to be conſulted. Vide the argument of 
Caloin's Cale, 7 Ce. Rep. 7, 5. He that reads the com. 
ment of my lord Coke upon ConfirmatioiCartar. cap. 5. and 
his Ohſervations and concluſions there upon the ſtarutes 
of i E. 8. cp. 5 5 7. Y. 18 E. 3. cap. 7. (40, 25 E. 3. 
gap. N. (Y. 4 H. 4. cp. 13. (, may rea think he 
varied his opinion (f}). And he, that looks upon the 
Acts enabling preſſing of ſoldiers and mariners for foreign 
ſervice upon or beyond the 2 namely 17 Car, 1. cap. 12, 


cap. 25. cap. 26. may 


: This ſtatute des, that no 
off * be 1 arm himſelf 
otherwiſe than was formerly wont, 
and that no man be compel}'d to go 
out of his ſhire, but where neceſſi 
requireth, and ſudden coming o& 
ſtrange enemies jnto the realm. 
oY This ſtat ute ordains, that men 
of arms, & c.choſen i 954 wn king's 
ſervice out of E lan ſhall be at the 
king's wages, til their coming again. 
{r}) This ſtatute enaths, that no 
man ſhell be conftrain'd to find 
of arms, other than thoſe who bold 
by ſuch ſervice, except it be by com- 
mon affent in parliament. 
me deſign of this ſtatute is 
chieffy to eonſirm the three acts above 
mention d. N 


it / in Cabvin's cafe he was of opi- 


that thoſe times made 


nion, that the ſubje& is bound to 


ſerve the king in his wars both with- 


in and without the realm ; and in his 
comment upon confirmatio cartar. 
rap. J. 2 Hit. 526. he ſays, that the 
ſtatutes above) mention'd, (which 
ovide, that none ſhall be compell'd 
o go to the king's war out of his 
4 except in caſe of neceſſity, nor 
all be m—_ 1 3 of 
8, except Cc nt of parlia- 
— ers but declarations of the 
antient law of England. And again, 
in his comment on Magna Charts, 
723 29. 2 Nit. 47. he ſays, that the 
ng cannot ſend any ſubject againſt 
his will to ſerve him out of the realm, 
not even into Ireland, for then un- 
der pretenſe of ſervice he might ſend 
him into baniſhment. 


ſome 
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of it (, But of this matter I deliper, 
met . make * ii tho . 8. 
of 14 Al gp. J. A 8, p. ; ſl. a 6 it myſt 
de laid indictment an 1 _ — 
1. That "cher ey RE e a 
ſerye che x ing upon ſea gr TN he 

age 2 Wag e the king 5 to 


15 ching clergy i in theſe offenſes. 


that is 5 up the 92 7 38 H. 6 . 
þ 15000 AF. e or 556 5 nner, at hath 2 
Hh pet hall haye hjs clergy, 55 ihe ta ſtatute. of 


ſtatute of "de H. H. to this caſe, ; 
10. H. was not taken away. 

5 Fr to: £ontrary. to the pen — . : 
or 3H. 5. A; K. f. mo from £m 4 
only the Mane of 5. cap. 6+ alſous men in erde 
„ fe dene Feen 

atute of 2 & awa 9 r 

thoſe, LA depart without 223 — 12 per from 
the king in his wars, 

1 Br the ſtatute of 7 E. 6. cap. 12- Al perſons con- 
y ny felony pot excepted in that act, whereof this is 
none, hall have their clergy, as he might have had be- 
fore 24 April, 1 H. 8, and therefore an e againſt 
H. 3. cep. 1. is ouſted af his clergy, becauſe ouſted 
thereof by .7 H. 2. cap. 1. only if they be ip orders, they 
have priyilege 0 clergy by the ſtatute of 3 H. 8, Cap: 5. 


rern that it 


lid not be legally do without a 2 e yy, ops aw ; 


peciglyR pf narliam for that n prevailing practice, à practice 
poſe ; he 5. ike may be argu 1 which ſeems — to the liber- 
ome rary Kacke PIP New of an Engl/oman, and irrecon- 
nr am author's time, for autho - cileable to the 1 
rizing the preſſing of ſoldiers and wiz. that a man without any offepſe 
ners, vis. 2 & 3 Ann. cap, 19. by him committed, or " AP law to 
+E Em oak. + 11. 4 Ann. cap. 10. authorize it, ſhould be hurried away 
Ann. c By cap: 19. &c. c. like a criminal from his friends 
K* ut it * eaſily perceived, family, aud carried by force into a 
thyt the reaſon © why opr author de. remote and dangerous ſervioe. 
| 6. But 


b, 7 Fu. only the pains. 5 1 4 4 | 
"an by, 
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. But if be be indifted upon the ſtatute of 3 77,4, 


cap. 5. furt, whether he ſhall not have his clergy ? For 
tho the felony in ſubſtance be the mae, Jo this ſtatute 
makes it felony to depart without the licenſe of the king's 


tenant ; but the ſtatute. of 7 H. 7. cap. 1. makes it fe. 
lony to depart without licenſe of the captain, and there. 


fore vide ſupra, p. 674. whether 3 H. 8. be not repealed 


by 1 E. 6. as a felony newly made ſince the firſt day of 
the reign of H. 88. | 
If a man receive 7 to ſerve the king beyond the 
ſea, and is delivered over to a conductor to be brought 
to a certain place at the ſea - ſide, and is in the king's wages, 
and runneth away without licenſe of the conductor, all 

eſides ¶ Crate, ] Taverton, and Hutton, agreed it to de 

Tony, and the conductor is as to this purpoſe a captgin; 
but all agreed, that if the conductor at the place deliyers 
him over to another conductor, this ſecond conductor is 
not a captain within the ſtatute ()); but Telverton and 
Hutton held, that in either caſe it is felony, unleſs the con- 


ductor be alſo a captain, and ſo named in the indenture 


between the king and him, which all agreed to be the 
ſafeſt way. © me | 
It was held, that it could not be tried before other 


| Juſtices, than ſuch as are limited by the act, becauſe 


a new felony, and limited to be tried in another manner 
than the law. directs, viz. in the county where taken, 
M. 3 Car. Hutt. Rep. 134. 2 judges verſus Croke, Hut. 
ton, and Yelperton, vide Cro. Car. 71. the better [greater 
opinion was, that it was felony and may be tried before 
juſtices of cyer and terminer or gaol-delivery, as well as 
of the peace. | 
But Furely the preſs-maſters or conſtables, that uſually 
take up men for ſervice, are not captains within the att, 
neither is the running from them felony within theſe 


ſtatutes (z). There 
5 reſolyti did not agreed was not a captain withi 
FED lone vs ene 


conductor, but between a conductor, {=} Theſe ſeveral acts of parlia- 
who by agreement with the cs ment enacted for the puniſhment of 
had the leading them quite thro to ſoldiers running away from their 

the place of rendezvous, and one who tains are now in a manner uſeleſs, 
was hired to an them part of the reaſon of the frequent ſtatutes for 
way, and then deliver them to ano» puniſhing mutiny and deſertion by 
ther conductor; a conductor of this the martial law, a method more con- 


lat fort, whether firſt or ſecond, it ciſe and effectual; which, however 


neceſſary 
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There are no other felonies newly enacted in the time 


of queen Mary, but thoſe that were tem as 1 2 
IL cap. 3. * falſe news, . z former 


conviction (*), and 1 1 Mar. «ap. 12. Ms riots. 


n 5 


1 a 
*4 * * 2 .* * - - 
8 o « » , 4 £ 1 N 1 4 1 17 
. , &':> 
* — 4 1 . 4 1 11 
11 ' 


Concerning. Felodies ENTER: nated in oo times of 
Clans King W 0 King 81 I. and 
Charles e 


IN the time of Q Elizabeth there were Garg 208 for 
E making new felonies, and they. be ranked 1 into theſe 


4a, . ee tem or durin the queen's 
life; ſuch were the 2 pomparnry Eliz. c 1 * which in 
one caſes. made rebellious aſſemblies felony. 14 Eliz. 
cap. 1. touching withholding the queen's caſtles and other 
matters. 23 Eliz. cap. 2. touching ſeditious books, letters, 
prophecies, calculation of the queen's nativity, Cc. 


IL Such as were perpetual, or otherwiſe continued, 


but afterwards repealed, as 1 EZ, cap. 10. and 14 Ehz. 
225 4. n of leather, by the 
ſtature of 18 Eliz. cap. 9. 5 Eliz. cap. 16. e 


n repealed by 1 Jac. 1. 8 12. 


neceſſary it way be l in the ns ot be eee Ad; 
ud is nf tory thought not fo ſuit- them of long continuance, but rather 
in times of to renew them from year to year. 


—4 — illity. See the fta= (*) This offenſe was not made 


tutes rt V. & M. . cap. 5. and felony, but was niſhable by im- 
6Gea. 3. e dcr cen which — priſonment for li and forſtiture of 
they have been often renew'd, it not goods and chatteis. 


III. Such 
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VI. Such is were perpetuat — —— and ſtand un 
vere tetñpotary dt firſt, mate 
den de Sve & bficf 1 

Buy the (Hitec of g Els. p. 14 lt Wenddec 6e That 
10 OM 2 perſon or I. upon his or their own head or 
agination, or by falſe conſpiracy or fraud with others, 
m thall . ubtilly — falſty forge or make, or 
« < ſubxill or wittingly aſſent to be forged or made 
falſe deed, charter, or writing ſe ng ſealed, court-rol, 
« or the will of any perſon in writing, to the i intent, that 
« the ftate of freehold or inheritance of any perſon or 
<< perſons, of in or to any lands, tenements or heredita- 
<« ments, freehold or topyhbld, br the right, title, or in- 
« tereſt of any perſon or perſons in or to the ſame, or any 
© of them ſhall or oy; be moleſted, troubled, defeated, 
2 7 or charged; or ſhall pronounce, publiſh, or 
e thew thew forth in.evi 8255 any ſuch falſe or forged deed, 
* charter, writing, couft-roll' or will as trüe, "knowing 
the ſame to be falſe and forged, as is aforeſaid, to the 
<© intent wel. eee and _ thereof de con- 
« yicted, either ion or —.— 0 er of. falſe deeds 
& to be footed n this flatute, 15 tler W 
& itig to the and codtfe of the Common law, Ge. 
* ſhall pay the patty grie ved his double coſts and ooh 0 
4 be ſet che pfflory, Botfr his ears cut off, atfd al 
4 His noltrils flit and ſcared with ar hot ifbn, be im. 
priſdned hie Afe, and forfeit the profits of tis lands 


„Ane fe 55 
Or if any i es betbrg, Wal Forge g of affetlc l 
1 ed, St. any chartet, derd, tf rer - th rh 
intent chat any perfor may Have 4 term of years in 
any lafids, not copyhold, or an aAnnulty for" life, 
© yells, or iti tail, ot e-finifte; or all 190 any obll 
e gation, bifl obligatory; accſuittanck, relle, N 
charge of any debt, àccbunt, tit; Uetnand, or orhet 


_ 


+ © thing . or ſhall pronounce, Sc. ut ſupra, that 


7 222 he ſhall. pay the party grieved double colts and 


y be fet- the lll annoy ke 


eee er the Sututtes was « ed, mad. len aA R. 
Yaphet Croke, alias Sir Peter Strangers and the peaks of the a6. 
[542 112 And 


. Wu * 
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And if any perſon or perſons, being hereafter: con 
« vict of any of the offenſes aforeſaid oY the — 4 
above limited, ſnalb after his? or dir Lone 
« condemnation eftſodns commit o perpetrate — 
« offenſes aforeſaid, chat then every fuch ſecond" offenſe 
« ſhall be adjudged felony ; and che parties cohviedor 
« attaint t according to le fall foffer demth;' and 
« forfeit their goods and lands, as ih caſe of felony, 
ithout having advantage of ſunctuary or derfy'; dur 
« the wife not to loſe her Gower, Nor blood 70 58 eser 
« rupted, nor heirs: diſheritet. 

Juſtices of ch and — Ader alle beter ank 
« determine the offtnſes aguinſt txis ack. 


Not to extend to any e. or lawyer ple: 


| © forged deed. not being part? er privy © the arge 


« nor to the exempliſication of a forged deed; nor ti an 
Judge, that ſhall cauſe rhe mae fer THY 0 
ification.“ 
1 this ſtatute, ſo far as ir relateb tb: felony, theſe 
things conſiderable ſhall be ſet down in order. 
1. What is * mating forging, or aſſenting. | 
If A. makes a deed of to B. unc ar nde 
a deed of feofment to C. with an ante dutt᷑ befbre'the'orher 
feofment, this was a forg ging withirr the ftatute of C. g. 
cap. 3. and alſo bar gh yore np 0. P. * 
27 H. 6. 30 - 
[Bur * chat it is not 6 bare ants dag ef derd, 
that makes a forgery, for then moſt᷑ aſſurances, eſpecially 
bargains and ſales for recoveries; leaſes for years th cable 
a releaſe would be forgeries'; bot that which makes ir 
forgery in the former caſeꝭ is the intent to avoid hifowtt 


feofment; and the words of this: ſtatute are, o the iniut 


that the gate another penſom ſhould be ane ben 3 is the in 
tent is to be joined in c of forgery! 

Again, if 4 makes a true deed of ſeofment tbeh- of 
the manor of Dale, and after B. raſes out D. and puts in 
$, whereby the feofment i imports the manor of Sale; or 
14 grants a rent- charge to B. for life, and aſter ſealing 
and delivery B. raſes the deed, and enlarges the ſum or 
eſtate, this is a ſubtle making of a falſe deed within 

| this 
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bears, it is within this firſt branch, 
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this ſtatutes 'vide 1 hunt Reps Puckerin's caſe, ci 


| 151. P. 100. 


An aſſent after the fact committed. makes not the party 
aſſenting guilty, or principal in the forging; but it muſt 
be a precedent or concomitant aſſent. | 

2. What is a writing ſealed, deed, will, or court roll? 
The forging of a falſe cuſtomaty of a manor put un- 


der ſeal, whereby the intereſt of the lord is moleſted, is 
_ a, writing, under ſeal within this ſtatute.” Dy. 322. 5. 


Taverner's caſe, Dl 03. 5:22 
The inſerting of a clauſe in a will purporting a deviſe 
of lands without warrant or direction of the deviſor is the 


forging of a will within this ſtature, tho the whole wil} 
be not forged, and altho done in the teſtator's life by the 
clerk. that writes the will. Co, P. C. cap. 75. againſt 
the report of Dy. 288. a. Marvin's caſe. ' 8 
But note, this was when the teſtator was ſpeechleſs, but 


if he had his underſtanding, and aſſented to it, or pub- 
liſhed it afterwards, it is no forgery, tho at firſt written 


without his direction. 1 1500 | 
Forging ſurrenders, admittances, court-rolls of copy- 
hold lands are within this ſtatute, $ | 


If che deed or will forged purport only a leaſe for years, 
ee 


whereby the freehold is cha a rent-charge for 


A makes a leaſe for years to B. a forging of 10 aſlign- | 


ment of that leaſe from B. to C. is a forging of a deed 
within the ſecond clauſe, Co. P. C. ubi ſupra, againſt the 

opinion in Noy's Rep. in Merkam's caſe (V). 
But an aſſignment made here of a term for years of 
land in Feland is ſaid not to be within this Ratute, but 
uniſhable as a miſdemeanor at common law. 29 Elia. 
Newman's caſe, Hughes 3 Part, Mapa, 8 

3. What is a pronouncing or publiſhing, knowing 
ſame to be forged ? | 'S K | 
(8) Nos 2 42. * 


4 42 


, j 


r 


75 


dence of fact to prove his knowledge, 
cluſive, tho perchance de fa#o the deed be forged; for 
poſſibly there might be circumſtances of fact, that might 


HIS TORLIA PLACITORUM ONE. 
If A. forges a deed, and B. tells C. that the deed is 
and yet C. publiſheth it, it was reſolved to be 


forged, | 
within the ſtatute in Greſbam's caſe. P. 38 Eliz. Cam. 


Stellata (c). paſts | 3 
Bur it ſeems to me, tho ſuch a relation may be an evi- 
yet it is not con- 


make the perſon relating it, or his relation, not credible; 
ſo that that the knowing muſt upon the whole matter be 
left to the jury N e circumſtances of the caſe, and 
therefore the caſe of Greſbam being in the ſtar- chamber, 


9 


where the lords are judges of the fact upon the evidence, 
is no authority in this caſe. 1 


4. What is a writing, bill, bond, acquittance ? 
A will in writing concerning goods only, is within this 


clauſe (4). 


The forging of a ſtatute ſtaple, or recognizance in na- 


ure of a ſtatute ſtaple, is within this ſtatute, becauſe the 
party 8 hand and ſeal are to it; but not the forgery of a 


atute merchant or recognizance, becauſe they have not 
the conuſor's ſeal, Co. P. C. p. 171. 15 H. 7. 16. 4. (e). 
A. writes and ſeals à letter to rl and ſubſcribes it, B. 
cuts off the lower part of the letter with the hand of A. 
and puts to it the ſeal of his letter, and over it writes an 
acquittance, this is the forging an acquittance. Co. P. C. 


ubi ſupra. 


come to the point of felony, having before ſtated 
what is a firſt offenſe within this ſtatute. 

There muſt be a conviction of a firſt offenſe before the 
ſecond offenſe be committed, otherwiſe the ſecond offenſe 


" {c) This is the ſame with Mark- 


ham's caſe, and is cited by lord 
Cote for this purpoſe. Co. P. C. p. 
170. in margin. 

{d) This ſeems to be grounded 
on a miſtake of lord Coke, who in 


his comment on this ſtatute ſuppoſes 


the word eprztitg to be inſerted in 
the latter part of this clauſe, after 
the words any obligation or bill obli- 

tory ; whereas it is not ſo, for the 


ſtatute makes no mention of eurit- 


ings, but only with reſpe& to an in- 
tereſt in lands or annuities, and 


will of goods only; and ſo was the 
caſe cited by lord Coke in Dyer 302. 
5. which was of a will of a leaſe for 
years, and not of perſonal goods 
onlyz but this caſe is expreſly 
included in a later ſtatute, wiz. 2 
Geo. 2. cap. 23. which makes ſuch a 
forgery felony without benefit of 


clergy. | 
72 According to this caſe it 
ſhould be quite the reverſe ; for it 
is there ſaid, that the ſtatute er- 
chant has the ſeal of the party, 


© which, the book ſays, is not requi- 


ebnſequently does not extend to * ſite in a ſtatute A aple. 


Vol. I. 


7 | is 


dz 


* 
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is not felony ; arid therefore if before conviction of for. 
gery, A. commits a firſt and a ſecond offenſe, this ſecond 


offenſe is not felony within this ſtatute. 
And by e conceive, is intended not barely 


a conviCtion by verdict, where no judgment is given, but 
it muſt be a conviction by judgment. i 


And the indictment for a fecond offenſe muſt recite the 


record of the firſt conviction, that it may appear to be a 
conviction of ſuch a forgery as is within the ſtatute; for 


if it be not, the indictment of felony for the ſecond of. 
ſenſe fails, ee, Eg | 
And upon the evidence, tho the record of the firſt con- 


viction 0 5 to be proved, yet the matter of the firſt 


conviction ſhall never be re-examined, but muſt ftand for 
granted, and the party is concluded touching the truth 
of the matter of the firſt conviction by the record of that 


. conviction. * | 


Tf A. publiſheth a falſe deed knowingly, and be convict 
upon this ſtatute for this offenſe, and after ſuch convic- 


tion forges a deed, this is a ſecond offenſe, and felony 


within this ſtatute, tho the publiſhing. be prohibited by 
one clauſe, and the forging by another, adjudged P.) 
ac. B. R. Booth's caſe (f), Co. P. C. p. 172. for the 


words are, if be commit any of the ſaid offenſes the ſecond 


time : and ſo, if he be convict of forgery, the 1 
tion of a forged deed afterwards knowingly is felony, or 
if he he firſt convict of the forgery of a court-roll, and 
after that forges an obligation or acquittance; for the 
ſecond offenſe in any of the forgeries or publications is 
telony, tho it be of a different kind, if the firſt or ſecond 


offenſe be within the ſtatute (g). 


The hearing and determining of the offenſe againſt this 
ſtatute are limited to the juſtices of aſſize, or oyer and 
D 1s Cor Rep 34s 


receipts for money or goods, if done 


. (8g) Butby 2 Gee. 2. cap. 25 the with an intention to defraud any 
Belt without 


offenſe is made felony on x this act was made to con- 
benefit of c „and extends to all tinue for five years, and to the end of 
deeds, wills, bonds, writings obli- the next ſeſſions of parliament, and 
gatory, bills of exchange, promiſſo- ſo expired the x5th of May, 1735 
ry notes, indorſements, or aſſign but was revived and made perpe- 
ments of bills of exchange, or pro- tual by 9 Gev-.2. ch. 18. 


4 This 


t id >. AS as TY OOTY 


© 
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This extends not to the juſtices of peace; for tho in 
the commiſſion of the peace there is a clauſe, nes no# ad 
dudiendum & terminundum, yet they being commiſſions of 
a ſeveral nature, they are not compriſed under the Name 
of juſtices of oyer and #terminer (S. 

ut the court of king's bench may hear and determine 
theſe offenſes, for they are juſtices of oyer and Zerminer 
and more. Co. H. C. 41. P. 103. 
- The offenders as to felony in this ſtatute are excluded 
from clergy and ſanctuary. 


The ſtatute of 5 Hliz. cap. 20. concerning Egyptians. 


Vide guæ ſupra ſuper flat. 1 C 2 P. & M. 
By the ſtatute of 8 Eliz. cap. 3. No man ſhall bring, 
deliver, ſend, receive, or take, or procure to be brought, 


delivered, ſent, received, or taken into any ſhip or bot- 


tom any manner of ſheep alive, to be carried or con- 


e veyed out of this realm, or out of Wales, or out of Ire- 


„and, or any of the queen's dominions, upon pain 
* of forfeiture of all his goods, the moiety to the queen, 
© the other moiety to the informer, impriſonment, and 
&* Joſs of his left hand; and the ſecond offenſe to be felony. 

* But no corruption of blood of loſs of dower.” 
| Juſtices of eyer and terminer, gaol-delivery, or of the 
peace, have power to hear and determine offenſes. | 
The offender hath benefit of clergy, as well in caſe of 
felony, as of cutting off the hand. Co. P. C. cap. 42. 

The ſtatute of 14 Elz. cap. 5. concerning rogues and 
vagabonds, is repealed by the ſtatute of 35 Eliz. cap. 7. 
and ſettled in another way by 39 Eliz. cap. 4. and there- 
fore I ſhall refer it thither. | 

By the ſtatute of 27 Eliz. cap. 2. ** It ſhall not be law- 
ful for any Jeſuit, ſeminary prieſt, or other ſuch prieſt, 


* deacon, or other religious or eccleſiaſtical on what- 


ſoever, born within this realm, or any of the queen's 
* dominions, hereafter to be made, ordained or profeſſed 
by any authority or juriſdiction, derived, challenged, 
an 5 ee from the ſee of Rome, to come into this 
a or any of the queen's dominions, (except as in 


that act is excepted,) under pain of high treaſon, 


% Cre. Elin, 87. 


T 2 And 


689 


* 
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And any perſon, that after the end of forty days 
« ſhall wittingly and willingly reheve, comfort, 44,7 
maintain ſuch jeſuit, Sc. being at liberty and out of 


_ <. hold, knowing him to be a jeſuit, ſeminary prieſt, Oc. 


„ ſhall be adjudged a felon without benefit of clergy.” 
By the ſtatute of 31 £liz. cap. 4. If any having the 
96 rg Or cuſtody of any armour, ordinance, muni- 
* tion, powder, ſhot, or of habiliments of war of the 


e queen, her heirs or ſucceſſors, or of any victuals pro- 


«* yided for the victualling of any ſoldiers, gunners, ma- 
<« riners, or pioners, ſhall for lucre, or gain, or wit- 


„ ringly, adviſedly, and of purpoſe to hinder or impeach 


<< her majeſty's ſervice, embezzle, purloin, or convey 
« away the ſame, to the value of twenty ſhillings at one 
i or ſeyeral times, it ſhall be felony. ES | 
. < The proſecution to be within a year after the offenſe : 
no corruption of blood, loſs of dower, nor loſs of 
lands but during the life of the offender. 

The priſoner allowed to make any lawful proof for 


his diſcharge. Clergy not taken away. 


By the ſtatute of 35 Ez. cap. 1. It is enacted, That 
« 1t any perſon above the age of ſixteen years, who ſhall 
e obſtinately refuſe to repair to ſome church or chapel, 
or uſual place of common prayer to hear divine ſervice 
<< eſtabliſhed by her majeſty's laws or ſtatutes, and ſhall 
<« forbear.to do the ſame by the ſpace of a month next 
« after without any lawful cauſe, ſhall at any time after 
« forty days next after the end of this ſeſſion of parlia- 
ment, by printing, writing, words or ſpeeches, adviſed- 
ly and purpoſely, go about to perſuade others to im- 
„ pugn her majeſty's power in cauſes eccleſiaſtical, or 
<«« perſuade others to torbear coming to church to hear 
« divine ſervice, or receive the communion according to 
law, or to be preſent at any unlawful conventicle or 
meeting, under pretenſe of exerciſe of Pre. contrary 


< to her majeſty's laws; or ſhall after the forty days wil- 


« 1ingly join in, or be preſent at, ſuch aſſemblies or meet- 
<< 1ngs under colour of exerciſe of religion, contrary to the 
<« laws of this realm, then ſuch perſon being thereof 


_ < lawfully convicted ſhall be committed to priſon, there 


to remain without bail or mainpriſe, till he ſhall con- 
| - « form 


* 
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* 
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being required 
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. form and yield to come to ſome church or chapel, and 
hear divine ſervice according to the queen's laws, and 


make open ſubmiſſion and declaration of his confor- 
* mity, as by the act is preſcribed. „ n 
And if ſuch perſon ſhall not within three months, 
by the biſhop of the dioceſe, or juſtice 
« of peace of the county where he is convicted, come to 
« ſome ere church to hear divine ſervice, he ſhall ab- 
jure the realm, as by that act is appointed. 2 
And if he ſhall refuſe to abjure, or having abjured 
« ſhall not go, or elſe ſhall return without the queen's 
« licenſe, it is felony without benefit of clergy. ; 
No loſs of dower, corruption of blood, nor forfei- 
« ture of lands longer than the life of the offender. 5 
Special puniſhment by forfeiture of 10 /. per men- 
« /em, for ſuch as relieve them, except father, mother, Sc. 
Not to extend to women or popiſh recuſants.“ IC 
Tho it were formerly doubted, yet upon great conſide- 
ration by all the judges it hath been reſolved, that this 
ſtatute is in force. . 
But to make up the offenſe to be felony, there are ſo 
many circumſtances required, that it is. difficult to have 
any legal conviction according to this ſtatute. i 
1. The party muſt be above ſixteen years old. 2. He 
muſt obſtinately-refuſe to come to church ; which obſti- 
nate refuſal cannot be without a requeſt or monition ro 
repair to church. 3. He muſt forbear to come to church 
fer a month after ſuch refuſal, without a reaſonable cauſe 
of abſence. 4. He muſt do ſome of thoſe acts limited 
by the ſtatute, as to diſſuade coming to church, Fc. or 
after that month's abſence be at an unlawful conventicle, 
And all theſe things muſt be preciſely charged in the 
ind ictment, and proved upon evidence, or otherwiſe no 


ſuch commitment, or abjuration, or felony can follow. 


And therefore, altho many have been haſtily convicted 
upon this ſtatute upon general indictments of not coming 
to church, and being at an unlawful conventicle, yet ne- 
ver was any convict before me upon this offenſe, becauſo 
theſe circumſtances were either not laid in the indictment, 
or not effectually proved. N N 

s 1:3 Beſides, 


by 
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* 
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< pear dangerous, or will not be reform 
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+ Beſides, it is difficult to ſay, what conventicle, upon 
of exerciſe of religion, was in thoſe times — 


ry to the laws of the realm, unleſs maſs, or by maſs- 


prieſts, tho of late time it hath been ſettled by ſpecial 
acts of this parliament, viz. (i) . 

- The reaſon why popiſh recuſants are exempted out of 
this act is, becauſe there is proviſion touching them in the 
n 

By the te of 35 Elz. cap. 2. If any popiſn re- 
* cuſant, not having an eſtate in lands of 1 marks - 
per annum, or goods to the value of twenty marks, 
<< (other than feme-coverts) ſhall not repair to his dwell- 
<< ing-houſe, &c; according to the act, and preſent him- 


& ſelf, and his name to the miniſter and church - wardens 
of that pariſh; or after their coming, ſhall go five 


<< miles from their dwelling, and being therefore taken, 
<< ſhall not, within three months 2 hate taking, come 
to church, and make their confeſſion of conformity, 
< as in that act is expreſt, being thereunto required by a 


_ < Juſtice of peace, or by the miniſter or curate of the 


© pariſh, then ſuch recuſant being thereunto required by 


- * two Juſtices or coroner of the county, ſhall abjure the 


realm for ever; and if he refuſe to abjure, or having 
* abzured, refuſe to go out of the realm, or being gone, 


| © ſhall return without licenſe, it ſhall be felony without 


0 of? 8 
W 97 {tatute of 39 Eliz. cap. 4. All former ſtatutes 
- , againſt rogues and vagabonds are repealed; and among 


other things it is enacted, © That if any rogues ſhall ap- 
1 2 ir al be 
* iſh Hife by the provi | &, it 

« lawful Agha fr Ange yoo ackh whereof one of the 
* Nuorum to commit him to the houſe of correction till 
<* the next quarterSſſions, and then the major part of 
Fitta mme 


© (3) There is a blank here in the church of is declared 


NI. S. but the acts here meant are 16 be à conventicle contrary to law 
Car. 2. cap. 4. and 22 Car. 3. cap. 1. but theſe acts are naw of no force 


which ſtatutes every aſſemhly for © againft'proteſtant diſſenters, by rea - 


dif 
| feligious worſhip of five or more ſon of the taleration act. 1 F. 
. beſides the family, in other manner M. cup. 8, "% 
0 than is allowed by the liturgy of the b 14494 
54 1% -6 * Vt 2 n 


n 
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ſhall 
2 oy 1 0 priyy pry pj, MY the 10d e cog 


or condemn him to 


00 715 of ür mz * 1 ic any ſuch rogue fo 17 5 


« ſhall return Wide lawfyl, warrant, it 
66 Bal Yo to be heard and 1 ined 1 in that coun * f 
Land © or e where he ſhall be 10 a rehended. . 

"ov in this cafe the offender h hath 2 5 a 
This act is continued by the ſtatute of 1 Fa. can. 4 
3 Cor: I. cap. 4. 3nd 16 Car. 1. gap. 4. 
WI; 4 of 3 Fac. c «7+ Tt is farther 
at ſuch dangerous and incofrigible rogues ſhal 1 
and 


| dgment of the ſame juſtices in the ſeſſions he br 
40 77 the ſhoulder 115 ih the letter R. and be ſent to 


i _ +2» 


« place of his laſt qwelling; and if it cannot be known, 
an 10 ace of his irh; and if ſuch rogue be 

« 5 May 0 Ending in ging or wandering co 

« ry to this ſtatute, it ſhall be felony witho ut clergy, and 

« tried in the county where he hall 50855 = 


This * is like wiſe continued by 3 Go. I, and 16 Car. 


1. ca 

Frey 1 at oo not take ava the puniſheene by the 
ftatute of 39 7 iz. cap, 4. büt 8 election to the juſ- 
tices in the . to 5 18 either. n 

| the ſtatute iz. cap. 17. © 1. Idle an - 
* pda ſoldiers ST ol 2510 rſons 7 5 oof 
N „ing as ſoldiers or mariners. 2. Idle oj wandering ſol- 

« diers coming from ſea, not i 4 teſtimonial under 
8 the hand of a juſtice of Bye letting dowb the time 
and place of his land} e of his dwelling. and 
e birth, tos bn © a time 3 © bis pal gs thither, 

* Or exceed ing the Be limited b his te imonial four 
teen days, Ales he f Us fick, be be in truth a fol 
L We or mariner. very wandering ſoldier or ma- 

er, or every perſon wandering as a ſoldier or 105 
* riner counterfeiting his teſtimonial, or havi ant; ame 
_ © forged teſtimonial about him, knowing the to 10 
10 forged, is a 7000 without n of clergy. x dice hey th 


| 3 81 1174 * 92 Thys 


of 
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Tuts offenſe may be heard and determined before but 
 - tices*of aſſize, gaol-delivery,' or of the peace, havi 

| Pao to hear and RTE: felony. No en & 
blood 
Ia freeholder will take him into ſervice for a year, 
and he he becomes bound by recognizance, ut per fatute, ng 
arther proceeding to be again him; but if within the 
> he departs without licenſe, i it is felony without bene. 
fit of Clergy: 
Continued by 3 Car. 1, Nl 1 . 2 >. 


And thus far for felonies en time of queen 
in he Ungar kt theſe enſ fas 
In the ti ng ames e enſuing <lonies were 
4 novo enacted. ** 


By the ſtatute of 1 Fac. cap. 11. “ If an on with. 
e 1 his majeſty's e of England ch por Wales, be- 
6 < ing married, do at any time after marry any perſon or 

„ perfons, the former huſband or wife being 125 every 
<« ſuch offenſe ſhall be felony, and the party offending 

 < ſhall receive ſuch proceeding, trial aul execution in 
< ſuch county where he or'ſhe 1s taken.” 

This act hath five exceptions. © 1. It ſhall not extend 
to fach perſons, whoſe huſband'or wife ſhall be continu- 
ally remaining beyond the ſeas, for the ſpace of ſeven 
years together. 2. Or whoſe huſband or wife ſhall ab- 
ſent him or herſelf in any place within the king's domi. 
aions, the one not knowing the other to be living within 
that time. hs Nor to any perſon divorced by any ſen- 
tence had or to be had in the eccleſiaſtical coutt. 4. Nor 
to any perſon whoſe marriage hath been or ſhall be de- 
clared yo by 1 7 5 mor . 9 5. Nor 

o an on or perſons for or by reaſon © marr! 
ha 45 be had within the age 6 conſent. * oP 

This felony not to make corruption « of blood, or loſs 
of dower, or  diſheriſon of the heir. T 
Op 1. Obſervables upon the body of the act. 

Altho the ſecond marriage be ſimply void, yet the par- 
liament thought it juſt to make it Ney. | 


A. takes B. to huſband in England, and after takes C. 
10 huſband in Ireland, ſhe is not indictable in England, 
becauſe the offenſe was committed out of this kingdom, 


But 


r — = 


5 king's dominions, if the p 
yt notice. there makes the 2 but not when the 
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But if A. marries a huſband in Feland, and comes into 
England, and marries a ſecond huſband here, it is felony; 
The former caſe was accordingly 1 ruled at Newgate” 16 
fions (. 

A. takes B. 40 Neben in Bolland and then wg 


land takes C. to huſband, living B. and then B. dies, and 
C. ſhe marries D. this is not marrying a ſecond 


huſband, the former being alive, for the marriage to C. 


living F. was ſimply void, 2 ſo he was not her huſband ; 
bur if B. had been living, this had been felony to marry 
D. in England : ruled at Newgate ſeſſions * 1648, the 
dy Madiſon's caſe.” 

The gl and n doe ta be allowed 4 wir 
neſs againſt the huſpand; but I think it clear the ſecond 
wife may be admitted to prove the ſecond marriage ; for 
the is not his wife, contrary to a ſudden opinion deliver- 
ed in July, 1664, at the aſſizes in Surry; in Aribur Arm. 


firong's caſe ; for ſhe is not ſo much as his wife de facto. 
Vide que dixi ſupra fuper ſtatut. 3 H. 7. cap. 2. p. 661. N 


2. Obſervables touching the excep tions. 
As to the fir, If the huſband or wife be beyond the 


ſeas ſeven years, tho the party in England hath notice'that 
he or the is living, yet ĩt is 9 vhich appears by 


the ſecond exception, where the is-commorant'in 
arty hack notice, it is fe- 


and or wife is beyond ſea; and yet in the former 


r N nm ee d n Fide 
22 E. 4. Confultation 53. 


Suppoſe the firſt vin or 


As to the ſecond exception: 
or Ireland ſeven years, 


huſband be abſent in New-Eng 


128 beyond 5 ſeas, and ſo within the words of the 


pores within the kl $ dominions, and 


bikes words of the ſecond exception, unleſs 


without — 2 in favorem vite the words witb. 


in the king's dominions muſt be Mtended within England, 


ales, or Scotland, to make both clauſes conſiſtent ; but 


however the Iſle of /i ight is not beyond the ſea within the 


firſt clauſe, becauſe infra corpus comitatils Southamptow': 

ſo for Sell, Lundy. Quere of Guernſey, Jerſey. « 3 
. n Rk 19 | 
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440 dhe chind excencion ; r 
rened is e winch n e fr then 


HINT i ir ar Fre marry, 13. Car, . 


J. R. Penta calc; it was doubted, whether a 8 
tand /avitie, were ſuch zairer * within 
| to he 3 provi A 


Bp 
7 27+ p. 89. But 
17 — ac e 
WAS qnce à divorce. 

ny be within the 


as weill AS IT 5. | © 
Fon Bn anon ve gh to the firſt marria for 
either of them may. 74/{jre before they have both con. 
42 55 [wat J R. Babington's caſe, G P. C. 
ag. a 
de fa momapaf oe un ee of For | 


| 650 years a ſecond marriage by either is felony, tho they 


2 becauſe 38 to . Kipd, efpecially 
dhe Ariage, 
pf diſcretion, "at a rep. f pi 1 


2 Oblernabies rauchingahegrial. 1.1 
| "he gralto he in le county y 3 67 
| mars r ſand Fargo as, tho be | hey 


Fiir ma he done — I 7.480. 1. of 
Win 7 P. C. wr p. By. 4 


poo tans begins r 35 
Kune ion, it 3 96, ue repealed; 
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1. Tbet if any perien ſhall uſe; praſtiſe, or exerciſe 
| « pm — conjuration of any evi or wicked 
2 Qr ſhall confuls, event wick entarigis; n- 
«fon ee wor 


W 
| any dead mon, woman, ele 
| . n or the ſhin, 
« boos or ay : pare of any dead perſan, to be em- 
« ployed in any manner of wuxheraft, ſorcery, \ BUD, 
„er inchavament. 


« 4. Or hall uſe, praftiſe, or exerciſe any witcherafs, 


I « Gfferdeath as/afcloa without clergy. 
| « 1, If any perſon ſhall er 
* inchantment, charm, or ſorcery, to tell where any 
| « treaſure of gold of Wver way be found in the garth- or 
*-othap heaps — 
LEY 'Or where goods, or things loſt or aalen ſhould | 
2 ELL the intent 0 
Or any ſorcery, to gro- 
© whey 94 ppg of peſo 
| pd Lowry any cattle or any | 
8 — or impaired. 
5. . Or wo hurt 0r eim any perioy in Ks e be 
by” tho the ſame be not effected or done. 


ictian one s impriſonment without 
| de aan ane rv un heh: 


+ by nd is or her fault. ar 

f Ker — 2 like aßen 

ä de convict and attaint of ſuch ſecand offenſe, he 

f * ſuffer death ug a felon -withoub-clergy 3. but no n of 

| * dower, corruption of blood, nor heir difherued,” 

| By the ſtatute of 1 Jac. cap. 31. perſons going abroad 

ö with a felony; but this act is diſoontinuedd, 

ere ſaith, Co. P. C. p. 90. but 3 Car. 1. cap. 

** revived or continued it to the end of * firſt 

1 


1 

: - Rd 
-&6 
© - 
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ſeſlion-of the vert parliament. d Ne 

it is continued till repealet. 2 b 85 4 

But it gives no forfeiture of SAY 85 or chr 
By the i =; pow Kat cap. 4. If any ſubject piſs 

Hout of this realm, to the intent to ſerve any foreign 

4 prince, ſtate, or potentate, or ſhall paſs over the ſeas, 


und there ſhall voluntarily ſerve any ſuch foreign 


<«: prince, c. not ha aving before his or their paſſing taken 
" « Hoa, cribed in that act before « map cuſtomer, 
of the port, haven; or creek, or their de. 


22 8 deputies, or being a gentleman, or of higher 
* or hath born office of a captain, * ni or 


other place in the camp ſhall paſs, c. before he hath 


4 taken the oath;'and given bond, Sc. it is felony. 


FThhe trial ſnhall be in the county where the offenſe is 


< committed, viz. the place of his departure, tho that 
be hut part of the offenſe, and there they ſhall enquire 
«© of the reſt of the offenſe committed 5 9 Viz. 
« his ſervice there (). | 

146 The offender hath his clergr. | N 
® ee corraption:of blood nor loſs of dower.” 2 

By the ſtatute of 21 Fac. cap. 20. All perſons who 

* dekibowiedge or procure to be acknowledged any fine 


N or fines, recovery or recoveries, deed or deeds enrolled, 


«© ſtatutes or zances, bail or judgment, in the 


« name of any perſon or perſons not privy or conſenting | 
= to theſame; and” being thereof lawfully convicted or 


4 attaint, ſhalli incur the PR of felons without be: 
be. nefit of clergy. 


« No corruption of blood nor lof.of dower. Fa 
A bail taken before a judge, is not bail within this 
ſtatute till it be filed of yon and if it be not filed, 

acknowledging thereof in another's name any ng 
{tony but a miſe only (0). 2 

The ſtatute of 21 Fac. cap. 27. for.murdering baſtard 

ehildren : this I ſhall-reſerve to the nile ou aca Part 


Il. cap. 39. b eee 3 | 
mg >. 1 | 
(mi). Cox P.C.p. 10 e. + ® Bat ths er made nen by 


049 1 


* 


4 , «< . 0 
24:3 ao. 9 * - 4 # 4 4 Ss 4 4 % 5 " 2 , 
* And 
8 % 5 N * * 
: © , F * 
* * - 
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And thus far of ſelonies in the time of king James. 


in the time of king Charles I. I find not any new en 


a&ed felonies. 
therefore come to the time of king Gharles II. ( 


( Here the breaks 
off, our author Og PR 
no farther; but to 
more complete, it is thought 7 
to ſubjoin an account of the ſe- 


veral felonies which have been en- 


ated ünce that time, by v 2 
will appear, that latter times have 


been no leſs fruitful in multiplying 
capital puniſhments, than | 


ones were. 4 


r q . . 6 WH 4 


— 


© Felonies enafted in the time 7 king Charles II. 


1 I. Tranſporting wool. 


Bruze 14 Car. 2. cap. 18. it is 


made felony to tranſport wool 
out of England, ” Wales, or Ireland ; 
but by 7 & 8 W. 3. cap. 28. the 
making it felony is repealed, and it 
is reduced to a miſdemeanor, which 
by that and later ſtatutes n 
to ſevere penalties. LY! 


II. Croentry s act concernin 
diſmembring or disfiguring. 6 


By 22 & 23 Car. 2. cap. 1. my 
ſhall of malice forethought, and 
ng in wait, unlawfully cut out or 
iſable the tongue, | 
- Pat out an eye, | 
Slit the noſe, 
Cut off a noſe or li 
Or cut off or diſable limb — 
member of any other * 
intention to maim or disfigure, — 


their counſellors, aiders, and abet- 


ters, ſhall be guilty of felony with- 
out benefit of clergy. 

Attainder on this ſtatute ſhall not 
work any corruption of blood or 
forfeiture, 


* a member of 


but libert 


the houſe of commons, had a little 
before been aſſaulted in the ſtreet, 
and his noſe lit, which gave occa- 


fion to the this act, which 
from him was d 8 act. 

Upon this ſtatute, Coke and Wood- 
burne were condemned and execut- 


wn olk 3 Geo. 1. for 
ting the noſe Cride. _ 
State on Fol. VI. g. 212. $ 


III. Maliciouſly burning tacks 


of corn, or 8 ct in 
the night. 


By 2a & 23 Car. 2. cap. 7. "Who- 
ever ſhall in the night-time malici- 
ouſly, unlawfully, and willingly, 
burn any ſtacks of corn, hay, or 


darns or other ho or 
Fa _ 


ngs, or kilns, | 
Or ſhall in the night-time malici- 
ouſly, unlawfully, and willingly, 


kill or deſtroy horſes, ſheep, or other 


cattle, ſhall be guilty of felony ; 
is given the offender to 
chuſe tranſportation for ſeven years. 
Attainder on this act ſhall not 
work corruption of blood, loſs of 
dower, or diſheriſon of the heir. 


— 


During the 1 reign of king Janes II. 7 do not fot ay 


' new enacted felony. 
Felonies enafted in the time of king William, Ul. 7 55 
I. Perſonating bail. bail, ſo as to make him liable to the 
Y4H#.& M. cap. 4. Perſonat- n 


ing another before thoſe who 
have authority by that act to take 


f 
£ 


* 


that ſuit or action, is made 22 
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Mie bank, 
"Or aoy bank biff or bank note 


or note, 
Or altering 
any 


oounterfeiting or reſembling 
the impreſſi | 


ing like gold, 


wont benefit of clergy. 
IV. Counterfeiting the ſeal of 
| the Bank, bank-notes, &c. 


By s cap. 31.5. 36. 8&9 
F. Ars rr gry” Af 5 | 
4 FR nn f — 


Felonies enacted in the time of gueen Anne. 


I. Wilfullydeftroying any ſhip, under-writer of the policy of insur. 


12. It is Riony for 199d goods therein. 


By 5 Ann. cap. 31. Receivers of 
t ſtolen- goods, wing them to be 


ft | faid * 
fame to be done to the prejudice of ſtolen, are declared guilty of felony, 
Or for the owner, captain, G. to 


do the like, to the prejudice of any 755 1 


| 9: The forging the common ſeal -* 


12 eraſing or altering any ſuch 


Or receiving, ng, or putting 


Sd 94. 


8 


wood, tinderw 
Rr 00d, or copie, 


#1440214 -PLactfortle CORONE. 


III. Aſſaulting A privy 1 


the execution of 


n clergy ts th 
20 ee of 
or l 4 * 


. 


ſee ſupra p. 230. in notiv, 
Iv. Counterfeiting the ___ ing any hole in a tip in diſtreſs, 


the Sovth-Seacom 9 to 
La 1 e. e 2 Hos or aiding or | 
g Anh. 21. It is felotiy fly doing tend- 
e i eny 


— the — 1 
h- Sea — 


JS or aher 


2 ES 7 — 
per ſon, e ec 
np. 1» 
v. Making an hole in a hip, or 
ſteal 


ing any pump from a ip. 
By 13 Ann. cap. 18. made perpe- 
1 Dev. l. cab. 13. The mak- 


is made 
nts ot 


fetony withoat bene® 


Bu: fon 10 1 cup. 3. Ern 
„ 
of 1 Mar. 


— of twelve 


one hour after proclamation made 
to depart, ſuch continnance is made 
wy. without benefit of c 3. 
As alſo to oppoſe or bi the 
reading the 


Or 2 to the number of 
twelve for one hour after ſuch bin- 


derance fo inade, having knowledge 
97 
4. the fame a& it is A 
eſit of clergy for any perſons, 
balawfully and opt embled, 
with force to pull down, or degin to 
down any church, or chapel, or 
ding for religious worthip allow d 
by the toleration act, or 83 dwell- 


1. — burning hay 
wood or coppice. + 
K TS und 6 Oro. x. 


16. It is perſon 
maliciouſly to ſet o re N an 


— £4 — neg le eo 3 — ä 7s 1 
Fan anal . the f George | 
I. C riotous afſem- IIII. Returning from tranſpor- 

ies. tation, taking a reward for 


term, without licence from his ma- 
jeſty, be ſhall be —4 of felony 


without benefit of 

- By the ſame Abele, Chocver halt 
take any motiey or reward under pre- 
tence of helping any perſon to ſtolen 
goods, unleſs he apprehend ehe felon, 
and give evidence againſt him at his 
trial, mall be guilty of felony, and 
ſhall fuffer in the ſame manner as if 
be had ſtolen them himſelf, with fuck 
circumſtances, as- the ſame wert 


ſtolen. 
Upon this clauſe Yonathan Wald 
war bs 10 Geo, I. 


IV. Counterſeitingarmy deben- 


By 5 Geo. 1. 888 


cap. 117. J Ges. t. cap. 3. It is felony 
be _ for any 
on to alter or any 
or fraudulently to ihe dut any 
other than for the ſue verdified by 
the commiliogers. 


* 


7 
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V. Counterfeiting Seuth-Seo re- 
ceipts or warrants, Sc. 


Dy 8 Ges. 1, rap. 11. It is made 
Felony without benefit of clergy for 
any one to alter, forge, or counter- 
feit any er e a ſub- 
ſcription to th WOW"; ITY 

* warrant for à dividend, 
Or any indorſement or writing 
erco... 
5 n 
aud any one. 


VI. Counterfeiting the ſeal of 


the two aſſurance companſes. 


Dy 6:Geo. I. cap. 18. The counter- 
of the afſurance companies, now 


known by the names of the Royal 


1 13 


or other obligation — their com- 
mon ſeal. > 8 


Or knowingly. paying away ſuch | 


policy, &c. or demanding the mo 

thereon, is felony without benefit of 
VII. Maliciouſly ſpoiling the 
2 | Ga of. any perſons in 


By 6 Geo. i. rap. 23. The wilful 
and malicious teating, ſpoiling, cut- 


ting, burning, or defacing the gar- 


ments or clothes of any perſon in the 
ſtreets or highways is felony. 
VIII. Smuggling. 

By 8 Gee. 1. 6 18. If any perſons 
"above the number of five carrying 
- offenſive arms, or being in diſguiſe, 
ſhall be found paſting with foreign 
goods ' from any ſhip without due 
entry and payment of the duties, 
Or ſhall forcibly reſiſt any officer 
of the cuſtoms or exciſe in the ſeifing 
run goods; they ſhall be guilty of 


- IX:Counterſeiting the name of, 


or perſonating a proprietor 
for transferring ſtock, or re- 
_— ceiving dividends, 3 
By 8 Geo. 1. cap. aa. To eounter- 
ke the name of any proprietor, 
. To 
-or 


- ec - 


* 


forge or procure to be forged, 
I to add and adh in forging 


a letter of attorney, or other inſtru- 
br vw to —— er any ſhare in the 
capital ſteck of any corporation 

bliſhed by act of parliament, "54 
Or to receive any annuity, or di- 


 vidend attending fuch ſhare, 


Or fallly to perſonate any proprie- 
tor. for 


X. Tbe like as to annuity orders, 

By 9 Geo. 1. cap. 12. To do the 
"like with relation to any annuity or 
der, is made felony without benefit 


r 
XI. The Waltham-black act - 


gainſt appearing in diſguiſe in 
any foreſt,  &c. unlawfully 
hunting deer, robbing any 
warren, deſtroying fiſh, maim- 


Or altering any policy, bill, bond, , ing cattle, d Ane trees in 


any avenue, c. firing houſes, 
ſtacks of corn, &c. — 
ſhooting at any perſon ſend- 
ing threatning letters, &c, 

By 9 Gee. 1. cap. 24. continued by 


( 12 Geo. 1. cap. 30. and 6 Geo. 2. cap. 37. 


till Sept. 1. 17 $6, and from thence to 
the end of the next ſeſſion of parlia- 
ment, it is made felony without be- 
nefit of clergy, for any perſon armed 
with offenfive weapons, and havin 


his face blagked, or otherwiſe di- 


guiſed, to appear in any foreſt, chaſe, 

park, Ge. or in any high road, open 
ath, common, or down, ; 
Or unlawfully and wilfully to hunt 

wound, kill, or ſteal any red or fal- 

low deer, | | 

PP.» unlawfully to rob any warren, 


1 
Or to ſteal any fiſh out of any 
river or pond, N 

Or unlawfully to break down the 
head or mound: of any fiſh-pond, 
whereby the fiſh ſhall be loſt or de- 


oy * 
unlawfally and maliciouſly to 
kill, maim, or wound any cattle, 
Or to cut down, or otherwilſe de- 
ſtroy any trees planted in any ave- 
nue, or growing in 7 ee or- 
chard or plantation ornament, 
ſhelter or profit, * 
Or to ſet fire to any houſe, barn, 
or out- houſe, hovel, cock, mow, ot 
ſtack of corn, ſtraw, hay, or * 


e purpoſes aforeſaid, is 
felony without benefit of clergy. . 4 


2 VE mpoLou co=© ooo 


Or maliciouſly to ſhoot at any 


perſon in any dwelling - houſe or o- 


ther place. 
Upon this clauſs Edward Arnold 


- qvas convicted at Surrey lent affiſes, 


1723*4, for ſhooting at lord Onſlow.) 
Or knowingly to ſend any letter 
without any name, or figned with a 
fictitious name, demanding money, 
yeniſon, or other valuable thing; 
Or forcibly to reſcue any perſon 
helog lawfully in cuſtody for any of 
e offenſes before - mentioned; 
Or to procure any perſon by gift 
or promiſe of money, or other re- 


; 1 to join in any ſuch unlawful 


No attainder on this act ſhall 


work corruption, of blood, or loſs of 


dower or forfeiture. 
This act was occaſioned by the 
devaſtations and injuries then lately 


committed in a violent manner by 


ſeveral perſons near Waltham, who 
had appeared blacked and diſgaiſed 
in the chaſes, foreſts, c. and was 
from thence called the HFaitham- 


lat ad. = 
XII. Concerning the pretend- 


ed privilege of the Mint in 
- Southwark. 


- 


fon ſhall within the place commonly 
called the Mint, or the pretended 
limits. thereof, wilfully obſtruct any 


perſon ſerving or endeavouring to, 


ſerve or execute auy writ, warrait, 

or legal proceſs, &c. | 
Or ſhall aſſault, or abuſe any per- 

ſon for having ſo. done, whereby he 


2 receive any damage or bodily 


5. | 

Or ſhall oppoſe any officer of juſ-- 
tice, or perſon aiding ſuch officer in 
the execution of any writ, warrant, 
or proceſs, &c. or ſhall be abetting 
thereto ; | 

Or ſhall reſcue, or knowingly har- 
bour or conceal any priſoner taken 
upon ſuch proceſs ; - 

Or ſhall preſume to exerciſe any 
unlawful juriſdiction for ſupporting 
the pretended privilege within the 
faid place, ſuch offender ſhall be ad- 
judged guilty of felony, and be tranſ- 
ported for ſeven years. | 

And if any perſon wearing any 
ward, cc. or having his face or 

Vol. I. 


guilty of 5 
XIII. The like with feſpect to 


By 9 Geo, 1. cap. 28. If any per- 


- 
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body diſguiſed, ſhall join or abet 


any riot, or oppoſe the execution 
any legal proceſs, c. within the li- 


mits aforeſaid, ſuch offender ſhall ' 
be 2dju 2 arg of felony with- - 


out benefit of cl 6 


And every perſon aiding or abet- - 


ting, concealing or harbouring ſuch 
diſguiſed 2 ſhall be adjudged 
lony, and be tranſported. 


Mapping, Stepney, c. 


By 1x Geo. 1. cap. 42. The ſame, 
viſion is made againſt moſt of the 


id offenſes, if committed within 


the hamlet of Wapping, Stepney, or 
any the place within the bills t 


mortality, whereof preſentment ſhall 
have been made by the grand jury at 
a general or quarter · ſeſſions. 


XIV. Counterfeiting Eoff-Indie 


bonds, or indorſements there- 


on, or on Soutb- Sea bonds, Fc. t 
By 12 Geo. N cap, $6. Whoever@halt 
e 


forge or count t, or wilfully aſ- 
fiſt in forging or counterfeiting the 


name or hand of the accountant - ge- 


neral, of the court of chancery, the 
* clerk of the court, report 
office, or any of the caſhiers of the 


bank of England, to any certificate,. ' 


report, Ge ” 


Or any Eaft- India bond or in- 


dorſement thereon ' 

Or a indorſement on any South- 
Sea bond, ſhall be adjudged guilty 
of felony without beneſit of Clergy. 


XV. Aſſaulting any maſter- 


wool-comber, weaver, mali- 


ciouſly breaking tools, &. 


By 12 Geo. 1. cap. 24. If an oy 
ſon ſhall. aſſault any maſter Mary | 


comber, or maſter weaver, or other 
perſon concerned in the woollen ma- 
nufacture, whereby he ſhall receive 
any bodily hurt, for not complying 
with any ſuch illegal by-laws, &c. 
as in the att mentioned; 


Or ſhall write or ſend any threat- 


ning letter to ſuch perſon for not 


complyng with ſuch illegal by-laws, 
or with any demands or pretcnſes - 
of his workmen, or others employed 
by him in the woollen munufaQure, 


be ſtall be deemed guilty of felopy, 
and = tranſported for ſever years. 
* 


— —— — — —— - — 


> 


| ve il} Oar 2. cap. 20, It 
is made . 

clergy for any perſon mahciouſly to 

: gate or other fence. belongiag to 


' ſuch - turnpike erected to prevent 
paſſengers from paſſing 'by without 


or receipt for money or goods, or 


. © ©. 


* 
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Or if any perſon ſhall maliciorſly not having the conſent of the owner 


cut ur deſtroy any woollen goods in foto do; 
- the loom or on the rack; 


Or ſhall break or enter by force 
Or ſhall deſtroy any rack on into any houſe or ſhop by night or 


- which ſuch goods are hanged in or- by day for any of the purpoſes afore- 


der to dry; ſaid, ſuch offender ſha}l be adjudged 
Or ſhall wilfully break any tools guilty of felony wit benefit of 
vſed in making ſach wollen goods, clergy. | 3 | 


False enatted in the time of king George II. 
1. Maliciouſly breaking, down III. Stealing lead, iron, &c. 
- > turnpikes.” 83 houſe or building. 
8 Lg * 4 Geo. 2. cap. 32. To ſtcal 
Y x Go. , cap. 19. 5 Geo. 2. np, 2 7 with intent to ſteal 
, any lead, iron bar, iron gate, i 
felony without benefit of {45 or iron rail fixed to 5 
dwelling-houſe or other building 
uſed with ſuch dwellhing-houſe, or 
fixed in any garden, ofchard, court- 
yard, . oe ne belonging to 
| | . _ any dwelling-honſe or other build- 
the NS Racy bn fo ref ing, is felony, and ſo it is in the aid- 
on * 4 cuſtody ers and abetters ; and ſuch as ſhall © 
inder by this a 11 buy or receive ſuch lead or iron, 
Attai 2 e dover-- knowing the ſame to be ſtolen. 
| to rob. 


break down or deſtroy any turnpike- 


II. Forging of deeds, ſtealing - By 7 Geo. 2. cap. 2. It is made 


See. felony with any offenſive weapon or 


8 inſtrument unlawfully and malici- 

By 2 Gro. 2. cap. 25. The forg- oullyto affault, or by menaces, or 
ing or counterfeiting, or procuring by any forceable or violent manner 
to be forged or counterfeited an7 to demand any money, goods or 
deed, will, bond, writing obligato- chattels of any perſon, with a felo- 


ry, bill of exchange, promiſſory note nious intent to commit robbery on 
for payment of money, the indorſe- ſuch perſon. 1 


meiſt or aſſignment of any bil h of ex- V. Counterfeiting the ac- 
change, or promifſory note for pay- ceptance of a bill of ex- 
ment of money, or any acquittance - change, or any accountable 


knowingly to utter or publiſh as receipt. | 
true any 1 inten- By 7 Geo. 2. rap. 22. If any per- 
tion to defraud any perſon, is felo-—- fon fall falſly make, alter, forge, 
ny without benefit of clergy. or counterfeit, or cauſe or procure 
By the ſame ſtatute to ſteal or take to be counterfeited, c. any ac- 
by robbery any bonds, notes, orders, ceptance of any bill 'of exchange, 
tallies, Ac. is felony of the ſame na- or the number, or principal ſum of 


ture, and in the ſame degree, as if any accountable receipt, for auß 


the money ſecured by. ſuch bonds, note, bill, or other ſecurity for pay- 


c. and remaining unfatisfied, had ment of money, or any warrant or 


been ſtolen or taken by robbery, * order for payment of money, or 
This act Was made to continue delivery of goods, with intent to de- 


only for five y from 29 June fraud any perſon, or ſhall with ſuch 


1729, and from thence to the end intent knowingly utter or publiſh 
of the then next ſeſſions of parlia- the ſame as true, he ſhall be deem - 
ment. ö ed guilty of felony. 


[Far the contfnuation of felonies enacled bee the 7 Geo. 3-/ee 5. 731, Kc, 


„ 


: 
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Certain pturrol obſervations concerning ſeimiel. iy at 


1. CYENERALLY if an act of parliament be, that if 
| a man commit fuch an act, he ſhall have judg- 
- ment of life and member, this makes the offenſe felony, 
and this was ordinarily the clauſe uſed in antient ſtatutes, 
as Weſtm. 2. cap. 34. (4), 14 E. 3. cap. 10. 28 E. 3. cap. 
3. 13 R. 2. cap. 3. & Co. P. C. cap. 29. P. 91. | 
2. And conſequently there enfued thereupon corrup- 
on of blood, eſchete to the lord, and the wife's loſs of 
888 | 45 | | 3 
3. But yet there may be, and frequently are, in acts of 
parliament making new felonies, proviſions, that there 
mall be no corruption of blood, diſheriſon of the heir, or 
loſs of dower ; and this is done ſometimes by enacting 
words, as in 1 Jac. cap. 31. for going abroad with a 
eee fometimes by a proviſo, that it ſhall not ex- 
tend to corruption of blood, loſs of dower, Sc. as 8 Eliz. 
cap. 3. 5 Eliz. cap, 14. and ſometimes by the words ſav 
ing to the wife her dower, and to the heir his- inheritance, 
as upon the ſtatute of r Fac, cap. 12. for witchcraft, ' / 
4. But. notwithſtanding ſuch a clauſe, the king ſhall | 
have the forfeiture of his lands during his life, and alſo | 
his goods, for no eſchetè can come to the lord, where the I 
inheritance is ſaved to the heir. 3 
5. But by a ſpecial clauſe, forfeiture of goods as well | 
as of lands may be provided againſt, as in thg act of t | 
Fac. cap. 31. of going out with a plague-ſore. Co. P. C. 1 
cap. 6. p. 47. and cap. 28. p. go. | cu - = 
6. A ſaving or excluſion of corruption of blood doth 
virtually make the heir inheritable, and faves alſo the 
woman's. dower. Co. P. C. cap. 28. ſuper ftatut. 1 Jac. 


1 | 
. 7. 


| 
| 
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7. By an at making a new felony, clergy is not ex. 
cluded from the offender, without ' ſpecial words. Co. P. 
cap. 19. P. 73. ſuper fratut. 8 H. 6. cap. 12. againſt 

- ſtealing Ws. 

' 8, In all acts making a new treaſon, felony, or miſ. 
-Prifion of treaſon, /peers are to have their trial by their 
; peers, tho no ſpecial clauſe. enacting it, Co, P. C. cap, 27, 
. 2 89. ſuper ſtatut. 1 Jac. cap. 11, tor marrying two huſ. 

ands. . . 3 | K 
9. An act making any offence to be a felony, tho it 

ſpeaks not of acceſſaries before or after, yet they are im. 
pliedly contained (50. „„ Bone 4,4 > 

10. Nay, altho the ſtatute makes an offenſe to be fe- 
lony in them that commit it, their counſellers, procurers, 
and abetters, to be felons, and ſpeaks nothing of acceſſa- 

"ries after; yet by the opinion of my lord Coke, receivers 
or acceſſaries after are W implied, as in the 

ſtatute of Nm. 2. in rape, Co. P. C. cap. 19. p. 72. 
upon the ſtatute of 3 H. 7. cap. 2. for carrying away wo- 

men, Co. P. C. cap. 12. p. 61. upon the ſtatute of 5 H. 4. 

cap. 4. againſt multiplication, Co. P. C. cap. 20. p. 74. 
upon the ſtatute of 1 Fac. cap. 12. of witchcraft, Co. P. 

C. cap. 6. p. 45. in fine, tho Stamford be of another opi- 
JJ | | 
W 2 a that makes an offenſe by name, as rape, 
Ec. to be felony, virtually makes all that are preſent, 


* 


by | _ aiding, and aſſiſting, K e tho one only doth the 


9% es. | | 1 
12. An act which makes the offender, his counſellers 


and abetters guilty of felony, yet regularly makes not 
the counſellers, rocurers or abetters principals, unleſs 


fact, tho as to point of clergy in ſome caſes it differs; de 


8 8 but, if they be abſent, leaves them in the con- 


ition of acceſſaries before, as upon the ſtatute of 1 Fac. 
12. of witchcraft, and other ſtatutes of that kind, 


unleſs in expreſs words it makes them all principals, as is 
| done by the ſtatute of 3 H. 7. cap. 2. Co. P. C. cap. 12. 
P. 61, the only inſtance of that Kin. 


770 Co.P.G:p. 59. (ei Stanf. P. C. h. 4. b 


13. In 
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13. In an act 1 a ſecond offenſe to be felony, 
but the firſt only a miſd 

things to make the ſecond offenſe felony, viz. 1. A judg- 

ment given for the firſt offenſe. 2. The ſecond offenſe 

muſt be committed after the judgment for the firſt, other- 

. wiſe it makes not felony, as in caſe of forgery upon the 


ſtatute of 5 Eliz. cap. 14. Co. P. C. cap. 75. p. 172. (d), 
and upon the ſtatute of 1 Fac. cap. 12. of witchcraft, (o. 


P. C. cap. 6. p. 46. 2 Co: Inſtit. p. 468. 


14. Therefore where thoſe and ſome other ſtatutes 
ſpeak of a ſecond offenſe after a conviction of a former, it 


is not intended barely of a conviction by verdict, unleſs 
judgment be given upon it. Co. P. C. p. 46. 


16. An act making a felony, and limiting it to be tried | 


in the county where the party is apprehended, unleſs 
there be negative words, and not elſewhere, is but cumu- 


lative, and he may be indicted where the offenſe was com- 


mitted,” as upon the ſtatute of 1 Fac. cap. 11. marrying a 
' ſecond huſband or wife, Co. P. C. cap. 27. p. 88. and 
upon the ſtatute of 7 H. 7. cap. 1. and 3 H. 8. cap. 5. 
ſoldiers departing. Co. P. C. cap. 26. p. 86, 87. 8 
16. A ſecond ſtatute enacting the ſame offenſe to be 


felony that was ſo enacted before, with ſome alterations, 


is but cumulative, and no repeal of the former act; as 


the ſtatute of 3 H. 8. cap. 5. of ſoldiers making their de- 
parture without the licence of the king's lieutenant felo- 
ny (where the act of 7 H. 7. cap. 1. makes it felony, if 
without the captain's licence), yet als not the former, 
becauſe it is but an affirmative act; ſo 39 Elix. cap. 4. 
for baniſhing incorrigible rogues is not taken away by 1 
Jac. cap. 7. which adds burning in the ſhoulder, and 
ſending them to their laſt habitation. ' © 
17. If one ſtatute be grafted upon another ſtatute . re- 
lative to it in order to the better execution of a former 


ſtatute, if the former be repealed, the latter is thereby | 


virtually repealed, as the ſtatutes of Zabourers (e) being 


. repealed by 53 Eliz. cap. x. the ſtatute of 3 H. 6. cap. 1 


{d! Tide fupra, p. 685. {c) 23 F. 3. cap. 1. and 25 E. 3. cap, 1. 


223 ny making 


emeanor, there muſt be two 


og » 


de concluſion. of tbe 


- 
7 
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regations of maſons felons is thereb xe, 
Nele . . F. ? 


C. cap. 35. 5. 
bp f a ſtatute be but e and diſcontinued, 


e gew act of parliament z or if a ſta- 
tute be made 5 a gew Gs ok and repealed, and re. 
ietment contra forman 


— 


aiutorum is good; but the beſt way is to conclude contra 


Abbreviation, becauſe i 1 con 


formam flatut. in baj uſmodi Fofi edit. & proviſ. with an 
udtion of law it ſhall be 

taken either 12 atuti or ftatutorum, which may beſt main- 
tain the indictment in point of law (8). * | 
1099. A ſtatute making a new felony of an offenſe, that 
-  conliſts'vf an act partly 1 in the Kingdom, and partly out 


1. 725 the kingdom, and Bmiring it to be tried where the of. 


815 is committed, ſhall be conſtrued to ba where that 
dart of the offenſe is committed, that is within the king- 
om, as upon the ſtatute of x Jac. cap. 2. paſſing the ſea 
and ſerving a Foreign prince, without taking the oath of 
_ obedience, ſhall be tried in that county where the part 
W * he po the ſea. Co. P. C. cap. 23. p. 80. 
. An act making a new felony extends not to an in- 
Ply under the age o diſcretion, v4z, fourteen. years old; 
but if he be of 5 age, it binds him. Pied. Com. 465 6. 
Eyſton and Stud's caſe, | 
21. Whether the word king i is perſonal to the then d king, 
or extends to hig ſucceſſors in acts of parliament ? It is 
true in grants of judicial or miniſterial offices that con- 
cern adminiſtration of juſtice, as judges or ſheriffs, a 
grant of ſuch an office, durante 3 regis, is ſimply 
determined by the king's death. 12 Co. Rep. p. 48. Nay 
the grant of a judicial office by the. king guam diu ſe bene 
22ferit, tho it be a frechold, determines by the king's 
death; for it is perſonal to che king that grants them; 


but it is held, that the grant of offices of another nature, 
or of lands durante beneplacito noſtro doch not determine 


7 9 For this laſt mentioned ſtatute adyice cannot now be et, be · 
recites as the ground thereof; that cauſe by the late acts of 4 Geo. 2 

| -the congregations of maſons had tap. 26. & 6 Geo. 4. cap. 6. all india- 

iglated the good effect of the ments, informations, Ge. are requir- 

ar tes of Laboureri. cd to be in words at TOY ad 

1; 8 this piece of our author” 8 Abbreviated. 


; by 
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by the death of the king without ſome act or declaration 
by the ſucceſſor to determine it. 12 Co. Rep. p. 48, 49. - 
But as touching acts of parliament, 1 the word 
ting extends to his ſucceſſors (+), and t 
tures of 131 H. 7. cap. 18. for ſervice in the king's wars, 
7 H. 7. cap. 1. for departing of ſoldiers, tho the preamble 
1 perſonal to that Ps yet (it hath been ruled) do 
include ſucceſſors, Co, P. C. cap. 26. p. 86. Dy. 211. 4. 
fo the ſtatute of 23 H. 8. cap. 4. for brewers, Ney's Rep. 
2. 118. Chalchman and Wright. So Poyning's law, 10 H. 
7. in Ireland, for the manner of paſſing acts of parlia- 
ment, tho that act ſpeaks only of the ting without ſucce/- 
fors, yet it extends to his ſucceſſors, and ſo declared 3 & 
4. & M. cap. 4. in Hibernid, 12 Co. Rep. 109.4. 110. 4. 
| And altho the power of altering the laws of Wales was 
 agreat truſt repoſed in H. 8. by the ſtatute of 34 H. 8, 


cap. 26. for Wales, and was thought by ſome to ceaſe by 


his death, 12 Co. Rep. p. 48. yet they durſt not reſt upor 
that, but it was ſpecially repealed by the ſtatute An 
Zac. cap. 10. 15 8 Wo, 5 x 
A ſtatute made to continue during the king's pleaſure, 
doth not determine by his death, unleſs it be ſpecially rela- 
tive to the perſon of the King, as during the pleaſure of the 
king that now ts, or according to ſome dicfi domini regis, 


M. 24 Eliz. Moor's Rep. n. 3 1 f. p. 176. per Made; and 


therefore it ſeems that in ſuch caſe the ſucceſſor myſt make 


ſome proclamation or declaration of record to determine 
it, before it be determined; as upon the ſtatute of 8 H. 


6. cap. 11. for the manner of taking apprentices in Lon- 
4 which was in truth the caſe +: Moor 5 
the ſtatute of 3 Elz. cab. 4. re ang all acts touchiag 
apprentices and labourers, and making a ſpecial provi- 
ſion to ſave the cuſtoms of London, hath quieted that 


By the ſtatute of 8 E. 6. cap. 24 it is enacted, 2 6 That 


« no Engliſhman ſell to any merchant alien any merchan- 
dinge, Pur for ready payment.” By the ſtatute of g H. 
6. cap. 2. it is enacted, Thar notwithſtanding the fot- 
mer ſtatute they may fell for ſix months time, and. this 
age e Vide fupra, b. 209. 
ir * qrdinance 


refore tae ſta- 


5 J. 311. but | 
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©. orvinance ſhall endure ſo ſong as ſhall pleaſe the 
„ king.“ It is held 10 H. 7. 7, b. that this ſtatute re- 
mains 25 a ſuſpenſion of the former act of 8 H. 6, not- 
withſtanding the death of Henry VI. till repealed by pro. 
clamation by his ſucceſſor, r. me. 


Andi yet in cafe hos Sia offenſes limited, and de novo 
par li 


enacted by act of ament to continue during the 
King's pleaſure, it is not ſafe to proceed upon them after 


the king's death; and tho in matters of miſdemeanors 


ſuch continuance is limited by acts of parliament, yet ] 
do not remember any ſuch kind ef limitation in acts en- 


Acting capital offenſes, but they a either perpetual, or 
- Jimited to continue for a time certain, as ſeven years, &c. 


or till the end of the next ſeſſions of parliament, c. 
22. An act of parliament that makes an offenſe felony, 
doth conſequently introduce the puniſhment of conceal. 


jg, that is, miſpriſion of felony ; and every offenſe made 
- tony by act of parliament includeth miſpriſion, and the 


82 5 may be jndicted of miſpriſion of felony, and there. 


upon fined and impriſoned, 2 K. 3. 16, 11. And yet in 


Co. P. C. 2. 133: Upon the ſtatute of 33 H. 8. cap. 1, of 
falſe tokens, it is ſaid, where 4 corporal Puniſhment only is 


- Inf: Bed by aft of parliament, the party cannot be fined and 


impriſoned, which is to be underſtood with two cautions, 
viz. 1. Where the indiftment, We. is grounded for the 


ſame offence. contained in the ſtatute, and therefore it 


roſſeth not the caſe of 2 R. ES for there he was indicted 
05 miſpriſſon, and not for felony. 2. Where it was an 


_  6ffetiſeat coramon Jaw, there if the indictment be ground- 
cd barely at common law, he may be fined and impri- 


joned, tho the ſtature limit a corporal puniſhment, as in 


| caſe of falſe tokens he may be indicted as a cheat (C). 


(Y Here our author bad wrote the thought needful to be ſaid on that 


- title of another chapter Touching Pi- head to the chapter of Clergy, Parr 


ray bub did not proceed in it ne cap, $9: 
þaps becauſe be had refered what he : WO 
5 . 8 = ot : AN 
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Aclumienda in Netis. 
_ 7 270, J 19. Ret, Part. 11 
H.6.:n. 43. 4 Rey noftre Sove- have 


reignt Scignenr Beſechen humbly 
your communes of this t 
. parlement, that where one Jobn 
Carpenter of Briabam in the thire 
of Suſſex huſbondman, the vii day 
of Feuerer the yere of youre noble 
reigne the viii, ſaying to Jabell 
kis wyff, that wos of the age of 


.hym but xx dayes, that they wold 
made to arraye hit in 


raie, and toke hir with hym fro 
the ſaid toune of Bridbam to the 


toun of Scoughton in the ſaid ſhire, + | 
truth is, the writ for burning Sa- 
tre was indeed a ſpecial act of par- 


and there with woode he ſmote the 
ſaid Jabell his wiff on the hede 
that the brayne wende Qute, and 
with his knyff gaf hir many other 
dedly woundes, and ſtre ped hir na- 
ked out of hir clothes, and toke 
his knyff and ſiy tre hir belly from 
the breſt doune, and toke hir bow- 
els oute of her body, and loked 
if ſhe were with child. And thus 
the ſaid Jeb» murdrid horibly his 
wiff, of the which horibly mur- 
dre the T hur/day next after the feſt 
of Seint Ambroſe the biſhop, the 
yere of youre reigne by foreſeid, 
the ſaid Jobn was endited byfore 
Sir John Bobun Kt. Sir Henry Huſes 
Kt. and Wil. Sydney your commiſ- 


- fioners of your pees withinns the 


ſhire foreſeid, and proceſſe made 
out upon the ſame enditement ac- 
cording to your lawes till the ſame 
Nabe © 


arpenter was outlawed. of 


the ſaid mourdure, and now 


_ tiouſly for the ſame cauſe arreite, 


and in your priſone called the 


king's bench : Pleaſe hit to youre 
hie right wiſeneſſe to conſidere the 
horrible murdure foreſeid. and by 
auctorite of this your hie court of 
parliament toordeine, that the ſaid 
Jebn Carpenter may be juged as a 


traytour, and that your jugges 
judgement up- 


tion of 


- 


power to J 
on him to — and banged 


preſent as a traytour, in eſchewyng of 
ſuch horrible mourdurs in tyme 


comyng, ſavying allwayes to the 


lords of the fee eſchetes of his 
landes after yere, day and waſt. 


. 


Pur ceo gil ſemble encountre la li- 


tee de Seint Elgliſe, le Roy * advi- 
xvi yere, and hadde be maried to /era, —_ Wu 
Ad p. 384. 1. 6. after lea r. 


200 _togedre on pilgre „ and criprura ſacræ costraria, for fo 
yo gp Le hir beſt ar- 


Grofted expreſt himſelf, altho theſe 


words are omitted in our author's = 


M. S. See Mar. Paris, p. 87 


Ad. p. 396, not'. ( in fine. The 


liament made for that purpoſe, for 


fo is a writ refed per regem & 


concilium in parliaments to de in- 
tended. See the prince's caſe; 
8 Co. Rep. fol. 19. 4. Nor do I find 
any footiteps of hereſy being pu- 
niſhed capitally before this ſtatute 


and that of 2 H. 4. The notion 
that the writ de heretico comburende 


lay at common law ſeems to be a 
miſtake; for tho that writ be in 
the printed regiſter, yet it is not 
in the antient manuſcript regiſters z 


ſee State Tr. Vol. II. p. 2757. 


That this was not the antient pu- 
niſhment of heretics 1 
ſee Mat. Paris, p. 105. for Brafon 


[ Lib. III. decorond cap. 9] Bros. . . 
cap. 29 i 


tom ¶ cap. 9] Flera ¶ Lib. 

& 27] ſpeak not of heretics, but 
of apoſtates and 'infidels: And 
tho by the imperial law ſome par- 
ticular hereſies were puniſhable 
with death; ſee Cod. Lib; I. ries 
g-d. 11, 12, Cc. yet it does 


pire hereſy in general was 
niſhed capitally, till the conſtitu- 
rederic Il. about the 
1234, which indiſtinctly adju pes 
ALLY A AY | al. 


not appear, that even in the em- 
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all heretics to the flames : but in 
England the uſual puniſhment 


"ſeems to have been impriſonment, 


and even this' was not allowable, 
tho he were bercatices contumax, 


4 occidifſe, * Poſe. Ides inde 

% quieta, Et catalla prædicti 

« — conſiſcantur. 42 

curam idem juſfic ibidem. Rot. 

12. in dorſo. Thomas le Chape. 
t 


before the pretended- ftatute of leyn negait2r, & in on 


. 525 2. without the king's ſpecial 


cenſe, an inſtance whereof is in 
Rymer's Fadera, Tom. VI. p. 
651: Rex wenerabili epiſcops Lon- 
doniæ ſalutem. Qgia accepimus per 
veſtram, o Nicho- 
laus de Drayton, —coram vo · 
bis congrus convidtus & pro hereai- 
c adjudicatus  exiftit, quddqgue in 


meter perſeweram, aid fidei ca- 
Izbalicæ unitatem reiuirt non cura vit 
mer curat in praæſenti, lickt ſapià. 


ad loc excitatus & induttns, ſenten- 
tiam majoris excommunicationis in 
bac parte incurrendo. Cam igitar 


ticos perſequitur, . 2 ſus ven 
alias 1ficiant, at in  carceribus 


caftodiri pre at. 
en , Ee, Nas e. 


ticat veſt r præaidta gratantty con · 
cedentes, ad ipſum Nicholaum hr. 
reticum carce rali cuſtodiee veftre 


 mancipare, & ipſum in carcere weſtro 


enflodire faciendum, 'quou/que dic- 
tum errorem ſuum revocaverit, & 
4 fidei catholices unitatem redire 
valurrit, quantum in nobir g, li. 
centiam concedimus ſpecialem Rot, 
Pat. 44, E. p. 1. m. 23. dorſo. 
A. 490. in fine.”  Placite cox 


ran jufticiarits itinerantilus apud 

erucem lapideam in com. Midd. an« 
| 20/2 E. 1. ircipiente 3. Rot. 13. 
i dor/o. Seyton' Alice dr Conale 


was arraigned pro morte Fobanniy 


Lipertung, and pleaded, at ſhe, 


killed him % defendende, **: e6 


- <<. quod burgavit domum ſuam; 


« & de bono & malo ponit ſe 


. ſuper patriam; & xii-jurato- 


res dicunt, quod prædicta Ali- 
* cia occidit prædictum Fohannem 


_ «© ſe deſendendo, eò quod: voluit 
et domum ſuam burgalle, 


& ipſam 


oflium domus Iſabella Lucas 
tewell. Hue and 
and he was purſt 


was raiſed, 
and killed 


in fugiendo by one William I. Ja. © 
t the king's. 


dene. Javene brou 
pardon pro morte 1lla, « 
46 con 
«« prædictus Thomas le Cha 

% occiſus fait in fugiendo, ke 
% ejus confiſcantur.” 

Ad p. 508. I. 1 f. comes into the 
dwvelling-houſe, but as the caſe is 
repored in Kil. 31. he 3 

breaking into houſe, 
Fad aft Part Il. p. 358. 
| Ad . 566. J. ult. . 7. E. 2. 
Rot. $8. This was 2 of 
Thomas de Hederſete and John de 
. Upfone,- who being —— 05 
— et combuſtionem domo- 
rum"wville de Lenne ex præcogitatã 


maliris felonic perpetrarunt, had 


judgment uſpendantur. 

Ad p. N 28 E. 3. Rot. 
* „ The abbot of Sr. Alban 
© was/tmpleaded coram rege, pro 
7% evaſions' priſonum à gaola de 
% Santo cujus cuſtodiam 
idem Abbas habet, ut de jure 
% abbathiz u; amongſt whom 


was Jan de Heremyng ford a clerk 


convict ; but upon the jury's find- 
ing. ** quod idem Johannes de 
© Herempigford tempore evaſiokis 
, predictæ, ſeu aliquo momento 
% ante recaptione m ejuſdem, non 
_ & fuit extra viſum cuſtodis 2 
% gaolæ {ob præedicto Abbate, 
* — quod predic. 
« tus Abbas eat inde quietus.“ 
M. IF E. 3. Rot. 17. This was the 
caſe uf Miiliam Bakere; who was ta- 
ken cum boni & catalli, furatis by 
the conſtables of Danbury, and ſet in 
the ſtocks, from whence he eſ- 
caped ; upon which the ſaid con · 
i £ ſtſtables 


tur et firma pax, & quia 


— 


Io 


fables were 


" verunt, viſum ſu 


/ 
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ht 
_—_— and pleaded, 
Tn — latro ceppos fre- 
„git, ipſi eam recenter jnſecuti 
ipſum ſem- 
„ per babentes,” till they retook 
him, and committed him to the 
gaol of the ſajd town ; ©* et quod 
prædictus latro adhuc in eidem 
ps — Sc. The king's 
attorney replied, and joined i 
with them, as to their — 
conſtant view of him till he was 
Et jaratores dicunt, 
+ quod predidus latro arreſtatus 
& captus fuit per eoſdem con- 
* ſtabularios, & in <opyis poſi tus, 
& quod ĩidem conſtabalarii præ- 
« dictum latronem poſtea permi- 


« ſeruntevadere, abſque hoc ws 
u ipſi habuerunt viſum ſaper præ- 


« fatum 7 in —— 
rout ĩpſi ſuperiùs allegirunt. 
0 conſideratum eſt, quod 
4 prædicti conſtabularii do- 


'* minum regem de centum ſolidis 


„ pro evaſione prædicta nn. 
46 tur. 539 

Ad p. 631. Mich. K. 2. Rot. 
3. This was the of John, 
Vicar of Round Chureb in Cam- 
bridge, who was indifted, that 
whereas. one William Gore an ap- 


» priſoner | in the caſtle of 
| Cambr ambri age, laicus erat tempore 
Kage + wal corporis ſai, jam per 


oſum, & licentiam gaolarii, 


S & Joppers * ys 


> + 


40 — eſt, & informatus de 
** leturura [literaturs] pereundem 
4% yicarium, &c.“ 
ditment the vicar ſurrendered 


himſelf coram rege, and was ar- 


raigned de feloni& prædidd, and 


leaded not guilty. The court 
iled him till his trial, which was 
before the judges of e ria at 


Quad padde Jobannes vica- 
„ rus in nullo abilis de 


% felonia, nec de aliquibus arti- 
«« culis fibi impoſitis, nec unquam 
«« ſe eũ occaſione retraxit. 


in the active ſenſe, is becavſe, 
tho it be vulgarly uſed in a paſſive 


ing it cannot now be 
ied to any to make him a liſted 
dier, and ſubjett to ties 
as. ſuch, unleſs he actively do 
EIT 
like, itari 
conſents to his being liſted, and 


pon this in- 


ſo amounts to the fame as Jaking | 


3 695. The Matute of 1 


ac. cap. 12, againſt conjuration, 
2 teheraft, c. is lately repealed 


N of this. preſent parlia- 


ment, Viz, 9 Geo. 2. cap. 5. i 


buen att fe he laſt Edition of this Book, which Was 


— — 


in the Year 1736. 


VI. Wilful deſtroying or 


Wu lit Mes ler-B. tage. 


Geo. 2. cap. 29. If an 
'or perſons ſhall rel uy 


| tnalicioufly blow up, pull 


or deſtroy the bridge or any 7 


thereof, or attempt ſa to do, or 
unlawfully, without authority from 
> remove or take of 


y works t 


any works thereto belon : 
direct or ging. or 
done, whereby the e or the 
or the lives of the paſſengers en - 


= ſuch offender or offend- 


7 17 


1 


procure the ſame to de 


may be . 
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and is too voluminous to be all in. 


VII. Subjects inliſting, and 


perſons procuring any ſub- 


ject to inliſt, to go abroad 
And ſerve any foreign prince, 


43 ® 


6; wid Geo; 2. cap. 30. ke. "LIM 
and 29 Geo. 2. cap. I/ fee. 4. If 


2 HR mo inliſt or enter _ 
$ OT mall en to go beyon 
the ſeas, or —.— ick 

inliſt and enter himſelf, tho no in- 
liſting money be actually paid to 
him; or if any perſon ſhall pro- 
cure any ſubje& to inliſt or enter 


himſelf, or hire, or retain, any 


ſubject with inteut to cauſe him to 


inliſt or enter bimſelf, or zerain, 
engage, or procure any 'ſubje&t 
paid), 


(tho no inliſting money 
e ſeas, or em 
ntent and in order to be in- 
liſted to ſerve any ſoreign prince, 
ſtate, or potentate, as à ſoldier, 
without his majeſty's leave, he 
ſhall be guilty of felony. without 
bencht- of clergy 3 and offences 
committed ont of the realm may 
be tried in any county in Exgland, 


VIII. An act for indemnifying 


- perſons who have been guilty 
of offences | 
made for ſecuring the reve- 
nues of cuſtoms and exciſe, 
and for enforcing thoſe Taws 
for the future. 


32. Geo. 2. caß. 35. feb. 7. 


touching the ſaid revenues men- 


tioned in this act, committing the 
like offences after claiming the 


benefit of this act, ſhall be ad- 
judged guilty of felony, and ſuffer 
death without benefit of clergy. 
See, this ſtatute at large, which 


contains many other pains and 
; pepalties concerning the revendes, 


8 OY 1 " \ * 14 


1x. 


intent to 


againſt the laws 


ons then liable to be tran-' 
rted for any of the offences 


ſerted here. 


An act of 10 Gee. 2. cab. 
32. for continuing an bb 
the more effectual puniſhing 
wicked and evil diſpoſed per- 
ſons going armed in diſguiſe, 
and doing injuries and vio- 
Jences to the perſons and pro- 
perties of the king's ſubjects, 
and for the more ſpeed 
bringing the offenders wo Jul 
; | tice, &c. 9 | | 


+ By 10 Geo, 2. cap.'32. and 24 


Geo. 2. cap. 5. the act of 9 Geo, 1, 
cap. 22, called the Waltham Black 
AQ, was continued for ſome time; 
and by 31 Geo. 2. cap. 32. it was 
made 
ſent act, /e#. 6. if any perſon or 
perſons F wilfully and mali- 
ciouſly ſer on fire, or cauſe to be 


ſet on fire, any mine, pit, or delph - 


of coal, or: cannel „eve 
7 ſo offending being thereof 
awfully convicted, ſhall be ad- 


- jud guilty of felony, and ſuffer 


death without benefit of clergy 
And this ſection the 6th is made 


perpetual by 31 Geo. 2. cap. 42, 
By ec. 7. Perſons convicted a 


ſecond time of hunting and tak- 


ing away deer out of unincloſed 
' foreſts or chaſes, are to be tran ſport - 
ed for 7 years; and if ſuch per- 
ſon or perſons return from tranſ- 
portation within that time, to be 


adjud uilty of felony, and 
ae dealt without. bet 


clergy. - 
| By ſe. 2 armed com- 
ing into a foreſt, chace, or park, 


With an intent to ſteal deer, and 


beating and wounding the keeper 
or keepers, their ſervants or aſ- 


ſiſtants, to ſuffer the like pains and 
penalties, as in /e#. 3. and made 


perpetual by 31 Geo. 2. a.) 1 1 


Ag 


tual.— And by this pre- 


without benefit o“ 


K pA 


X. An act of 11 Geo, 2. cap. 
22. for puniſhing ſuch per- 
ſons as ſhall do injuries and 
violences to the ' perſons or 
properties of the king's ſub- 
\ jets with intent to hinder 
the exportation of corn. 


7 


By /. 1. Perſons uſing violence 
to hinder the purchaſe or carriage 
of corn, to be impriſoned and 
publickly whipt. fy, 0 
By eck. 2. Perſons committing 
the like offences a ſecond time, or 
deſtroyin ranaries, or corn 
0 meh 15 5 ſhips, or veſſels, 
ſhall be adjudged guilty of felony, 
and be tranſported ;-and if 
return from tranſportation, to ſuf- 


of: 


XI. An act of 11 Ges. 2. cap. 
26. for enforcing the execu- 
tion of an act of the gth of 
this king, intitled an act 

for laying a duty upon the 

retallers of ſpirituous li- 

quors, and for licenſing the 
retailers thereof. 


By a. 2. Reſcuing offenders 
againſt this act, or ting in- 


formers, is made felony, and 


tranſportation. for ſeven years. 


XII. An act of 12 Ges. 2. cap. 
26. for the more effectual 
preventing the exportation 

of wool from Great-Britain ; 
and of wool and wool manu- 
factured from Treland to fo- 
reign parts. 


By . 26. Perſons * 


officers in the execution of their 


duty according to this act, are to 
de tranſpo ſor ſeven years, 
and if they return within that 
time to ruth 


without benefit of clergy. 


\. benefit of cle 


fer death without benefit of cler- 


er death as felons, 


* 
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XIII. Stealing ſheep and other 


cattle. 


By the I4 Geo: 2. cap. 6. Steal- 
ing ſheep or other cattle.is made 
felony, and the felon, his aider 
or t, to ſuffer death. withour 
—- But- it , be- 
coming doubtful to, what ſorts. of 


cattle the ſaid at was meant to 


extend, it is enaQted by the 1 
Geo, 2. cap. 34+ that the ſaid 
was meant and intended, and ſhall 


be deemed and taken to extend to 


any bull, cow, ox, ſteer, bullock, 


heifer, calf, and lamb, as well as, 


ſheep, and to no other cattle what- 
ſoever. 


XIV. Forging, counterfeiting, 
or altering bank notes, &c. 
and ſervants of the bank 
breaking their- truſt to the 

1 company. a 
By 15 Geo. 2. cap. r3. ech. 11. 

If any perſon or * ſhall forge, 

counterfeit,” or alter any bank 

note, bank bill of exchange, divi- 

dend warrant, or any bond or 

obligation, under the common ſeal 
of the ſaid company, or any in- 
dorſement thereon, or ſhall offer 
or diſpoſe of, or put away any 
ſuch torged, counterfeit, or alter- 
ed rote, bill, dividend warrant, 
bond, or obligation, or the in- 
dorſemeat n, or demand the 
money therein contained, or pre- 
money to be due thereon, or any 
part thereof, of the ſaid company, 
or any their officers or ſervants, 

knowing fuch note, bill, divi- 

dend warrant, bond or obliga · 

tion, or the indorſement thereon, 

to be forged, counterfeited, or al- 
tered, with intent to defraud the 
ſaid company, or their ſucceſſors, 
or any other perſon or perſons 


whatſ. ever ; every perſon or per- 


ſons ſo offending, and bein g there- 
of convicted in due form of law, 


ſhall be.deemed guilty bf ſony, 


7 


713 


1. 


"os, 


% # 


HISTORIA PLACITORUM CORONE. 


and ſhall ſuffer death as a felon 


without benefit of clergy. 
Seck. 12. If any officer or ſer- 
vant of the gw vc ag being 
intruſted with any note, bill, di- 
vidend watrant, bond, deed, or 


ee money, or other ef- 


W to the ſaid com - 


pany, or having any bill, divi- 
Lend warrant, bond, deed, or 
any ſecurity or effects of any other 


_ perſon or perſons, lodged or de- 


poſed with the ſaid company, or 


with him as an officer or {: tof 


the ſaid company, ſhall ſecrete, 


© ."embezzle, or run away with any 


ſuch note, bill, dividend war- 


rant, bond, deed, ſecurity, mo- 
ney, or 


effects, or any part of 

them; every officer or ſervant fo 
offending, and _ thereof con- 
victed in due form of law, ſhall be 
deemed guilty of felony, and ſhall 
ſuffer death as a felon, without be- 
-nefit of clerpy.. . 


XV. For preventing cloth or 
woollen goods remaining on 


the rack or tenters, or any 


woollen yarn or wool left 


out to dry, from being ſtolen 


or taken away in the night. 
B 15 Geo, 2. cap. 27. If any 
cloth or woollen s on the 


tenters, or woollen yarn, or wool 
left out to dry, ſhall be ſtolen in 


the night; any juſtice, on com- 


plaint made in ten days by the 
owner, may iſſue his warrant to 


any peace officer in the day-time 


to enter into, and ſearch the 


| houſes, +out-bouſes, yards, gar- 
- dens, or other places belonging to. 
the houſes of every perſon whom 


ſuch owner ſhall, upon his oath, 
declare to ſuch juſtice he ſuſpects 
to have ſtolen, taken away, or re- 
ceived the ſame ; and if the officer 


dall find any ſuch goods, which 


from the oath of ſuch perſon he 
ſhall have reaſon to ſuſpect to have 


been ſtolen, he ſhall apprehend 


"7% 


the perſon in whoſe cuſtody or pg 


ſeſſion the ſame ſhall be found, 
and carry him before a juſtice; 


and if be ſhall not give a ſatisfac- 


tory account how he came by the 
fame, or in a convenient time, to 


be ſet by the juſtice, produce the 


party of whom he had the ſame, 
or a credible witneſs to depoſe on 
oath his property therein, he ſhall 
be tonvitted of ealing ſuch goods; 
and ſhall for the firſt offence for- 
feit to the owner treble value; and 
in default of payment thereof in 
the time * by ſuch juſ- 
tice, he ſhall iſſue his warrant to 
mw the ſame by diſtreſs and ſale; 
and in default of diſtreſs ſhall 
commit him to the common gol 


where. he ſhall be apprehended, 


. for three months, or till paid ; for 
the ſecond oſſence od) 


e value, 
and fix months impri fonment; for 
the third offence ſuch juſlice ſhall 
commit him till the aflizes ; and 
if he ſhall be there convicted in 
like manner, he ſhall be guilty of 
felony, and tranſported for ſeven 
years. But perſons aggrieved (ex- 
cept on the third conviction) may 
appeal to the next general quarter 
ſefhons, whoſe order therein ſhall 
be final. But nevertheleſs, this 
ſhall not alter any former law in 
force, for ſtealing or receiving ſuch 
cloth or goods, except where the 
proof is laid on the offender as a- 
foreſaid. £5» 04 : 


XVI. For preventing the coun- 
2285 of the current coin 
of this kingdom, and utter- 

ing and paying falſe or coun- 

terfeit coin. N 

B bs. Geo. 2. cap. 28. If any 
all waſh, gild, or coſour 
any lawful or coonterfeit ſilver 
corfi, called a ſhilling or ſixpence, 
or add to or alter the im ; 
or any part thereof, on either fide, 
with intent to make ſuch ſhilling 

or ſixpence reſemble a guinea, 5 


e 0 
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| half a guinea; or ſhall any way 


alter or colour halfpennies ot far- 
things, with intent to make them 


_ reſemble a ſhilling or fſixpence, 
be, his counſellors, aiders and 
© abettors, ſhall be guilty of high 


treaſon. 

Seck. 2. If any perſon ſhall ten- 
der in payment any counterfeit 
coin, knowing it to be ſo, he ſhall 
for the firſt offence ſuffer fix months 


impriſonment, and find ſureties 
behaviour for fix 


for his 
months longer ; for the ſecond of- 
fence, ſhall ſuffer two years im- 
priſonment, and find ſureties for 
two years more; and for the third 
offence, hall be guilty of felony 
without benefit of clergy: 

Seck. 3. If any perſon ſhall ten- 


der in payment any counterfeit 


money (knowing it to be ſo), aud 
ſhall either the ſame day, or with- 
in ten days after, knowing!y ten- 
der other falſe money in payment, 


or at the time of ſuch tenderin 
have more in his cuſtody, he ſhall, 


for the firſt offence, ſuffer a year's 
impriſonment, and find ſureties 
for his good behaviour for two 
years more; and for the ſecond 
offence, ſhall be guilty of felony 


without benefit of clergy. 


Seck. 5.9. Perſons guilty of the 
faid an be tried and con- 
victed in ſuch manner as is uſed 
againſt offenders for counterfeit- 


ing the coin; and the clerk of aſ- 


fize, or clerk of the peace where 
the firſt conviction was had, ſhall 
certify the ſame by a tranſcript in 
few words, containing the tenor 


of ſuch conviction (for which he 


ſhall have 25. 64. and no more), 


and ſuch certificate being produced 


in court, ſhall be ſufficient proof 
of the former conviction. Proſe- 
cution to be in fix months, 

Note, By this it ſhould ſeem, 
that the juſtices of the peace in ſeſ- 
ons have power to try ſuch offen- 


the clerk of the peace to certify 
the con viction is incongruous ; for 


he is not the proper perſon to cer- 


tify what is done in another court, 
where he is not neceſſarily ſuppoſ- 
ed to be preſent ; albeit no power 
is given to the ſeſſions by any ex- 
preſs words in this ſtatute to hear 
and determine ſuch offences, 


XVII. For the more eaſy con- 
viction of offenders found at 
large in Great Britain, after 

they have been ordered for 

+ tranſportation. "FRE 


By 16 Geo. 2. cap. 16. If any 


"felon or other offender, ordered 


for tranſportation, or having a- 
greed to tranſport himſelf on cer- 
tairr conditions, either for life or 
any number of years, ſhall be af- 
terwards at large in any part of 
Great Britain, without ſome law 


ſul cauſe, before the expiration of 
'the term, he ſhall be guilty of ſe- 


lony without benefit of clergy. 


And by ed. 2. of 16 Geo. 2. cap. 


15. the manner of trying convicts 
returning from tranſportation is to 
S 


XVIII. For puniſhment of per- 
ſons who ſhall aid or aſſiſt 


priſoners to attempt to eſcape 
out of lawful cuſtody, 


By 16 Geo. 2 cap, 31. If an 
perſon ſhall aſſiſt any priſoner <4 
attempt his eſcape” from any gaol, 
tho no eſcape be actually made, if 


ſuch priſoner was then attainted, 


or convicted of treaſon, or felony 
(except petty larceny), or lawfully 
committed or detained in any 

for treaſon or felony (except petty 
larceny) expreſſed in the warrang 
of commitment; be ſhall be guil- 


ty of felony, and be tranſported 
for ſeven yea's; and if ſuch pri- 
ſoner was then cenvicted of, or 


detained in gaol for petty larcenyy 
| or 


g to 6 Geo, 1. cap, 23. 


ung 


2, 
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- ſon; altho no eſca 
be actually made, 


treaſon or felony ( except peity lar- 
thal 


from on board any 
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or any other crime not being trea- 
ſon or felony expreſſed in the war- 


rant of commitment, or was then 
| aol for debt amounting to . 
By 17 Geo. 2. cap. 39. Hold. 


in 
100“, he ſhall be guilty of a miſ- 


demeandur, and be liable to fine 
and impriſonment. - 2 


And if an perſon ſhall convey, 
or cauſe to be conveyed, any diſ- 


' guiſe, inſtrument or arms, to any 
. priſoner in gadl, or to any other 


perſon there for his uſe, without 
conſent of the keeper ; ſuch per- 

or attempt 
all be deem- 
ed to have delivered ſuch diſguiſe, 


inſtrument, or arms, with an in- 
tent to aflift ſuch priſoner to eſcape, 


or attempt to eſcape ; and if ſuch. 
iſoner was then attainted or con- 


victed of treaſon or felony (except 


petty larceny), or lawfully detain- 
ed in gaol for treaſon or felony 
(except petty larceny) expreſſed in 


the warrant of commitment, —, 


be ſhall be guilty of felony, and 


ttanſported tor ſeven years ; but 


If the priſoner was then convicted 


or detained for petty, larceny, or, 
any other crime not being treaſon 


or felony, expreſſed in the warrant 


of commitment, or for debt a- 
mounting to100/, he ſhall be guil- 
ty of a miſde neanour, and liable 
to fine and impriſonment. 
And if any perſon ſhall aſſiſt any 
priſoner to attempt to eſcape from 
any conſtable, or other perſon who 


| ſhall have the lawful charge of him 


in order to carry him to gaol, by vir. 
we of a warrant of commitment fer 


N or if any perſon aſſiſt 
any felon to attempt his eſcape 
t or veſſel 
c-rrying ſelons for tranſportation, 
or from the contractor for the 
rranſportation of ſuch felons, or 


his agents, he ſhall be guilty of 


felony, and be tranſperted for ſe. 
ven years. All. proſecutions on 
this act to be commenced within a 
year after the offence committed, 


XIX. Holding | correſpondence 


with the ſons of the preten- 


der, "4 . 


ing correſpondence in any manner 
with any of the pretender's ſons, 
or with any perſon employed by 
them, or remitting any money 
for their, or any of their uſe, 
knowing the ſaid money to be for 
ſuch uſe or ſervice, ſuch perſon fo 
offending ſhall be guilty of high. 


treaſon, and ſhall ſuffer and for. 


feit as in caſes of high - treaſon. 
And any of the pretender's ſons 
attempting to land in Great Bri. 
tain or Ireland, to ſland and be 
adjudged to be attainted of high- 
treaſon, S 13 


XX. Stealing of linen, fuſtian, 
and cotton goods and wares, 
in buildings, fields, grounds, 
and other places uſed for 
printing, whitening, bleach- 
ing, or drying the ſame. 
By 18 Geo, 2. cap. 27. Ev 
1 who ſhall 8 5 2 
cloniouſly ſteal any linen, fuſtian, 


callico, or cotton cloth; or cluth 


worked, woven, or made of any 
cotton or linen yarn mixed; or 
any thread, linen, or cotton yarn ; 
linen or cotton tape, incle, kllet- 
ing, laces, or any other linen, 
fultian or cotton 


bleached, or dried, to the value 
of ten ſhillings, or ſhall knowingly 
buy or receive auy ſuch wares ſto- 
len, or who ſhall aſſiſt, aid, or hire 


another to commit ſuch offence, . 


ſhall be guilty of felony without 


benefit of clergy. The court may 


order ' ſuch offenders to be tranſ- 
ported for fourteen years — Aud 
ſuch offenders breaking gaol, or 


returning from tranſportation, to 


ſuffer death without benefit of 


clergy. 


XXI. An 


| on goods, laid 0 
be printed, whitened, bowked, 
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ſons who have been guilty 
of the unlawful importing, 

landing, or running of pro- 
hibited, uncuftomed, or o- 
ther goods and merchandize. 


By 18 Ge. 2. cap, 28. Offen- 
ders guilty of the offences againſt 
the revenue mentioned in this act, 
- and liable to be tranſſ for 
the ſame before this act was, made, 
and taking the benefit of the in- 
demnification therein, and after- 
wards repeating ſuch offences, 
ſhall be gui! of telony, and ſuf- 
fer death without benefit of clergy. 


XXII. Riotous exportation of 
wool, and other goods pro- 
hibited to be exported. 


By 19 Geo.” 2, cap. 34. which 
by the 11, Geo, 5 bath 
continuance to Sept. 29, 1778, 
Ce. If an ſons armed, to the 
number or more, ſhall be 
aſſembled to aſſiſt in the illegal ex- 
portation of wool, or other goods 
prohibited to be exported, or in 
carrying of wool, or other ſuch 
goods, in order to exportation; 
or in reſcuing the ſame after ſei- 
ſrre; or in reſcuing an offender 
herein, or preventing his being 
apprehended ; or ſhall be aiding 
in any of the premiſes; or 2 
perſon ſhall have his face diſguil; 
ed when paſſing with ſuch goods, 
or ſhall forcibly hinder or aſſault 
' any officer in ſeizing the ſame, or 
d ngerouſly wound any ſuch, in 
attempting to go on board any 
veſſel ; or ſhoot at, or wound him 
when on board in execution of his 
office, he ſhall be guilty of felo- 
ny without benefit of clergy. — 

here are ſeveral other felonies in 
this act againſt ſmugglers, too long 
to be inſerted here; ſo ſee the act, 
which is very long. 

n 4 
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XXI. An act to indemnify per- 


XXIII. To prevent the return 
of ſuch rebels concerned in 
rebellion in 1745, as were 
or ſhould be pardoned on 
condition of tranſportation ; 
and to hinder their going into 
the enemy's country, c 


By 20 Ges. 2. cap. 46. Rebels 
returning from tranſportation with- 
out licence, or voluntarily going 
into. France- or Spain, "0. Taſer | 
death without benefit of clergy ; - 
and aiders of ſuch perſons return- 
ing, to ſuffer death without de- 
nefit of clergy. And ſubjects hol#- 
ing correſpondence with rebels 
going into France or Spain, or pets 

s employed by them, to-ſuffer 
death without benefit of clergy, 


XXIV. Quakers oaths. / 
B 22 Geo, 2. cap 46. /ed. 6. 

In al caſes whe * > 
parliament an oath ſhall be allow- 
ed or required, the ſolemn affir- 
mation of Quakers ſhall be allow 
ed inſtead of ſuch oath, and thar 
altho no expreſs proviſion be made 
for that Loc! 1291 in ſuch act; and 
if any perſon ſhall be lawfully 
convicted of wilful, falſe, and cor- 
rupt affirming, or declaring any 
matter or thing, which, if ſworn 
in the uſual form, would have a- 
mounted to wilful and corrupt 
perjury, he ſhall ſuffer as in caſes 

of perjury, 1 
XXV. For preventing robbe- 
ries and thefts upon any 
© navigable rivers, ports of en- 

try or diſcharge, wharfs and 
keys adjacent. AIC 
By the 24 Geo. 2. cap. 45. All 
perſons who ſhall feloniouſſy ſteal 
any goods of the value of 40 ſhillings 
in any ſhip, boat, or veſſel, on any 
vavigable river, or in any port of 
entry or diſcharge, or from any 
3A wharf, 


2 


4 Y 


[ 
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ry or ſhall. be preſeat ſet at liberty or reſcue any pet 
and aidin 1. , Mat be exclad- out of priſon, comminted fn, 
© "ed from the benefir of clergy. found guilty of murder; or reicue, 


- 
- 


DISD Na or attempt to reſcue any ſuch per. 
XXVI. For — K— ing to, or n. 
and elony with. 


clergy.——And by 


of black lead from 


\ 
. y * * 


© ſhall be gui 


By 25; Oro. 2. cap. 10. Every 
- perſon Tho ſhall Abe break, 


dr by force enter into, auy mine 
or wad- hole of wad, or black cawke, 
commonly called black lead z or 


XXVII. For enforcing the 


into any pit, ſhaft, or vein thereof ; 


or ſhall unlawfully take and carry 
- away from thence any wad, black 
_ © eawke, or black lead ; or ſhall aid, 

© bire or command any perſon to 


of ſclony, and the 
court or judge may order him to 
be committed .to priſon, or the 


commit — the ſaid offences, 
ty 


|  hooſe of correction not exceeding 


one year, to be kept to hard la- 
| bour, and to be poblickly whipe by 
the common hangman, or by the 


maſter of ſach houſe of correction, 


at the times and places, and in 
a 25 ay _ — 
| 3 or he may nſ- 
re 1 term not —— 
years; and if be ſhall vol un- 
tarily eſcape, or break priſon, or 
return from tranſportation before 
; 5 time, be ſhall. be guilty of ſe- 
y without benefit of clergy. ; 


and if any perſon ſhalt buy or re- 


ccive any ' ſuch wad, knowing the 


| "ſame to be unlawfully taken and 
carried away as aforeſaid, he ſhall 


be guilty of felony, and be liable 
to 


| the penalties inflicted by the 


laws on perſons knowingly. buying 


or receiving ſtolen goods. 


XXVII. F or better prevent 
| ing the horrid crime of mur- 
der. = 


By 25 Geo. 2. cap. 37. ſec. 9. 


I any perſon ſhall, by force, ſet at 


- © bercy or reſcue, or attempt to 


on 
- he ſhall be guilty of 


out benefit 


fee. lo. If, after execution, any 


perſon ſhall by force reſcue, or 
attempt to reſcue the body, he 
ſhall be guilty of felony, and trauſ. 
ported for ſeven years, 


laws againſt perſons who ſhall 

ſteal, or detain ſhip-wrecked 
goods, &c. 

By 26 Geo. 2. cap. 19, per- 
ſons convicted of n . ſteal · 
ing; taking away or deſtroying 
any goods or merchandizes, Cc. 
ſhip-wrecked, - or of obſtructing 
the eſcape of auy perſon from a 
wreck, or of puttiog out falſe 
lights, ſhall be deemed. guilty of 
felony without benefit of clergy, — 
Sec. 2. Provided, where goods of 
ſmall value ſhall be ſtolen without 
2 circumſtances of cruelty, the 
offender may be indicted for petit 
larceny, and ſhall ſuffer ſuch pu- 
niſkment as the laws, in caſes of 


petit larceny, do enjoin or require. 


XXIX.. For the better pre- 

venting clandeſtine marria- 

N ges. | > 0 

By 26 Geo, 2. cap. 33. /ec. 8 
& 9 If any perſons thail ſolem- 
nize matrimony in any other place 
than a church, or public chapel, 
(unleſs by ſpecial licence from the 
"Archbiſhop of Canterbury ) or with- 
out publication of bans, or licence 
in a church or chapel ; he ſhall (on 
proſecution in three' years) be ad- 
zudged guilty of felony, aod tran - 
ſported for fourteen years; and the 
marriage ſhall be void. But by 
ſec.” 18, not to extend to Scotland, 


re eee 


* 


book, any falſe entry, or any mat- 


y Sec. 16. If any perſon ſhall 


knowingly and wilfully inſert, or - 


cauſe to be inſerted in the regiſter 


ter or thing relating to any mar- 


_ Hiage; or falſly make, alter, forge, 


© or counterfeit any ſuch entty in the 


" regiſter, or any marriage licence, 
or cauſe the ſame to be done, or 


+ out benefit of clergy. 


XXX. - Threatening letters. - 


aſſent thereunto, or utter as true 
any ſuch falfified regiſter, or op 
| thereof, or any ſuch fo 


d licence; 


he ſhall be guilty of felony with- 


By 27 Gee: 2 cap. 16. If any 
perſon ſhall knowiagly ſend avy 


| ſetter, without any name ſubſcribed 


" faſtened, between W and 
23 or 


thereto, or ſigned wich a fictitious 


name, demanding money or other 


valuable thing; or threatening to 


kill or murder any of his Majeſty's 
' ſabjeQts; or to burn their out- houſes, 


barns, ſlacks of corn or grain, hay 
or ſtraw ; though no money, or 


veniſon, or other valuable thing 
he demanded by ſuch letter; or 


"ſhall reſcue any perſon in cuſtody 


. for ſuch offence, he ſhall be guilty 
| of felony without benefit of clergy. 


XXXI. For preventing the 
tg buying and receiv- 
ing ſtolen lead, iron, copper, 

braſs, bell- metal and ſolder. 


By 29 Geo. 2, cap. 30. Every 
Laue who ſhall buy or receive 

vy of the ſaid materials, knowin 
'the ſame to be unlawfully come by, 
or ſhall privately buy or receive any 
bf the ſaid materials (ſtolen) by 
ſuffering an 
ſhatter, to be left open and un- 
ſun-tiſing, ſor that pur 
ſhall buy or. receive robe or 


any of them, at any time, in any 


door, window, or 
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bor to the marriages of Quakers, clandeſtine manner, from any per- 


bre Jews. | 


ſon or perſons whatſoever, ſhall, 
being conviaed thereof by due 
cou of law, although the princi- 
felon or felons has not nor 

ave been convicted of ſtealing the 


ſame, be tranſported for ſourteen 


years, | 


XXXII. For puniſhment” of 


perſons who ſhall attain, of 
attempt to attain, poſſeſſion 
of goods or money by falſe 
or untrue pretences. | 
By 30 Geo. 2. cap. 24» All 
s who knowingly and de- 
fignedly, by falſe pretence or pre- 


tences, ſhall obtain from any per- 
ſon money; goods; wares of mers 


chandizes, with intent to cheat or 
defraud any of the ſame ; 
or ſhall knowingly ſend or deliver 
any letter or writing with, or 
without a name ſubſcribed thereto, 
or ſigned with a fictitious name, 


letter or letters; threatening to 
accuſe any perſon of any crime 


puniſhable by law with death, 
tranſportation, pillory, or any 0- 
ther iafamoum puniſhment, with 
intent to extort from him any 
money, or other goods, ſhall be 
deemed offenders agaialt law and 
the public peace; and the court, 
before whom any 


tion, order him to be fined and 
impriſoned, or to be pat in the 
pillory, or publicly whipped, or 
to be tranſported for ſeven yeats; 


8 XXXIII. For preventing 


| frauds and abuſes attending 
| 8 of ſeamen's wages, 
Cs 2 8 


By 41 Geo. 2. cap. 10. Who- 
ſoever willingly and knowin 


or ſhall perſonate or falſly aNume, or 
Cy any other to perſonate vr 

ſly aſſume, the name or chataciet 
8 of 


3 A2 


ſuch offender 
ſhall be tried, ſhall, on convic-- 


7 


2 | 
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of any officer, ſeaman, or other 


intitled, or ſuppoſed to be 


- zntitled to any wages, pay, or o- 


— 


ther allowances of money, or prize- 


money, for ſervice done on board 
of any of his Majeſty's ſhips or 
veſſels; or willingly or knowingly 


ſhall perſonate or falſly aſſume the 


name or character of the executor 


or adminiſtrator, wife, relation; 


or creditor of any ſuch officer, or 


. ſeaman, or other perſon, in order 


or prize- 
ſuppoſed to 


to receive any ages, pay, or other 
allowances of money, or ' prize- 
money as aforeſaid, or ſhall for 
or counterfeit, or procure to 
'or counterfeited (or utter or 
publiſh as true, knowing the ſame 
to be falſe, forged or counterfeited, 
cap. 30. ſee. 6.) any 
„ bill, ticket, cer- 
rificate, aſſigument, laſt will, or 


* Sage power or authority. in 


to receive any ſuch wages, 


pay, or other allowances of money, 


or prize-money as aforeſaid ; or 


ſhall willingly and knowingly take 


a falſe oath, or procure any other 
perſon to take a falſs oath to ob- 


| tain the probate of any will, or 


letter of adminiſtration, 1n order to 
receive the paymeſit of any wages, 
pay, or other allowances of money, 
I ay due, or that were 

due to any ſuch 


4 


If any perſon ſhall cat, 


officer, ſeaman, or other perſon as 


aforeſaid, whe has really ſerved, or 
was 1 to have ſerved on 
board of avy of his Majeſty's ſhips 
or veſſels ; every ſuch perſon fo 


offending ſhall be guilty of felons 
wichour beaslic of clergy. * 


frauds and abuſes in mark- 
ing or ſtamping gold or ſilver 
plate. "Þ 
By 31 Geo. 2. cap. 32. pres: 
or 
counterfeit, or cauſe or procure to 
be caſt, or counterfeited, 
the mark or ſtamp uſed for 
making plate in purſuance of the 
act of 12 Geo. 2. cap, 26 Cc. by 
— 8 company, &c. or 


or ſtamp, or 
ſhall tranſpoſe the mark imp 
from one piece of wrought plate 
to another; or ſhall fell or 
plate with a d, counterfei 
or tranſpoſed mark, or ſhall wil- 
fully and knowingly have an 
ſuch mark or ſtamp in his 
ſeſſion ; he ſhall be guilty of 
4 without benefit cle 

at this is repealed, and 
tranſportation for fourteen years 


by 13 Geo. 3. cap. 59. 


F - 
———— a 
— 


—_ 


F2Lon1ts enatted in the Time of King Groncx III. 


ting of thefts and e by 
| s - navigating bum- 
15 „ and other boats upon 

the river Thames. 185 


By 2 Ge 3. cap. 28. Perſons 


convicted of knowingly buyin 
EY 


or receiving ſtolen 


ſels in the rirer Thames, or of pri- 


, 


1. To prevent the commit- vately buying or receivin at any 


time, any ſuch goods clandeſtinely, 
or by ſuffering any door, window, 
or ſhutter at night, to be left open 
or unfaſtened for that Furt, 
ſhall be tranſported for fourteen 
years; and convicted of cut- 
ting or ſpoiling any cordage, cables, 
buoys, buoy-rope, headfaſt, or 


other faſts, or ropes of veſlels at 
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anchor or 'moorings in the river; 
and ns who all be aiding or 
afiſting therein, with an intent to 


ſteal the ſame, ſhall be tranſported 


for ſeven years, * 
II. For preventing frauds in 
relation to the poſtage of 
By 4 Geo. 3. cap, 24. ſe8.8.1f 
any 7 ola LE ont the 
hand-writing of any perſon what- 


ſoever in the ſoperſcription of any 


letter, or et, to be ſent by 
the — apr 4 to avoid pay- 
ment of the * poſtage; 

every perſon ſo ding ſhall be 
deemed guilty of felony, and 


ſhall be tranſported for ſeven years. 


manu- 


and 


m. For eftabliſhing a 
factory of cambricks 
_  Jawns, &c. 


L B Gee. +» © 37» fee. I . 
Tf l counterfeit the 
common ſeal of the tion, 
eftabliſhed by this act, or ſhall 
forge, counterfeit, or alter any 
| deed, bill, bond, or obligation 
under the common ſeal of the ſaid 
ion, or thall offer to * 

of, or away an 
, Pool, x Hoey 4 
bill, bond, or obligation, know- 
ing the, ſame to be ſuch ; or ſhall 
demand any money therein men- 
tioned, or pretended to be due 
' thereon, or on any part thereof, 
of and from the ſaid corporation, 


or any members officers, or ſer- 


yants thereof, knowing ſuch bill, 
bond, or obligation. to be forged, 
counterfeited or altered, with in- 
tent to defraud the ſame corpara- 
tion, or their ſucceſſors, or any 
other perſon ot s whomſo- 
ever, every on ſo offending, 
_ and being convicted thereof, ſhall 

be judged*guilty of felony, and 


ſhall ſuffer as in caſes of felony, *' 


without benefit of clergy. 


And by /e2. 16. If any | 


ſhall, by day or night, 
my houſe, ſhop, cellar, vault, or 
other place or building, or by 
force enter into any bouſe, ſhop, 
cellar, or vault, or other place or 
building with intent to teal, cut, 
or deſtroy any linen yarn belong- 
ing to any linen manufactoi y, or 
the looms, tools, or implements 
uſed therein ; or ſhall wilfully or 
maliciouſly cut in pieces or de- 


ae any ſuch „ when ex- 
ed either to bleach or dry, be 

N felony without 
benefit of clergy. : 


IV. For preſervation of. fiſh 
in fiſh-ponds, and conies in 
warrens, &c. bes 


By 5 Geo. 4. cap. 14. . 1 
In caſe any perſon or perſons hall 
enter into any park or paddock 
fenced in and incloſed, or into 
any garden, orchard, or yard ad- 
joining, or belonging to an 
i rg „ in or, 2 | 
which or other premiſes an 
river i 5 8. ſhall run or be, 2 
wherein ſhall be any riyer, ſtream, 
pond, pool, moat, Rew, or other 
water, and by any ways or means, 
a 9 W. 2 ſhall ſteal, 

„ kill, or deſtroy an | 
bred, kept, or preſerved, Apes. 
ſuch river or ſtream, pond, = 
moat, ſtew, orother water aforeſaid, 
without the,conſent of the owner 
or owners thereof; or ſhall 


aiding and affiſting in ftealin g. 


ſuch as aforeſaid ; or 
ceive or buy any ſuch fiſh, know 
ing the ſame to be fo ſt len or 
' as "aforeſaid 5; and being 
thereof indicted within fix caten- 
dar months next after ſach offence 
or offences ſhall have been com- 
mitted, before any judge or juſ- 
343 tices 


raking, killing or roy pu 


9 
6 a 
1 2 ww. N 
. : 
93 


ment, 


any formef 


_ - 
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| for the coun- 
ty wherein ſuch park or paddock, 


tices of gaol-deliv 


den, orchard, or yard ſhall be, 
and ſhall on inch indictment be 
by verdigt, or his or their own 
confeſſion or confeſſions, convicted 
of any ſuch offence or offences as 


aforeſaid ; the on of perſons, 
. Þ convicted aa 


be tranſported 


ſeven years. 


Aud by (8. 6. If ar ow or 
perſons 205 url an wrong» 


Fn in the night-time, enter in- 
to L warren 4 ground, lawfully 
uſed or kept for the breeding or 
pig of ones, altho the ſame 


- be not incloſed, and ſhall then 


and there wilfolly and wrongfully 


take or kill, in the night time, 


any coney or conies, againſt the 
Sil of he owner or occupier there- 


of, or ſhall be aiding and aſſiſting 


therein, and ſhall be convicted of 
the ſame 9 of bis majeſ- 
ty's juſtices of oyer and ferminer 
or gal delivery, for the county 


whereof ſuch offence or offences 


all be comrai:ted, every ſuch per- 
ſon and perſons ſo offending, and 


being thereof lawfully convicted 


n manner aforeſaid, ſhall and 
may be tranſported for ſeven years, 
7 faffer ſuch other puniſhment, 


by whipping, fine, or impriſon- 
cho Toute” befers whom 
© fach perſon or perſons ſhall be tri- 


ed, {ſhall in their diſcretion a- 


| ward wid direft, 


By 48. 7. No perſon who ſhall 
be conyifted of any offence againſt 
this act, tha!) be liable to be con- 
vitted for any ſuch offence under 

der aft or aQts, law or laws, 
pow in force: 


V. For preventing unlawful 
-* combinations - of workmen 


employed in che filk mapy- 


— 


” * 
p l acl ure . TS 4 
2 4 by =? * , 
1 1 p * 


By 6 Geo, 3. cap. 28. 8, 5 
If any perſon or perſons ſhall, by 
day or by night, break into any 
houſe or ſhop, or enter by force 
into any houſe or ſhop, with in- 
tent to cut or deſtroy any velvet, 
wrought filk, or filk mixed with 
any other materials, or other filk 
manufacture, in the loom, or any 
warp, or ſhute, tools, tackle, or 
utenſils; or ſhall wilfully and ma- 
liciouſſy cut or deſtroy any velvet, 
wrought filk, or filk mixed with 


any other materiale, or other filk 


manufacture in the loom, or any 
warp or ſhute, tools, tackle, or 
Or employed in, 
ing thereof; or ſhall 


the conſent of the owners {616 do 
eyery ſuch offender, being thereof 


' Tawfully convicted, ſhall be ad- 


judged guiliy of felony, and 1 
ſuffer death without benefit c 
"apo ages 


VI. For the encouraging the 


Ee and for the bet, 
ter preſervation of trees, roots, 
N plants, and ſbrubs. * yl 4: 
By 6 Geo, 3. cap. 36. All. and 
every perſon and Aude; who ſhall, 


in the nigh:-time, lop,- top, cut 


down, break, throw down, bark, 
burn, or otherwiſe ſpoil or deſtroy, 
or carry away any oak, beach, 
aſt, elm, fir, cheſnut, or aſp 
timber-tree, or other tree or trees 
ſtanding for timber, or. likely to 
become timber, without the con- 
ſent of the owner or owners there- 
of fiſt had and obtained ; or ſhall, 
in the night-cimey pluck op, dig 
a Soar Lian ned We 


= 
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dp, break, ſpoil; or deſtroy, or VII. For the better preſerva- | 5 
carry away, any root, ſhrub, or tion of timber-trees, and “ 
plant, roots, ſhrubs, or plants of | woods and under- woods ; 
che value of five ſhillings, and and for the further preſerva- 

FEET 

or being in e gk Fn. I "LG ts, | <p"3.1 6 

nerſery: groves or other inCloſed, : * 50 5 . 
dund, of any or 1 - 3. cap, 48. Every 

fs ty lat be 1 | perſon who wi fig cut or 

conſtrued to be guilty of felony; down, bark, burn, pluck 

and every ſuch perſon or perſons, 1: lop, top, ww or iſe 

. ſhall be ſubjeR and liable o the deface, damage, poil, or deſtroy, 

ke 9 allies 38 in caſes, r carry away any timber-tree or 
of felony; tha comms by and, erg, ar trees likely to become 
before whom ſuch perſon or per- 
ſons ſhall be tried, Ei the lops or tops thereof, without 
by. have authorii to tranſport: the conſent of the owner (orin any 
of ſeven, years: and all and every without the conſent of the ſuryey-- 
erſon and perſons, who ſhall be. cr, or bie deputy, or perſons in- 
wilfully aiding, abetting, or a. truſted with care thereof), and 
fiſting in ſuch cutting down, ſhall be thereof convicted on the 
been throwing down, bark - oath of one witnefs, before one 
ing. burning; of atherwiſe- ſpeil- Juice, ſhall, for the firit offence, 

_ ing or deſtroying, or carrying a. forfeit not exceeding” ac, .:. 
| way any ſuch oak, beach, aſh, cher wich the charges previous to 
elm, fir, cheſnut, or aſp timber and attending ſuch ceavittion, to 
tree, or other tree or trees ſtand- be aſcertained by ſuch juſtice; and 
ing for timber, or likely to be- n wer 6 nt thereof, to be . 
come timber, as aforeſaid ; or in commut by fach juſtice to the "of 
ſach placking. up, digging up. nen gaol, for any time 'nop 
cutting, breaking, ſpoiling, or exceeding twelve months, nor leſs 
deftroying, or carrying away ſuch, than fx, or vatil the penalty and 
_ 'root,, ſhrub or plant, roots, ſhrubs charges ſhall be paid: for the ſe- 
or plants as aforeſaid, of the value ud offence, to forfeic not ex- 
 aforeſils; or who mall boy or re- Seding 30% together with the 
ceive ſuch root, ſhrub or plant, charges as aforeſaid z and for non 
roots, ſhrubs plants, of the payment, to be committed as a- 
value aforeſaid, knowing the ſame toreſaid, for any time not erceed- 
to be ſtolen, ſhall be ſubje& and g eighteen months, nor leſs than 
liable to the ſame puniſhment, as. twelve, or until the penalty and 
if he, ſhe, or they had ſtolen the charges ſhall be paid; and if any 
ſame ; any law to the contrary in perſon ſhall be guilty of a like of- 
anywiſe notwithſtanding, © fence a third time, and ſhall there - 
7 * ol be convicted ix like manner*, he 


* Here ſeems to be u miſtake, "Being conrifted i ike manner, implies „ ſom- 
mary conriction, as before directed, before one juſtice; bot it cannot be intended, that 
. a juſtice ſhall, in this manner, have power to tranſport à man. But the word court af- 
e r he r dm is _— of ae, or ſeſſions, us it 
wing „ implicy a " and therefore 
bes wards [is ike manner] ought to be omitted, e 
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His rokiA PAcftrozuu CORONA. 
wall de deemed. guilty of. , 


the court, before whom 


all be tried, ſhall have aucho- 


nſport him for ſeven 


rity to. tranſport 
years. And.all oak, beech, 4 


nut, walnut, aſh, elm, cedar, 


aſp, lime, ſycamore, and birch 
trees," [and_pifo_-pojlay, alder, 


larch, mapple, and horabeam, by 
iz Oe. 3. cap. 33. ] all be deem- 


12 trees. * 1 
And by hd. 2. Every perſon 
who. ſhall pluck up, ſpoil or 


deſtroy, or take or carry away” 
any root, ſhrub or plant, roots, 
ſhrubs or plants, out of the fields, 


nurſeries, gardens, or garden- 


grounds, or other cultivated lands, 


af any perſon, without the con- 
ſent of the owner, and ſhall be 
thereof convicted upon the oath of 
one <witne/s before one jhſftice*, ſhall, 


_ for the firſt'offence, forfeit not ex- 


ceeding 40s. together with the 
previous to, and attend-: 
ing ſuch conviction, to bè aſcer- 


- | tained by ſuch juſtice ; and if not 


m_ immediately, the ſaid juſtice 
g 


| commit him to the hauſe of 

correction for one month, to be 
kept to hard labour, and once 
whipped there: for the ſecond of- 


fence, hall forfeis not exceeding: feet. 1. 
1475 


54 together with the charges as 


aforcſaid ; and if not paid imme - 
diately, then to be committed to; 
the houſe of correction for three 


wonths, and to be kept to hard 
labour, and whipped there once 
in-every of the ſad months: and 


if any perſon ſhall a third time 


commit the like offence, and ſhall 


de thereof convicted, be ſhall be 


„court 
Pori him for ſeven. years. 


2 of ſelony, and the 
fore whom he 
ed, ſhall have authority to tranſ- 


all be tri- 


VIII. Stealing bills, or othet 


” * : - 
41 1 
= 8. — 14 
< 
4 4 


4+ ; 
4 1 ts is , 


By 7 Geo. 3. cap. co. je. 1. If 


any perſon employed in the buſi. 
neſs of the poſt- office, ſhall ſecrete, 


imbezzle, or deſtroy any letter or 


—— containing any bank note, 
ank poſt bill, bill of exchange, 


enchequer bill, South Sea or Eaſt- 


India bond, dividend warrant of 
the bank, or other company, navy, 
or victualling, or tranſport bill, ord- 
nance debenture, ſeaman's ticket, 
ſtate lottery ticket, bank receipt 
for payment on any loan, note or 
aſſignment of ftock in the funds, 
letter of attorney for receiving an- 
uuities or dividends, or for ſelling 
ſtock in the funds, or belonging 
to any company, American pro- 
vincial bill of credit, goldſmith's 
or banker's note for. payment of 
money, or other bond ar warrant, 
draught, bill, or promiſſory note 


ſor payment of money, or ſhall 


ſteal and take the ſaine out of any 
letter or packet, he ſhall be guilty 
of felony, and ſuffer death without 
benefit of clergy. *[ And ſee for the 
like the act ct 585 . Cap. 25+ 


By e#. 2. f any. perſon ſhall 
rob any mail of 17 oe, acket 
or bag, or ſhall ſteal and take any 
letter or packet from out of by 
mail or bag, or out of any poſt-of- 

e, or houſe, or place, for the 
receipt or delivery of letters, al- 
tho the ſame ſhall not appear to 
be 2 taking from the perſon, or on 
the highway, or in a dwelling- 
houſe, or duthouſe belonging to a 
dwelling-houſe ; and althò it ſhall 


not appear that any perſon was 


The words in the printed add are [and ſhall be thereof convifted vpon the oath of 


one ur more credible witneſs or witngſſes, before any one or more juſtice br juſtices of 
tbe peacs. ] Jt 15 probable by miſtake of che printer of this c. * Ae | 
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# 
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in ſear, he ſhall nevertheleſs 
guilty of felony, and ſhall ſuſ- 
fer death withoo 


— Yi barns of — 
bee, 2 —— 
packet to be forwarded by 

and receive any money therewith 
for the poſtage, ſhall burn or de- 
Kioy any ſuch letter of packet z or 
ſhall advance the rate of 


any letter or packet, and not 
3 by him 
received for ſuch advan 


he ſhall be deemed gailty of felon felony. 


For the more ſpeedy and 
© effeQual ene of- 


fenders. 


. 5 Geo, 3. cap. is, Where 
ajeſty's. mercy all be ex- 
rended to any offender upon condi- 
tion of tranſportation, and the ſame 
be ſignified ro the judge, by one of 
the principal ſecretaries of ſtate, 


efir-of cler- 
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A 


clergy. 
And 
ſhall wi 


F. 2. 
a BF Fw fn bats, 


or ſet fire to any ſuch mill; be 
ſball, in like manner, be guilty 
of lr wt e lay, 


And by id. 3. If any 
_ 3 maliciouſly ſet fire 
otherwiſe deſtroy 5 — > 
e or 
fire engine, or other en ine cre). 
ed for draining water col- 


lieries, or coal-mines, or for draw- 


ge, ing coals" out of the ſame ; or 
for draining water from any mine 


AY tin, r, or other mi- 
an ," waggon- 
— hu for convey- 


ing coals from any colliery or coal- 


* or ſtaith depofitin the 
ſame; or any bridge "ve wagy 
way erected for conveying 


tin, copper, or other mineral from 


any ſuch mine, or ſhall cauſe or 
the ſame to be done, he 


EOS 4 and banf- 


ſuch judge may make order for ported ſor 


the immediate tranſportation of 
ſuch offender ; who ſhall thereopon 
be transferred and made over to 
the contractor, c. aud if ſuch 
offender be afterwards ſeen WP . 
in Great Britain, without law 


cauſe,” before the expiration of the true, any falſe, 


term for which he was tranſported, 


my 


XI. Forgery in relation, ts 

| ſeamen's wages. 

27 9 Geo. 3. cap: 30. fee. 6. If 
rſqn utter or publiſh az 


forged or counter- 
feited lerter of attorney, bill, ticket, 


# $5,0 


he ſhall ſuffer death n ts” certificate, aſigument, lat will, 


esd 


# 
* nad or any 


other power or —— 
order 


By 9 Geo. 15 cap. 29. fees T. — es perſon, who has 


If any perſons __ 


. 
t bance o ublic peace, ſerve, or be ſu to ha „ 
ſhall unlawſolly ane with force de- ed, on board of any ſhip 9 


moliſh or = oo 


ſaw-mill, or other wind-mill, 
any water-mill, or other” mill. or 
any of the works thereto A 2s 


iu e 


or n to of his Maj his heirs or ſucceſ- 
| demoliſh- or poll down any wind ſors, * to defraud 


: 


„ knowing the ſame to 
SIT prin, doing 
8 — 


. 


pv" 


| Ulergys » 
8 Ar. Fer making X che 


- . or filver-platedhall ha 


Kilt. For preventing, "the 


| os 249992 ; hl or 2 
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. guilty of felony, hace all. 


ſuffer dead. without 


of ſtolen jewels, and gold 
ſilxer ny in the caſe 
ey more penal. re 
* 10 Gal. 3- ch. 48. Every 
per ſon who. ſhall buy or receive 
any ſtolen jewel or jewels, or any 
stolen gold- or ſilver plate, wa 
or watches, kocwing the ſame to 


bass been Helen, Mall, in all caſes 


where. ſuch jonalonje jewels, or {gold 
ve been _ 

n ſtolen, accompanied wi 
"I aQvslly. committed in 
the, ſtealing the 9 or ſhall have 
been feloniguſly taken by a tobbery 
on the his bway, ſhall} be-criable. 
as well before conviction, of the 
incipal felon in ſuch felony, and upon 
2 or robbery, whether he 

11. be in or out of cuſtody, a8 
r his conviction: And it any; 
perſia ſo boying or NEE ſuch 


| wel o jewels, .or or 61 
* ie, fiat be 1 ee thereof, 


mal be ee of feloty, and 
raaſperies, fac Fourteen years ff | 


. counterfeitibg 8 copper 


coin of this realm. Win 
86 0 


"BY li gb. 3. caps, 40, Ke . 


| If any petſos or perſons | hall — 


coin K count: rien, any of the. 
r 75 of this rea lm. com 
called an hbalf-penny, or a /arthings. 
ſach, Peder perſons offending. 
therein, and his, ber, or — 


e urers, Mall be 1 
gil 7570 ele Pune 
By ec, 2. If any: perſon 


+ fer, on ire, or 
or.” deſttoy, any of his Majeſty's ſhi] 


a leſs rate or wake ben the ſame, 
of by i its denomination, doth or ſhall 


import, or was counterſeited for, 


every ſuch perſon and perſons ſhall 
de adjudged guilty of r 815 


wida clergy} © 


. For nracedin n 
. perſons ſtanding © pint 
their * for nt, 


or piracy: 


By 12 Geo, 1 9 20. 17 
being arraigned on an 2 

ment or appeal for — 52 
on any indi ment for piracy, hal, 
opon ſuch arraignment land mute, 
or will not ay{wer directly to the 
felony or Pisse ſuch perſon ſo 
ſtanding mute, as aid, ſhall 
be convicted of the felony or piracy 

charged in ſuch indiament or ap- 
|; and the coort, before whom' 
— ſhall, be arraigned, ſhall there- 
upon award judgment and exeeu· 
tion agaioft ſuch. perſon, in the 


ſame manner as if ſoch perſon had 


been convicted by. verdict, or con- 
feſhon_ of the ſeſony, or piracy! 
charged 1o | ſuch indictment or ap- 
peal z and ſuch. jodgment ſhall have 
all the ſame, conſequences in every 
reſpect, as if fuch perſon had been 


. con«iced,, by verdidt or conſeſſon 
of foch d 


1 or piraey, and 
ment 29600 JI rel. 


XV. For 1 erving! bis Ma. 

jefty' $ e Sy maga⸗ 
Din . ann 
| — 22 ; 8 


2 2 Ter | 


realm, or — the the iſlands, coun- 


ers: tries, ſorts/or; places thereunto be- 


loaging, wilfully and maliciou! 
tu, or otherwi 


85 Mall. Fol Fe * ot veſſels of wer, Whether 


a Pavane or put o 
terſe It Go x money, 
cut in Nc, 


Dae ſame be on float, or bullding in 
* ſted any of his Majeſty's — 
os for or building, or repairing __ 
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contract in any private yard; or 
any of his 5 arſenals, ma- 

nes, dock. yards, rope-yards, 
Faber ieg ace or any of the 
building erected therein, or be- 
longing thereto ; or any timber or 
materials there placed, for build- 
ng, or fitting out of 


hips or veils or any of his Ma-. uſe 


 jeſty's military, naval, or victoal- 
25 ſtores, . or other ammus ĩtion 
of war ; or any place where any 
ſuch milica , haval, or viQualling 
ſtores, or © er zmimunicion of 
ſhall be kept ; | he, and alſo his 
aiders and 4 airs, ſhall be 2 
of felony, without _— 


XVI. For the preventing of 
_ frauds in the ſtamp. duties 
von ay yr | 
12 Geo. 3. 2 4. 11 
n ſhall 2.4 or en 2 
cauſe to be written or engro 
either the Whole, or any part of 
any writ, mandare, bond, affida- 
vit, or other writing, matter, or 


thing whatſoever, in reſpect wheres 


of any duty is, of ſhall be payable 
by any a& or afts made, or to be 
made in ee, on pr iran 
or any part of any piece of vel lum, 
parchment or paper, whereon there 
II have been before written any 
other writ, bond, mandate, afh- 
davit, or other matter or thing, in 
7 whereof any duty was. or 
able, as aforeſaid, be- 

— Fu vellum, parchment, or 
per, ſhall have been again mark- 
1 ped according to the ſaid 
acts; or Mall fracduleatly eraſe or 
ſcrape out, or cauſe to be eraſed or 
 feraped dat, the name or names of 
any perſon'or perſons, or any ſom, 
date, or other thing, written in 
ſuch writ, mandate, affidavit, bond, 
or other writing, matter or thing, ſtolen 
as aforeſaid ; or fraudulently cut, 


| Fears WW any mark or 


Ted, priſos 


ſtamp, ia reſpect whereof or where · 
„any du er are or ſhall be pay» | 
e, or, denoted to be pag or 

payable as aforeſaid, any 

piece of velſum, —＋ paper 
playing cards, out · ſide | 
any parcel or pack of playing card) 

or any part thereof, with intent 

ſac ſtamp or mark for any, o- 

ther writin * So. or thing, 

reſpect whereof any duty is, or 
be nah a or de to be paid 


or. payable, as aforeſaid ; he 

and ſo often, and in ey ; 

cafe, every petſon ſo offen Co 
of the _ before men- 

| honed, knowing- 

| ly and willfully a g. abetting or 

afliſting any or perſons,: to 


commit any ſuch offence or offen- 
ces, 3 aforeſaid; ſhall'be deemed _ 
guihy of felony, and ſhall be tranſ⸗ 
. e 

n years; and if ſuch offender 
mall voluntarily eſcape, or break 
„or return from tranſporta- 
tion wirkin the mixed time, be 
ſhall ſuffer death without benefit of 
clergy. ? 


XVII. For e SR 


execution of criminal laws 


in the two oped of the 
united kingdom. 
By 13 C. 3. cap. 31. e 4. 


17 any — "having felon 

taken money, caitle, — 
other effects, in either part of the 
united kingdom, and ſhall after- 


wards have the ſa me, or any part 


thereof, in his poſſeſſon in the o- 
ther part of the united kingdom: 
it (hall be lawful to indict, try an 
puniſh hin: for theft or larceny, in 
that part of the united 

where he ſhall ſo have ſuch money, 
caitie, goods or other effects in his 
| ot if the ſame had been 


And by c&..5* If any | 
. part K 25 


[ 


- 
* 
ö i 


1 * 


1 


"By 13 Geo. 5, cap. 55. If any 
" ſhall eoun terfeit or forge any 


. 
- 
* 


* 


. 


* 


Ats TOA PUAGITORUM CORONx. 
Jom, ſpall ee techive ceive or 


have any money, e, goods, or 
olen, or otherwiſe 
feloniouſly taken in the other part 
of "the united — he ſhall 


iſhed'for the fame, in that part 
the united kingdom where he 
ſhall fo receive and have the ſat 


4*S if 


XVIII. For preventing the 


* ing or counterfeiting any 


— 2 uſed for mark - 
- .uffs to be printed, 
ſtained or dyeds 11 


e with duties, thereby to 
defraud his Majeſty thereof, ſuch 


erſon ſhall be guilty of felon 


XIY. For. ting the 


f. of the notes or bills 
: Ae Rat of England, &c. 

By 13 Geo. 3. cap. 9. ſee, 1. 
1 "any — or ' perſons (other 

an 
vanta, or agents for the time bein 
of the As. xoin Ac. of the — 
to be author iſed for that 1 
by them, and ſor their uſe) 


make or uſe, or cauſe or procure to 


be made or uſed, 1 aid 
or uſſiſt in the making or ufing, or 


(without being authoriſed as afore- 


faid) ſhall knowingly have in his, 


„or their cuſtody or poſſeſſion 
— ; rr 


(without lawful excuſe, 


whereof ſhall Jie upon the perſon 


and Per 


the officers, workmen, ſer- 


ee any frame, meld, 
. For the da Of 


er viſible in the fiblan? 


any paper, in © ſubſtance of 
which the £4id Words, - Bank of 


. as if they had been origi England, ſhall be viſible ; or if an 
files ths + pet td) 


*r10n (except as before excep 

. by any art, myſtery, or con- 
words, Baak 2 —— 

of England, to 

viſible in the ſubſtance of "op 
whatſoever ; os knowingly aid 
or aflift in b id words, 
ank of England, to appear in the 

ſtance of any paper whatſoever ; 
eee. in any of 
the aforeſaid, ſhall, for ſuch 
offence, be deemed a felon, and 


XX. To prevent the ſtealing 
, By 16 Geo. 3. cap. Os fer. I, 
The penalty on per Ty ſhall 
hunt, kill, wound or ſhoot at, Q. 
fallow-deer in 2 park, 
Sc. without being authoriſed, ' 
is, for the ſecon ce, felony 
and tranſportation for ſeven years, 
Aud by . 9. The penalty 
on perſons my he arms into 
any foreſt, ve by e. With intent 
to deſtroy deer, is alſo felony, and 
tranſportation for ſeven years, 


XXI. To authorize, for a li- 
mited time, the puniſhment 
by hard labour f offenders, 
who, for certain crimes, are, 
or ſhall become liable to be 
tranſported. > 


y 16 Geo, 3. cap. 43. £7 1. 
icke in ng- 


Any male perſon con 
land of any crime puniſhable 
tran , may, inſtead , 


* 


= 
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